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Chap.  I.  Fee  fimple.  Sedt.  !♦ 


[q1      (*)C!^^  Thomas  Smith  and  Dr.  CowcU  find  fanlt  with  Littleton     []^ote  l.l 
**J  O  for  this  explanation  of  fee  \  but  without  the  leail  reafon.       . 

Though  fee,  in  its  general  acceptation,  iignifies  land  Mi/en,  as  dif- 
tinguiihed  from  land  allodial;  yet  in  oor  law,  it  is  moft  frequently 
ufed  in  a  fartiatlar  fenfe,  tojdenote  the  quantity  of  eftate  in  land, 
which  is  alwaj^s  the  fenfe  of  the  word  when  we  fay,  that  one  is  tenant 
or  fei/eJ  in  fee*  Therefore  Littleton  is  not  merely  juHified  in  writing, 
that/>f  is  the  fame  as  inherit anee;  for  if  in  defcribine  who  is  tenant 
in  fee  Jimple,  he  had  explained  the  word  otherwife,  he  would  have 
milled  the  (Indent.  The  cenfure  of  Littleton  ,would  have  been 
fpared,  if  the  difference  between  attempting  to  give  the  etymology 
of  fee  and  its  general  fenfe,  and  profeffing  only  to  explain  a  parti* 
cular  nie  of  the  word,  had  been  attended  to.  See  Smithes  CommoW" 
mfealib  of  EngL  b.  3.  c  10.  Cow.  Interf,  verbum /*ff,  and  Wright's 
Ten.  149.  In  tfaoB  laft  book  Littleton  is  well  defended.  Lord 
Coke's  comment  trnfaiA  uny  full  to  the  fiime  parpofe.  See 
poft*  I.  b* 

(B)  (1)  Aa 
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[Note  2.]        (i)  An  annuity  of  inheritance  is  held  to  be  forfeitable  for  trca-     r2»  H,! 
fon  as  an  hereditament^  7.  Co.  34.  b.  yet  being  only  perjcnal,  it  i* 
not  an  hereditament  within  the  flatute  of  mortmain  of  the  7.  E.  I. 
H.  2.  nor  is  it  intallaible  within  the  llatute  1^  Jmis.    See  poll. 
2.  a.  b.  ^  20.  a.        -  -   * 

[Note  3 .  ]        ( 1 )  Therefore  on  a  covenant  to  ftand  fcifed ,  an  Hfc  will  arife  for     [  2»  b»J 
an  alien.  Godb.  275.    But  by  a&  itf  Uin^  as  by  deJceiUj  he  cannot 
even  take  for  the  benefit  of  tlie  king.     7.  Co.  Calvin's  cafe»  25.  a. 
Poft.  31.  b.  and  i.  Ventr.  417.     See  in  Dy.  2^j.  b.  the  cafe  of  a 
feoffment  to  an  alien  and  another  to  ufes. 

fNote  4.1         (^)  ^^  ^^  pttrclidfc  IS  made  with  the  ki9g*j  lUemee^  k  Teems  that 

**  he  may  hold.    See  14.  Hen.  4.  20,  How  the  law  is»  where  an  alien 

purchafes  in  the  name  of  a  trudee,  fee  King  and  Holland^  Styl.  20» 

&c.     All.  14.  and  t.  Ro.  Ahr.  1.94.     See  alfo  13.  Geo.  3.  c.  14. 

whidi  enables  aliens  to  lend  money  on  land,  &c.  in  the  Well-Indies. 

[Note  C.l  >C3)  ^^  '^^^  hfiri  office,  except  is  cafe  of  the  alien*s  death.. 
A^j.  $.  Co.  52.  %.  Before  oflice*  recovery  by  an  alien  tenant  m, 
tail  will  bar  remainders,    Adjv  Gould/b.  102.    4.  Leon.  84* 

[  Note  6w1  (4)  If  &n  alien  porchafes  a  copyhold>  it  is  faid  that  it  (hall  ef- 
cheat  to  the  lord.  Dy.  2.  b.  in  marg;  but  fee  1.  Mod.  17.  and- 
AIL  14. 

[Note  7.}  (7)  But  32.  Hb  8.  c.  16.  f.  13.  valces  void  aft  ]eafe»of  hovfes 
or  ihops  to  ait  a^ien  be(ng  an  drtificer  or  hAndkraftfthan,  This  law, 
however  contrary  it  may  feem  to  good  policy  and  the  fpirit  of  com^ 
merce,  flill  remains  unrepealed;  bat  in  favour  .of  aliens,  it  has  been 
conilrued  very  flriflly.  See  1.  Sid.  309.  i.  Saund.  7.  2.  Show* 
^35*  5*  Mod.  94.  3.  Salk.  29.  In  the  latter  book  a  leafe  to  an 
alien  artificer  is  faid  to  be  forfeitable  to  the  kine  at  common  law ; 
but  for  tiiid  extraordinary  doflrine  no  atldiority  is  cited. .  As  to  tike 
cEpacity  of  aliens  to  take  perfonal  cliattels,  fee  2.  Ro.  Rep.  93.. 

[Note  8.]  (2)  Contra  1.  And.  2^  N.  BeadL  34    5ee  in  Cro.  Cha.  8.  a 

cafe  where  adminiflration  to  an  intedate  alien  was  granted  to  his 
nephews  and  nieces,  who  were  alfo  aliens>  and  part  of  the  edate 
r.  ,    confided  of  Ifeafe)  iix  years. 

[Note  9#]  .  (9)  If  ^^  ^c  5^^  common  iaw^ooght  not  its  ftiverity  to.  be  eor- 
jreftcd  by  the  legiilatuxc  \  To  deny  the  right  of  taking  a  hooie  for 
habiut^on  to  aliens  not  being  merchMUs^  is  like  forbidding  all  tther 
fcreigncrs  to  come  and  rcfide  h^e.  See  7.  Co.  Calvin's  cafe,  17.3. 
where  lord  Coke  i^ems  to  express  lumfelf  without  dxftinguifhing 
between  aliens  being  mferehatits  stnd  other  aliens.  - 

I  Note  ro  T  -  (*^^  Tenant  in  tail  is  goitty  of  morder^  and  be&re  convi^ton 
levies  a  fine.  It  was  a  quedioR*  whether  the  fine  ihonid  bar  the 
i»iie  for  the  lord's  benefit  i  and  the  court  inclined  to  think  that  it 
ihpoldi  but  no  judgment  was  gi¥ea.     i,  WflC  a*  Part.  220. 

fNote  1  i.l    \.  C^')  f  lizhetbert  argues  itrongly*  tiat  a  nonctKupos  may  plead 

*•  '-'  his  difability  t^  avoid  hi&  own  afts  aa  weB  ts  aa  ixi&fic.  Fitz^  Nat. 

Br.  iio2.    See  |>oft.  24.7.  a.  &  b.  much  curious  learning  on  the  fi^ 
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jc^,  and  alfo  i.  Blackft:  Com.  cd.  $.  p.  29i»  where  tBc  progrefi  of 
the  opinions  oh  this  fubje^  is  criticajty  fUted. 

[  3.  a.  ]  (0  Adjudged  vc.  in  Chancery.  «.  Vern.  $%s*  and  3.  Atk.  72.  [I^ote  12.] 
Bat  the  doctrine  muft  be  underftood  with  various  Hmitatiops.^— 1« 
Though  the  hufband  cannot  convey  to  the  wife  immediately^  yet  he 
May  give  to  a  truftee  for  her  benefit,  and  the  gift  will  be  good- 
Therefore  he  may  convey  land  to  her  by  way  of  ufe>  as  by  en- 
feoffing or  covenanting  with  another  to  fland  feifed,  or  furrender^ 
ing  a  copyhold  eftate,  to  her  ufe.  Sef  poft.  1 1  a.  a<  4.  Co.  29.— 
2.  According  to  fame  books,  by  cuftom  of  a  particular  place,  as  of 
Yoi  ky  the  wife  mav  take  by  immediate  conveyance  from  the  hufband. 
Pitz.  Frtfcriptiim  ^i.  Bro.  Cu/twi  56.-3.  The  ha(band  may  give 
to  his  wife  by  lafin»ill\  becaufe  fuch  gtA  cannot  take  tfftdi  tilF  his 
death',  when  the  coverture  is  determined.  Poft.  Se£t  168.— 4.  It 
feems  that  a  donatio  mwtis  caufu  by  hufband  to  wife  may  be  eood> 
becaufe  that  is  in  the  nature  of  a  legacy,  i.  P.  Wms.  441.  How 
the  wife  may  give  her  feparate  perfonal  property  to  her  hufband, 
fee  2.  Vef.  669. 

(4)  Ace.  as  to  cKorchwardeas,  Fineh*s  law,  8vo.  ed.  178.    Sa^  [Note  13.I 
Keilw.  32.  a.    But  by  9.  Geo.  i.  c.  7.  they  arc  enabled  to  purchafe 
a  workhoufe  for  the  poor ;  and  by  cufiom,  in  fome  places,  as  in 
London,  the  parfon  and  churchwardens  are  a  corporation  to  pur- 
chafe  lands.     Cro.  Jam.  532/ 

r  9.  b.  1  CO  The  fcveral  reports  of  the  cafe  cited  by  lord  Coke  in  the  [Note  14.! 
margin  differ  very  much.  According  to  Noy  and  Moore,  it  was 
held  by  ail  but  Popham,  that  the  remainder  was  good,  though  the 
baftaid  was  not  bom  till  after  creating  it;  and  RoTle  reprelents  the 
cafe  as  if  the  opinion  had  been  for  the  remainder.  But  Croke 
agrees  with  lord  Coke,  and  writes,  that  a  majority  of  the  judges  held* 
t£s  remainder  void;  though  indeed  it  appears  by  his  report,  that  the 
party  at  length  claiming  as  lawful  ijue,  it  became  nnnecei&ry  to 
decide  what  would  be  the  effeft  of  a  remainder  to  an  unborn  baRardi 
The  only  modem  cafe  I  meet  with  on  the  fubjed  is  one,  in  which 
lord  chancellor  Macclesfield  incUned  againft  fuch  a  remainder,  even 
though  to  a  child  tn  *uentri  fa  mire.  i.  P.  Wms.  529.  However^ 
the  doArine  doth  not  feem  fully  fettled.  If  the  obje^ion  againft 
the  limitation  to  a  baftard  not  i*  ej/e  is  ifneertai/Oy  »f  defiription,  it 
mud  certainly  fail  where  he  is  defcribed  by  the  mother  only;  and 
even  where  the  father  is  named,  it  may  fometimes  be  poffible  to  ' 
afcertain  him  alfo  fufficiently,  as  well  where  the  limitation  pre- 
cedes, as  where  it  follows  thf  baftard's  birth.  See  Bro.  Grant.  17* 
2.  Ro.'Abr.  43. 44.  But  if  the  obje^on  is  zfplicv  fflanv,  which,  for 
the  encouragement  of  marriage,  creates  a  dijfahility  of  providing  for 
Ukgitimate  children  before  they  are  born,  then  lord  Coke's  doc<» 
trine  is  true  in  it9  full  extent.  See  Cro.  Eliz.  5 10.  Which  of  thefe 
is  the  true  principle  of  obje6lion>  is  left  to  the  judgment  of  xh4 
learned  reader* 

(4)  Acc.S/camler^8caf<^tnd  i.Ro.Abr.7Jt.  J.  andCro.EK^.    [Note -I J.] 
(36.    But  the  cafe  in  March.  43.  i»r9«fr«3  and  tiiere  mr.  juftice 
Jones  affirms,  that  Scamier's  ^e  was  ajfo  csutr0.    However,  ii^ 
Cro.  Cha.  556.  lord  Coke's  do6^rine  feems  admitted  where  the  of« 
ice  is  not  granted  lb  as  ta  be  exercifeabli  by  a  diftay^ 

(  B  a  )  (S)  Acci 
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[Note  i6.]  (5)  Ace.  it.  Co.  4.  a,  W.  Jo.  264.  z.  Lev.  145.  and  CaC 
temp.  Talb.  99.  but  centra  where  it  has  been  the  ufage  fo  to  grant, 
W.  Jo.  311.  Hardr.  21J7.  2.  Vcntr.  188.  and  it  is  faid  that  the 
king  may  fo  grant  without  any  ufage.  March.  42.  4.  Mod.  280. 
Dy.  295. 

[Note  17.]  (7)  But  it  feems,  that  this  dodrine  is  now  become  inapplicable  ; 
for  there  is  no  longer  any  legal  eftablilhmcnt  for  proftjjed  perfons 
in  Englandy  and  our  law  never  took  notice  oi foreign  profeffiens,  Se« 
poft.  X32.  b.  2.  Ro,  Abr.  45.  C.  Wright's  Ten.  %%.  i.  Salk. 
162. 

[Note  18.]  (i)  Since  fir  Edward  Coke*s  time,  the  rate  of  intercft  has  been  [  4*  ^*  J 
gradually  reduced  to  5  per  cent.  Sec  21.  Ja.  1.  c.  17.  i2.Cha.  2. 
c,  13.  and  12.  Ann.  It.  2.  c.  16.  But  a  greater  rate  of  intereft  is 
ftill  allowable  in  Ireland  and  our  Plantations.  It  has  been  doubt- 
ed whether  the  12.  Ann.  did  not  extend  to  money  lent  on  lands 
ia  Ireland  or  our  Plantations,  wlicrc  the  mortgage  is  executed  irt 
Great- Britain;  but  the  14.  Geo.  3.  c.  79.  declares  all.fuch  ftcuri- 
tics  made  previoufly  to  that  ad  to  be  valid,  notwithftanding  the 
12.  Ann.  where  die  intereft  is  not  more  than  the  eftablilbed  rate  of 
*     '  the  particular  place ;  and  that  2\\  future  fecurities  of  a  like  kind  (hall 

^Ifo  DC  valid,  where  the  intereft  is  not  more  than  6  per  cei^t.  It  is 
impoilible  in  the  compafs  of  a  note  to  cite  the  numerous  cafes  on 
the  ftatutes  of  ufury.  One  of  the  moll  remarkable  for  the  great 
learning  and  variety  of  the  arguments  is  that  of  the  earl  of  Chef- 
•     tcrfield  and  Janflen,  1.  Atk.  301.  and  2.  Vef.  325. 

FNote  IQ.I         (*)  Contra  Keilw.  1 18.  and  Palm.  174.    Alfo  in  1.  Ventr.  393.    [4*  »^»  j 
■-  ^       it  is  argued  by  North  attorney-general,  that  <vefture  of  land  means 

ail  the  profits.  But  4.  Leo.  43.  and  Ow.  37.  are  with  fir  Edward 
Coke.  Indeed  his  interpretation  is  conformable  to  the  ufe  of  the 
word  in  fome  ancient  deeds,  and  feems  warranted  by  4.  £.  i.  Jl.  1. 
f.  4.  and  13.  £.  i.  ft.  2.  c.  25.  f.  10.  It  alfo  appears  moft  agree- 
able to  the  derivation  of  the  word,  which  is  from  'ueftio.  See  Cow. 
Interpret,  ed,  1727.  voc.  Veftura  and  Vefture,  Note,  the  diflFerence 
talc  en  in  Palm.  175.  between  tiefiuram  terra^  primam  *uefturam  ttr" 
nti  and  prhnam  'vcjiuram  terra  from  one  quarter  to  another ;  and  be- 
tween fuch  grants  by  the  kingy  and  thofe  by  a  Jitljed,  As  to  pre- 
foribing  (oifoia  i^eftura,  fee  poft.  122.  a. 

fNotc  20.]  (^)  Ace.  poft.  122.  a.  hvtx  fee  contra  by  lord  ch.  j.  Holt,  in  2.' 
Salk.  637.  Tne  truth  is,  that  the  authorities  on  this  fubjcd  are 
very  numerous,  and  feem  contradidiory.  Some  agree  with  fir  £d-» 
ward  Coke;  according  to  others,  one  having  a  Jiveral  iifliery  mujt 
be  owner  of  the  foil ;  and  again  fome  hold,  that  a  feviral  fithery 
and  the  foil  may  be  in  different  perfons,  but  that  they  ftiall  be  pre^ 
fumed  to  be  in  the  fame  perfon  jtill  the  contrary  is  pleaded,  fiefides 
the  books  cited  in  the  margin,  fee  17.  £.  4.  6.  b.  10.  H.  7,  26* 
Bro.  Prxcipe  53.*  and  Dav.  55.  b. 

fNtftc  ^1 1        ^'^  Ctmtra  as  to  the  garden,  Keilw.  57.     Mo.  24.    Dal.  in  N.   [  5»  b.  J 

'•  '-*    Bendl.  29.     But  fee  ace.  poft.  ^6.  a.  and  b.     Plowd.  171.     2.  Co. 

32.     2.  Saund.  401.    S.  p.  adj.  ace.  in  cafe  of  a  deviie.     3.  Leon. 

214.  and  Cro.  Elis.  89.     See  ace.  2.  Cha.  Caf.  27.     See  further 

Litt.  Rep.  6.  where  the  court  held  that  the  devife  of  a  mcftuage 

was 
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was  not  fufficicnt  to  pafs  two  acres  four  miles  dll!ant  from  the  mef- 
fua^e,  though  occupied  with  it.  In  Kcilw.  57.  a  difFcrcncc  is  taken 
between  mejjuagt  and  Jomns;  and  it  is  there  faid,  that  meffuage  ex- 
tends to  the  curtilage y  though  not  to  the  garden^  but  that  domus  only 
comprehends  buildings.  Alfo  in  fome  of  the  cafes  cited,  particu-^ 
larly  that  from  Plowden,  the  grant  was  of  a  n^Jfuage  with  the  af- 
furtenances^  on  which  laiur  word  fome  itrefs  fecms  to  have  been 
laid. 

(4)  TTiis  differs  from  the  common  acre,  becaufc  each  perch    [Mote  22.] 
nfually  contains  16  feet  and  an  half.     In  fome  places  the  cudom  is 
to  ineafure  by  a  perch  of  24  feet,  and  in  others  by  one  of  20  feet.  .  . 

See  Crompt.  on  Courts,  222. 

(j)  }i{tTt  fold'cour/e  feems  to  be  underftood  for  land  ufed  as  a  [Note  23.] 
Jbeep--walk\  but  the  word  has  various  other  fenfes.  Sometimes  it 
fignifies  land  to  which  is  appurtenant  the  fole  right  of  folding  the 
cattle  of  others.  Sometimes  it  means  mtxtX^ftuh  right  of  folding.  It 
w  alfo  ufed  to  denote  tlie  right  of  foldin^^  on  another's  land,  u  hich 
is  called  common  of  faldage.  See  in  W,  Jo.  375.  and  Cro.  Cha. 
432.  a  cafe,  in  which  common  offaldage  was  claimed ;  and  2.  Ventr. 
139.  one  in  which  tlie  right  of  folding  the  cattle  of  others  is  pre- 
scribed iar. 

{3)  See  further  as  to  hereditament j,  ante  3.  Plowd.  58.  Mo.  I'jB.  [Note  24.] 
3.  Co.  2.  Dy.  323.  b.  pL  30.  With  the  word  hereditiunent  lor4 
Coke  ends  his  laborious  enquiries  about  the  names,  by  which 
things  will  pafs  in  grants  and  other  conveyances.  His  etymologies 
and  explanations  of  the  feveral  words  are  certainly  open  to  many 
obfervations^  befides  the  few  made  by  the  editor  of  this  edition. 
But  the  omiifion  on  liis  part  proceeds  from  the  nature  of  his  under- 
taking, which  confines  liim  lo  narrow  limits.  To  fupply  his  una- 
voidable deficiencies  in  this  inftancc,  and  for  the  fake  of  recom- 
mending affiflances  which  arc  too  much  neeledled,  he  refers  tJie 
ftudent  to  the  Glo/Taries  which  are  fo  peculiarly  adapted  for  the 
libraries  of  fuch  as  iludy  Knglifh  law,  hillory,  and  antiquities-     Of    "  • 

thefe  a  good  lift  is  given  in  a  traft  by  1l>x.  Tliomas  Barlow,  intitlcd 
Diret!io7ts  Jhr  the  Study  of  Englljb  Hifiory  and  Antiquities,  and  pub- 
lifhed  in  1742  by  Dr.  laylor,  with  his  Commentary  on  the  De- 
cemviral  Law  De  incj>e  Debit  ore  in  partes  di£ecando»  To  this  lift 
of  GlofTaries  fbould  be  added,  Du  Frefnc's  Glollary  ad  Script  ores 
Med,  €t  Infjn,  Latin  ed.  Par,  1733,  the  Glcjarium  Novum  by  Char- 
pentier,  ed.  Par,  '1766,  the  Gloffary  by  Dr.  Kennet,  at  the  end  of 
nis  Parochial  Antiquities,  that  at  the  end  of  Wilkins's  Leg.  Anglo- 
Saxon,  and  Lye's  Di6l.  Sax.  Sc  Gothic.  Latin,  ed.  1772. 

(4)  See  Cro.  Eliz.  347-  Cro.  Cha.  442.  Noy  145.  In  at!  r|ij^oDc  2C.1 
of  thefe  books  it  is  iaid,  that  in  the  cafe  of  conveyances  to  ufes  the 
pofieflion  of  deeds  appertains  to  xhafeoj'ee  or  conjgnantee^  and  not  to 
ceftui  qiie  u/e;  and  the  reafon  given  is,  that  it  was  fo  at  common 
law;  and  the  ilatute  of  ufes,  though  it  transfers  the  legal  eflate  to 
cejiui  que  ufe,  doth  not  transfer  the  deeds.  But  this  do^rine  feems 
^ueftionable.  '      / 

(6)  See  further  as  to  hockUind ,zn^  faUIand,     Reliq.  Spelm,  12.     [Note  26.] 
39.  and  Dalrymp.  Feud.  Prop.  9.    In  this  lail  book  the  very  fpi- 
rited  writer  attempts  a  new  diltindion  between  the  two  kinds  of 
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land,  and  to  (hew  that  hockland  Of  thane  land  was  feud^h  ^d  that 
jfolk  or  re^tland  w  as  aJUdiaL 

[Note  27.]  (i)  But  according  to  the  modem  cafes,  it  is  the  infairy  of  the  ["(3,  \y\ 
krimcy  and  not  of  the  punijbment^  which  difqualiHes  from  being  a  ^  '  ^^ 
witnefs ;  and  therefore  perfons  fiigmatized  \yy  an  htfamous  pum(h* 
ment,  fuch  as  being  fet  on  the  pillory,  are  admifiible  vvitnefles,  un- 
lefs  the  puniihxnent  was  inflidled  for  forgery,  perjury,  or  any  fpe* 
cies  of  the  crimen  falfi,  or  ^ny  other  crime  of  an  infamous  nature. 
See  further  on  this  fubjeft,  Gilb.  Law  of  Evid.  142.  the  Law  of 
Nifi  Prius,  ift  ed.  413.  and  x.  Wilf,  part  a.  p.  iSj. 

£Notc  a8.]  (^)  But  now  it  is  fettled,  thai  all  perfon?  prpfeffing  to  believe 
in  a  God,  though  neither  believing  in  the  Old  or  New  Te(lament» 
may  be  witnefl-js  if  fworn  according  to  the  ceremonies  of  their 
own  religion.  See  in  1.  Atk.  rp.  2.  Eq.  Caf.  Abr.  397.  and  i. 
wilf.  part  |.  p.  84.  ihe  great  cafe  of  (^michund  and  Barker,  in 
which  16rd  chancellor  Hardwickc,  aflifted  by  the  two  chief  juftices 
and  the  chief  baron,  determined  that  the  depofition  of  one  who  wa^ 
'  of  the  X^too  religion  fhouldbe  read  in  evidence. 

fNote  20  1  ^^')  There  are  many  exceptions  to  this  ri^Ie,  as  well  at  commoh 
^  *v'-'    law,  as  under  a6ls  of  parliament.     See  Gilb.  Law  of  Evid.  135. 

Law  of  Niii  Prius,  i(l  ed.  435.  See  further  as  to  admitting  or 
4-  r<Bfu(ing  the  evidenqe  of  the  wife  or  hufband  again(l  each  other,  in 

-  Caf.  B.  R.  temp.  Hardwicke,  26$,     Rep,  of  Caf.  B.  R.  temp, 

liardw.  140.     ).  ^tk.  451.     2.  Ket.  62. 

TNote  10  1  (7)  ^°*  ^^"  cjbje^ion  fails  where  Ae  debtqr,  preyio\iAy  to  his 
^  •   '"^     exaiPin^tion,  has  paid  the  money  borrowed,  there  being,  as  it  is 

Faid,  no  r<.'medy  tp  j-^cqvcr  the  money  back  again;  and  therefore 
in  fuch  a  ca^e  his  teftimony  hath  been  received.  See  the  addit 
refer,  fupi-a  in  marg.  letter  [i]  and  Caf.  B.  R.  temp,  liardw.  266. 
and  Gilb.  Law  of  Evid.  1 27< ' 

fNote  ?i  1         (*^  Bcfidcs  the  books  already  cited  on  the  fubje^  of  evidence,  f^y    o  T 
:  '  fee  DuncumbtU  Trials  per  Fms  iji  the  chapter  on  evidence,  the  La.'w  L/^     "4 

tfj  E^vulince,  and  the  X\x\t  Evidence  in  the  feveral  Treatifes  on  the 
Pleas  of  the  Crown,  and  ih  the  feveral  Abridgments  of  Law  and 
E']uity.  As  to  the  book  intiiled  the  theory  of  Evidence^  it  is  in- 
cluded in  the  Law  0/  Nifi  Prius,  The  writings  of  die  civilians  on 
evidence  are  very  numerous ;  and  the  curious  reader  may  fee  an 
|iccount  of  them  in  Buderus^z  edition  of  the  Bibiiotheca  Juris  feleSia 
by  Struvius.  Amoneft  the  moft  admired  of  their  profcffed  writers 
on  the  fubjedl  are  Menochius  de  Prefumpticnihust  Ma/car dus  de  Prb» 
bationihuss  Ever  bar  dus  de  Tefilbiu  et  Fide  Injirumentwumf  and  Eari^ 
na::ut  de  Teftibus,  Siruvius's  Biblfiheca  Juris  w4U  he  found  vtry 
I  ixfeful  to  the  dlli;;cnt  itadent,  by  introdactng  him  to  a  knowledge 

of  the  principal  books  00  the  law  of  nature  and  nations,  the  tivil 
and  canon  law,  and  the  laws  of  mod  of  the  countries  in  Europe,  *' 

ani  of  the  chaM6t*rs  of  the  feveral  writers.  It  is  to  be  wilhcd, 
that  A'c  had  a  Biblioihica  Juris  jlnglicani,  written  on  the  fame  cri- 
tic:)! and  enlarged  plan.  i>uch  a  work  has  been  attempted  by  Mr. 
Gatzsrt,  a  German  writer  who  has  lately  publilhed  at  Gottingen 
a  baok  entitled  Commentatio  Juris  Exotici  Hiftmc^Littiraria  de 
Jure  Communi  Angli<e*    But  though  Mr.  Gatzert,  when  the  difad* 
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vaiKAge  of  U$  J)«in^  a  ibfei^aer  is  confidend^  Juts  rf ally  4qn^  won* 
4icrs;  yet  it  is  opt  io  be  cofic«iv£d>  tliat  fiich  a  work  c^.ev^r  !>e 
executed  wall  tke  lequiii&e  judgment)  accaracy»  ^nd  nicety,  un^l 
die  ita&  k  uodeccaken  by  «ne  of  <wr  cwo  country,  whp  ^^th  been  - 
ce^larly  trained  in  ihe  i^Ay  of  liie  £ngiih  law,  .^nd  is  familiarly 
acquaint^  wuii  aU  tbe  w^ritens  on  pur  Uw5>  con^t^iioot  aq4 
Juflory, 

(z)  In  die  Second  CniKuite,  £r  £dward  Coke  feems  to  tblnk,  [Note  32.] 
chat  iiie cLmiP;  of  t^  me  i^o  was  €ril  introduced  tntp  the  king- s 
f;rants  in  the  tijne  oi  Richaxd-tbej^rfl//^/;  but  Mr.  ft^idox  d^tes  tl^c 
<ife  of  k  much  earlier,  and  gives  an  inftance  in  the  reign  of 
^khard  ^e  /^.  See  z.JxA*  77*  and  Ma4<  Far^n.  Af^lic-  Pif* 
iert.|).  |z. 

(5)  The  cafes  in  3.  J<«ofi.  33.  and  2.  Ro..A4ir.  66.  |>K.<3*  ^C?    TNote  11. 1 
contra.     That  in  Cro.  Eliz.  902.  and  917.  alfo  fccms  amtra  on  the 
.4rft  readiftg;  though,  on  examination,  the  qAieiUon  a|)|>eanB  to  have  ] 

4»een  rather  on  the  manner  of  pleading  the  deed,  than  on  the  ope* 
•cation  of  it.  Bat  in  Car.  Hqp.  123.  there  is  a  ca(e  of  the  ti*  and 
22.  Eliz.  in  which  the  cu^  chief  jufticcs  and  the  chief  baron  certi- 
.iied  to  the  chancellor,  that  a  leafe  was  good  in  iaw,  though  the 
lelTeerwas  named  in  the  kakgtkdym  only;  aad  the  cafe  jn  AUcn  41. 
^  alfo  with  lord  Coke. 

f  7   b  1         ^*^  "^^  ^^^^  ^**  gifcn  to  Henry  by  Pope  J>o  X.  in  coii&-   {Note  34.3 
4/*  ^*  J    .auence  of  the  king's  publilhing  his  book,  in  defence  of  ^he  feven 

facraroents,  agaioft  Martin  Luther,  and  dc(]i(»cuig  it  to  the  pope* 

Coll.  £ccl.  Hift.  V,  IL  p.  K.  to  17. 

(5)  Tho«gh  Henry  the  4th  and  Edivard  the  ^th  had  both  nfed   {Note  35.] 
the  tide  of  king  of  Ireland,  yet  pope  Paul  the  ^th^  diiiembling  no- 
tice of  it,  coqierred  the  fame  title  as  a  a^xv  oi.e  upon  Philip  aad 
Mary,  iu  order  that  the  wvorld  might  deem  their  ufe  {ii  tlK  tudj^  • 

merely  the  e£ed  of  his  power.    i^yL  Hilh  S.e&tim.  69,  70.  ^ 

¥  J     fubjectat  the  birth  of  the  liFue,  tie  child  would  now  be  alfo  vl  na-  '' 

iuraUlorn  fubjed  by  force  of  the  7.  Ann.  c.  5.  and  4.  Geo.  2.  c.  ^|. 
£ut  the  children  of  perfons  attainted  of,  ori liable  to  the  penalties  of 
treafon,  or  in  xl^e  ie^yipeaf  a  foreign  ^te.in  enmity  with  Greats 
Britain,  are  excepted  from  <he  benefit  of  this  prpviiipn,  See  the 
^5.  £d.  3,  ft.  2.  which  dedares,  that  «t  cotoimoo  law,  the  children 
or  the  king,  wherevfr  bofn,  in|.y  inherit.  The  fame  ilatute  en^blqi 
children  bom  abroad  to  inherit,  if  at  their  birth  both  their  parents 
are  within  the  king'^  allegiani(e,  and  their  mothers  pafs  the  -  fc^ 
wiih  the  licence  of  their  huAands.  Amon^ft  the  ]V1SS.  in  Lin- 
coln's-Inn  library,  Uiere  is  a  very  learned  dialogue  between  two 
ferjeants  on  the  25.  E.  3.  See  Jib.  no.  |q,  gee  ^lip  ppft.  12S.  b. 
929.  and  Cro.  Cha.  60  i. 

(2)  In  the  cafe  of  Collingwood  and  Pace,  the  cQWtt  denied  this    [Note  37.] 
.to  be^aw;  and  held,  that  the  fons  of  aliens,  were  inheritable  to 
each  other..   See  in  ^   Sid.  19 J.  and   1.  Ventr,  413..  the  very 
-clj^borate  fpecch  by  lord  chief  juiticc  Hale,  on  giving  the  judgment 
of  the  court.    Alfo  now  by  the  11.  and  12.  V/.  3*  c  6.  natural- 
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born  fubjeds  may  derive  a  title  by  defcent  through  their  parents* 
though  aliens;  but  the  25'.  Geo.  a.  c.  40.  confines  the  benefit  of 
the  £rmer  ftatate  to  fuch  heirs  as  (hall  be  livin?  and  capable  of 
taking  at  the  death  of  the  peHbn  laft  dying  feifed,  anlcfs  fuch  heirs 
happen  to  be  daughters,  and  there  is  afterwards  a  fon  or  another 
daughter,  for  which  cafes  the  fUtute  makes  a  fpecial  prot^ifion. 

[Note  38.]  (^)  The  principle,  on  which  it  has  been  adjudged  that  the  chil- 
dren of  an  alien  may  be  heirs  as  between  themfelves,  though  not  to 
their  father,  feems  to  reach  the  cafe  of  children  bom  after  their 
father's  attainder.     See'the  cafes  cited  in  n.  2.  fupra. 

[Note  39.]  (7)  Brooke  quefuons  this  doArhie;  from  which  it  feems  as  if  he 

thought  it  reafonable,  that  the  circumftance  of  the  cafe,  inilead  of 
the  dioice  of  the  ifTue^  (hould  determine  who  is  the  father.  See 
Bro.  Abr.  Baflardy,  pl.>^.  and  Palm.  10. 

[Note  40.]  (8)  See  1 1.  and  12.  W.  3.  c.  4.  which  difables  perfons  educated 

in  the  popifh  religion,  or  profciTmg  it,  from  inheriting,  but  in  refpe^ 
of  themfelves  only,  if  they  do  not  conform  within  6  months  after  the 
age  of  18;  and  provides,  that  till  they  do  conform,  their  proteflant 
next  of  kin  fhall  enjoy.  By  the  fame  ftatute  papifts  are  difabled 
from  taking  lands  by  purcbafe»  which  (hould  have  been  mentioned 
before.  For  cafes  on  the  confbudlion  of  this  (latute,  fee  1  Stra. 
z6y.  2.  P.  Wms.  3.  6.  and  132.  3.  P.  Wms.  46.  1.  Atk,  526. 
528.  e.  Atk.  210.  3  Atk.  155.  457.  2.  Vef.  398.  i.  Wilf.  part. 
I.  p.  176.  Rep.  Caf.  B.  R.  temp.  Hardw.  149.  Caf.  B.  R.  temp. 
Hardw.  91.  and  Vin.  Abr.  De^i/e,  I.  7.  pi.  4.  and  5. 

[Note  41.1  (10)  It  is  faid,  that  though  the  party  has  only  a  term  of  years, 

ilill  fuch  things  will  go  as  accefiary  to  the  land.  See  Wentw.  Off. 
Ex.  ed.  1676.  c.  5.  p.  75. 

[Note  4.2.1  (0  ^^^  ^^  ^^^^  ^  ^^  ^^  manner  of  proceeding  on  the  writ  [§,1)1 
de  *vtnirt  in/piciend^  is  not  the  fame,  as  where  the  party  remains  a  *•  '  ^ 
widow.  In  the  cafe  in  Cro.  Jam.  685.  the  wife  was  married  to  a 
fecond  hafband,  when  the  writ  de  'ventre  infpiciindo  was  fued.  There- 
fore, inftead  of  ordering  her  into  the  (herifTs  cuAody,  and  to  be 
kept  by  him  till  delivered  of  the  child,  as  the  practice  is  if  the 
party  is  a  widow,  the  court  permitted  the  wife  to  remain  with 
Jier  hnfband,  on  his  entering  into  a  recognizance,  that  (he  (hould 
not  remove  from  the  houfe  they  then  inhabited,  and  that  fome  of 
the  women  returned  by  the  fherifF  (hould  fee  her  every  day,  and 
that  three  or  more  of  them  fhould  be  prefent  at  her  delivery. 

[Note  4t*1  (^)  "^^^^  ^^  ^  reafon,  why  the  aiiual  heir  fhould  have  his  writ 

notwithflanding  the  wifefs  marrying  a  fecond  hufband,  but  is 
foreign  to  the  i^//r  apparent* s  not  banking  the  writ;  and  therefore  I 
j>refume  has  been  placed  here  by  mifbke. 

rVote  4i.  1  ^J^  ^^^  further  on  the  writ^f  •ventre  infpiciendo  Aifcough's  Cafe, 

L*        41- J      ^qJ;  jg,^  5f  2.  P.  Wms.  591.  in  which  the  lord  cha.  King,  on  a 

petition,  granted  the  writ,  though  the  perfons  applying  were  only 

tenants  iu  tail^  and  note  the  fpecial  manner  in  which  he  ordered 

the 
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the  writ  to  ifTtte,  and  wBat  he  faid  as  to  the  execution  of  it.  Fa 
Mofeley's  report,  a  cafe  oifirfanal  eftate  is  cited,  in  which  the  then 
mafter  of  the  Rolls,  in  conformity  to  the  reafon  of  the  common  law, 
direded  that  the  mafter  (hoald  appoint  two  matrons  to  infpe£l  a 
woman.  Some  perhaps'  may  think  this  a  ereat  ftretch  of  power, 
I  cannot  conclude  thu  note,  without  faggemng  the  neceffity  of  an 
adl  of  parliament  to  regulate  the  proceec&ngs  on  the  writ^/f  ^vtntrg 
injpicien4o.  If  the  writ  was  to  be  ftridly  executed,  it  would  be  an 
iu/olirabU  grii*vanct.  On  the  other  hand,  if  our  courts  of  juftice 
ihould,  without  authority  from  the  legiflature,  change  the  eftabliihed 
form  for  the  fake  of  foftening  its  rigour,  it  would  be  a  dangerous 
frecediMt,  and  fomething  very  like  the  exercifc  of  a  difpenilng 
power. 

(4)  According  to  many  authorities,  heir  may  be  nomen  colUc"  £Note  45.] 
sivumf  as  well  in  a  deed  as  a  will,  and  operate  in  both  in  the  fame 
manner  as  i&rir/ in  the //urtf/ number.  See  2.  Ro.  Abr.  253.  See 
alio  1.  Ro.  Abr.  832.  K.  pi.  1,  2.  Godb.  155.  T.  Jo.  iii.  Cro. 
£liz.  313.  Robinf.  Gavelk.  95,  96.  Burr.  4.  part  v.  1.  p.  38.  & 
Vin.  Abr.  Devi/e,  U.  a.  pL  13.  Sc  Parols-,  H. 

(7)  But  a  fee  will  pafs  to  a  corporation  aggregate  without  the    (Note  46.] 
yioxd/uccefforst  and  Sometimes  to  a  corporation  JoU,    See  poll.  94. 
b.  and  Viu.  Abr.  Eftate,  L. 


[Note  47.^ 


ro  2*  1  (')  '^^^  reafon  is,  becaufe  a  chantry  prieft  was  a  corporation 
^'  *  ^  /Qk,'  yf)\\c\i  regularly  could  not  take  in  fucceffion  chattels  real  or 
ferfmai^  in  pojfejjion  or  adism,  though  a  corporation  aggregate  may. 
Ace.  poft.  46.  b.  4.  Co.  65.  Hob.  64.  But  by  cuftonty  iomechar* 
tels  will  go  in  fuccefiion  to  z/ole  corporation,  a>  in  London,  where 
the  chamberlain  is  a  fpecial  Corporation  for  taking  bonds,  which 
has  been  frequently  adjudged  a  good  cuflom.  Cro.  Eliz.  464. 
682.  4.  Co.  ^4.  b.  Alfo  in  fome  inftances,  particularly  of  chat- 
tels in  adiMt  the  law  is  the  fame  ^without  a  cuftom.  See  i.  Ro.  Abr, 
515.  pi.  3.  5.  and  yin.  Abr.  Corporation t  L.  As  to  the  king's 
taking  the  ancient  jewels  of  the  crown,  which  are  a  kind  of  heir 
looms,  it  is  not  to  be  coniidered  as  an  inftanceof  a yc/f  corporation's 
taking  chattels  in  fucceflion,  but  rather  as  one  of  a  perfonal  chattel's 
defcending  like  a  thing  of  inheritance.    See  pod.  1 S.  b. 

(2)  But  in  this  cafe,  the  children  mufl  be  underllood  to  be    [Note  4S.] 
parties  to  the  grant;  for  it  is  faid,  that  otherwife  they  can  only 

take,  where  the  limitation  is  tp  them  by  \vay  of  remainder.     Cro. 
Eliz.  10.      .  * 

(3)  Ace.  Cro.  Eliz.  121.  33^.    Qw.  152.     Lord  C.  J.  Hale     [Note  49.] 
adds,  that  the  father  takes  the  'whole  fee  fimple.'-^li^X.  MSS.     But  if 

the  limitation  to  the  children  be  a  remainder,  then  the  children 
born  after  may  take.  i>ee  Wild's  cafe,  6.  Co.  18.  b.  where  will  be 
found  feveral  other  diftinftions  on  this  fiibjcd.  See  further  i.  Ro. 
Rep.  254.  See  alfo  Vin.  Abr.  De'vife,  Y.  a.  I  am  the  more  ire- 
qneut  in  my  reference  to  mr.  Viner's  Abridgment,  becaufe  it  tends 
-  to  facilitate  the  ufe  of  that  immenfe  body  of  law  and  equity;  which, 
notwithilanding  all  its  defedls  and  inaccuracies,'  mult  be  allowed 
to  be  a  neceflary  part  of  every  lawyer's  lib.rary.    It  is  indeed  a 

'    '  moll 
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ttoft  iife^l  cntpfHafion,  and  would  have  faen  ia&nteiy  wmawCot  V 
dw  author  bad  been  ld6  .fiogular  mad  ttove  idoein  iits  arrapgeinctic 
and  awtbod,  and  iniore  ftadioas  in  svikiding  je|Mtioas.  Tlidc 
/aults»  da  great  mc^wK,  proceeded  fiDm  die  aathor's  error  of 
judgmetit  in  4ttenipd«ig  to  engraft  his  own  very  extenfive  Abridg* 
ment  on  that  of  mr.  lerjeasit  iRdlc,  wbofe  work,  though  nod  ex- 
^ceUettt  in  tta  kind,  aad  in  poiift  of  anrthod,  fucciaifhieis*  logstl  pro- 
ciiion,  and  fuany  odier  neO^eUb.  fit  to  bepropoied  mb  an  exaatiple  ior 
ether  afaridgments  of  law,  was  tby  ao  jneaos  cakaktcd  for  the«cx- 
ceflive  enlargement  from  t  vok.  to  aj  vols,  in  folio.  It  is  no$  to 
k  wondered  at^  thac  an  .incorparsition  of  works  lb  widely  diTwrent 
vxfnfcrttom  as<weU.asirir<aM^os,iboi4ki  produce  iDOchconiJifion  and 
diforder  in  the  ejffi^.  Mr..  Viner's  labours  would  probably  havp 
advanced  his  reputation  as  a  compter  much  higher^  if  he  had  not 
4ttteinptod*n  union  ibnaaaturati 

(Note  5P.]  (2)  Xhe  reafonisy^becaufe  (he  deviiee  t^  to  pay  the  money  at  fo,  \fA 
all  eveatSy  and  he  nsay  die  hefoie  he  repays  hiaiiejf  o«t  of  the 
«ftate;  in  which  cafe,  he  would  be  a  lo(er  oy  the  devife,  if  he  wt9 
not  to  have  a  fee.  But  if  the  will  direds  the  payaiesit  to-beodt 
of  the  profits  of  the  fand,  then  the  devifce  cannot  lofe  by  the  will, 
•ad  therefore  only  an  ellate  for  fjfe  palfles.  Cro.  Cha.  157.  VLo^ 
c€  the  caiju  relative  to  «his  poaptare  ^ridged  or  relari«d  to  in 
Vin.  Abr.  Devi/},  S.  a.  '    S      - 

rfNota  5i«J  (7)  Ace.  poft.  94.  b.  But  apaording  to  fame  ayithorkics  it  is 
otherwife,  if  oaly  che  head  of  the  corporation  is  capable,  and  the 
body  is  dead  in  law^  as  in  the  ca4e  of  an  abbot  asnd  co|went.  PplL 
54.  b.  See^ however,  contra  I.  Ro.  Abr. Sjz.  pi.  |. 

[Note  52.]        (3)  Here  ^tf/W  being  'a  word  of  liv^itationi  nonecfn  take  under  fiQ,  a.l 

it  but  hy  JefceKt\  and  the  land  being  gavelkind^  the  defcent  is  to  *-    '•  '     '"^ 

<ali  the  fons,  who  are  as  much  heirs  lo/Mch  land,  as  theeldeft  ion  is 

heir  to  land  descending  according  to  the  common  law.      The 

cuftom  of ^tfWi^iW extends  to  eftates  tail;  and  ib  irrefiilible'  is  the 

cuAomary   defcent  both  of  ganjMud  and  horoufh  englijh  land, 

according  to  focne  authorities,  that  even  in  the  cale  of  eftate«  tail, 

it  crinnot  be  changed  by  exprcfs  words  dire£ting  a  dti^^snxjfiundttfn 

curfum  eonuMous  ifgis.     Dy.179.  ^*  P^*  45*    ^^  Robinf.  Gavelk. 

94.     Mr.  Robinfon's  book  on  Gavelkind  is  a  very  excellent  la-W" 

rreatife,  and  gtneraUy  comprehends  every  thing  •  rckttve   to  his 

fubjeel;  bat  in  this  part  of  it  he  is  rather  Ihort  in  his  explanation; 

ioT  thoogh  he  takes  notice  of  the  oaAom's -apply in'^  «o  -eftates  tail« 

yet  he  neither  mentions  the  caie  from  Dyer,  nor  hints  whether  tx* 

pre/s  words  are  as  infuScient  to  exclude  the  cullom  from  eilates 

'tail,  as  they  certainly  are  to<ontrcml  the  detccnt  of  ellates  in  fee. 

Perhaps  the  author's  *iilence  might  proceed  from  his.doubts  on  the 

fubje^.     Sde  further  the  cafe  of  i^aniftry,  Dav.  3  !•  a.  <&  36.  b.     In 

that  cafe  it  was  re(blved,  that  the  cuilomary  deicent  was  interrupted 

by  the  grant  of  an  eibue  tail;  but  then  the  judges  proceeded  on  ;^ 

principle  quite  coniiftent  with  the;^^iMrtf/  doArine  in  Dyer.     They 

held,  firft,  that  the  caflom  of  tanijiry  only  applied  to  lands  going 

uith  the  chief ry  or  feiguiwry,  from  which  the  lands  in  quelUon  had 

been  fevered  by  the  grant  of  the  eilata  tail;  and  fecondly,  that  the 

cuilom  of  t4uujlry  was  4iot  inherent  in  the  letnd^  like  the  coAoms  of 

gavdkini 
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fa'ueikimJ  anJ  h^migb-engU/bt  iMit  merely  ferfitui  to  the  tUkJt  wd 
m^  >!vortfyy  and  therefbre  became  evtingttiiked  forever,  when  die 
land  was  convejed  to  wither  peribfi*  tiut  is,  the  heir  at  comm^a 

(4)  Ace.  Rob.  Gavelk.  a  1 7, 1 1 8.  and  die  autliorities  there  cited.  (>No(e  5^) 
The  reafon  feems  to  be»  that  diough  the  /uijta  of  the  gift  is  cuf- 
$9mary  land,  the  heir  at  common  ia^  is  prefumed  to  be  meant,  unleis 
words  are  added  to  defcribe  the  a^omkry  heir.  But  Vjuchfpeclid 
words  are  ufed»  the  prefumption  fails ;  and  then  it  is  faid,  that 
though  the  JuhjeS  of  the  gift  is  comrn^n-hw  lemd^  yet  the  cuftomary 
heir  Uiall  be  preferred.  On  this  principle^  lord  ch.  Cowper,  in  a 
cafe  before  him,  declared,  that  if  one,  having  herough-engUp  land 
and  alio  lands  at  common  lan.v,  devifes  the  latter  to  his  heir  by  the 
pifioa  of^erough-SMigiiJbf  this  will  be  a  fofficient  defcription  of  the 
youngeft  Ton,  though  not  heir  at  common  law,  and  though  the  de- 
yife  is  not  of  the  cuficmary^  but  of  the  cvmmmt  law  land ;  and  that  a 
like  devife  to  gavelkind  iLcin  woald  entitle  all  the  fons.  2  Vem. 
^32.  and  Free,  in  Ch.  464.  Bat  fee  further  on  this  latter  fubjed, 
poll.  24.  b.  where  lord  Coke  writes,  that  to  take  by  purcha^  under 
a  limitation  to  the  hsirs  female^  the  perfon  clainnng  mull  be  both 
teir  and/emale.  See  alfo  the  note>  in  which  it  is  attempted  to 
jultify  lord  Coke  for  that  doArine,  and  to  explain  the  qualificaiioaa 
^ith  which  if  ought  to  be  underilood. 

flO.  b.l  (f )  ^^  ^^^  prticeding  page,  lord  Coke  b^ins  hts  cottiment  oh  £Note  54.] 
r  ■  -*  that  part  of  Littleton  which  defcribes  the  courfe  of  4le/cf$a  by  the 
common  law  of  England;  and  this  feems  to  be  a  proper  place  for 
referring  the  dudent  to  fome  valuable  writtnf^s  publiflicd  (ince 
lord  Coke's  time  en  the  fame  fubjed.  See  Hal.  Hid.  C.  L.  c 
11.  Wright's  Ten.  174.  Gilb.  Ten,  2*  Dalrymp,  Fend.  Prop. 
4th  ed.  c.  5.  p.  159.  aiui  Blackil.  Law  of  Dcfcents.  To  the  firll 
dnd  lad  of  thefe  books  it  is  that  we  principally  call  the  attention 
bf  the  (ludent;  though  itmuft  be  confeilcd,  that  in  all  of  them,  the 
hiftory  of  the  law  is  fo  learnedly  and  critically  traced,  and  the 
feudal  principles,  on  which  it  chiefly  depends,  are  ib  clearly  un« 
folded,  that  a  fubjed  in  itfelf  dry  and  abllrufe,  becomes  not  only 
f>latn  and  inteJligible,  but  even  agreeable  and  interefling.  Mr.  R. 
£obin(bn's  Diffourfe  concerning  the  Lauo  of  Inheritances  in  Feejimpk 
is  another  treatife  on  the  fame  fubjed,  which  ihould  not  be  palled 
over  without  notice.  Many  paints  of  it  are  ingenioufly  written : 
Ihr  unfortunately  the  author  has  chiefly  exerted  his  ulents  in  in- 
venting  a  new  kalendar  of  confanguinity,  the  explanation  of 
which  employs  a  vtty  condderable  part  of  the  work;  and  by 
always  refernng  to  this,  and  by  introducing  a  niimber  of  arbitrary 
terms,  which  are  only  intelligible  as  he  explains  them,  he  involves 
his  fubjedl,  before  too  much  embarraiTed  with  difficulties,  in  ftill 
greater  perpkxity. 

(2)   Harpur  having  a  fin  and  4  daHghtm^  «E;p.  At  B,  C,  and  D.,    £NotC  55,J 
dttoifis  /»  the  fin  in  tail^  rtnuundir  to  E*  and  C;  far  life,  remainder 

S'roximoconfangtiinitatis  et  fanguinis  of  the  dtvifir\  and  Eafter  17. 
^am.  In  ttxfojnfiices  againft  one,  the  remainder  *uefts  in  all  the  daugb" 
iers  ttien  the/on  dies  'without  i/Jut.  But  afier^otards^  Mich,  1  o.  Jam. 
^er  totam  curiam,  it  ntefts  in  the  eldeft  daughter  only,  and  not  in  aU 
9he  da^ghtert^  I.  heeasjfi  proximo;  2.  iecaufi  an  exfrefi  ejiate  is  /i- 
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mitid  to  two  0/  the  Jaugbfers.-^Periman  and  /'/>rr^— Hal.  MSS. 
Sec  S.  C.  in  Palm.  ii.  and  303.  2.  Ro.  Rep.  256.  Bridgm.  14. 
O.  Bcndl.  102.  ic6. — Lord  chief  jufticc  Hale  alfo  gives  a  note 
on  the  words,  proximus  de /anguine  W  confanguinitate\  in  which; 
after  citing  from  RatcIifFe's  cpfe,  3.  Co.  40.  that  on  the  flrat.  z\. 
«•  H.  8.  the  father  ctt  mother  fhall  ht  preferred  in  adminiftration  to 

the  fon,  as  next  of  blood  before  the  brother,  he  adds,  Nota^  ruled 
that  in  adminiflration,  the  Jifter  of  the  half  blood  Jhall  he  preferred  in 
adminiftratioH  before  the  fon  cftbe  fifler  of  the  ivhole  blood  \  hut  ivhen 
they  are  in  aequali  gradu,  the  ftfier  of  the  nuhole  blood  Jhall  he  pre- 

f erred  before  thefijler  of  the  half  blood,  M.  23.  Cha,  and  M.  1650. 
B.  R,  Brown'* s  cafe.    Hal.  MSS.     Sec  further  as  to  proximuj  de 

/anguine  in  'Dy.  333.  b. 

Note  5<6.]      ^    (0  In  Katcliffe's  cafe,  3.  Co.  40.  the  rcafons  given  for  exdud-  [l  I ,  a.l 
ing  lineal  afcent  are,  firfi^  that  fathers  and  mothers  are  not  of 
the  blood  of  their  children ;  fecondly,  that  the  exclufion  is  agreeable 
to  the  Jcwifh  law,  as  prefcribed  to  Mofes  by  God  himfelf ;  and 
thirdly y  that  it  ten^s  to  avoid  that  confufion  and  diverfity  of  opi- 
Inion^  in  the  cafe  of  defcents,  of  which  the  allowance  of  lineal  af- 
cenfion  by  the  «W  Ij^w  is  faid  to  be  the  occafion.     Lord  Coke 
himfelf  controverts  the  frfi  of  thefe   reafons,   by  the  words  of 
Littleton  in  the  Scftion  here  commented  upon,  and  by  the  cafe  of 
adminillration,  in    which    the   ^ther  or  mother  is  preferred  as 
nearrjl  of  blo6d  to  their  children,  and  alfo  by  the  cafe  of  a  re- 
.    inainder  to  the  fon's  neareft  of  bloody  under  which  defcription  the 
father  is  entitled  to  take  by  purchafe.     But  as  to  the  two  other 
rcafons,  lord  Coke  rather  appears  to  adopt  them.  However,  neither 
of  them  feems  fatisfaflory.     The  inference  from  God's  precept  to 
Mofes  is  unwarranted,  unlefs  it  can  be  (hewn,  that  it  was  promul- 
gated as  a  law  for  mankind  \^ger.eraU  inilead  of  being,  like  many 
other  parts  of  the  Molaical  law,  a  rule  for  the  diredion  of  the  Jewifli 
naiion  only,     Befides,  by  the  Jewifh  law,  the  father  did  fucceed  to 
the  fon  in  exclufion  of  his  brothers,  unlefs  one  of  them  married 
the  widow  of  the  dcccafcd,  and  raifed  up  feed  to  him.     See  Blackft. 
Law  Trails,  v.  i.  p.  182.  8vo  cd.  and  Seld.  de  Succ^f.  Ebraeon 
c.  12.  there  cited.     The  argument  from  the  fuppofed  con fu lion 
and  uncertainty,  which  might  arife,   if  lineal  afcent  ftiould  be 
p  rmitted,  is  not  lefs  liable  to  objeflion;   becaufe  lineal  aftent 
mi?,ht  be  governed  by  the  fame  rules  as  lineal  defcent\  and  what 
15  the  diiFercnce  between  the  two,  that  (hould  create  more  con- 
fufion and  uncertainty  in  the  one  cafe  than  in  tlie  other?     Our 
modern  writers  account  for  our  law's  difallowance  of  lineal  afcent 
in  a  very  different  way ;  and  according  to  them,  it  in  a  great 
mcafure  originated  from    the    nature   of  ancient  feudal  grants, 
which,  like  ellates  taile,  being  confined  to  the  firft  feudatory  and 
his  defcendants,  ncccffarily  excluded  his  father  and  mother,  and 
all  paramount  them  and  alfo  his  collateral  relations.     How  this 
rule  in /r<7«i?/Vf  became  extended  fo  as  to  exclude  lineal  afcent 
uni'verjallyy  without  confining  it  to  the  cafes  to  which  the  feudal 
reafon  for  the  rule  is  applicable,  and  yet  at  the  fame  time  is  fo  con» 
ftrued,  as  to  let  in  all  collateral  relations,  and  even  the  father 
himfelf  collaterally,  and  by  ihc  medium  of  others,  is  not  now  ^^tvf 
eafy  to  explain,  though  tnii  has  been  attempted.     Sec  Wright's 
Ten.  180.  and  Blackll.  Law  Trads^  v.  i,  p.  183.  8vo  cd.     Sc^ 
alfo  a  learned  note  on  the  fubjcd  in  Littleton  a^uec  Ohjer*vat^paK 

M.  Houard^ 
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JKf.  Heuartl.    This  ^edition  of  Littleton  is  in  2  vol.  410.  and  was 
publifhed  at  Rouen  in  1766. 

(2)  Sec  TaL  5.  I.  de  fucceffjwe  at  inteftato'i  but  neither  in'  this,  [Note 57.] 
nor  in  any  other  part  of  the  1 2  Tables,  do  I  fee  any  thing  to 
exclude  lineal  afcdnt;  and  as  I  have  not  met  with  any  book  on 
the  Roman  law  in  which  fuch  an  exclufion  is  mentioned,  I  con- 
clude, that  lord  Coke  is  miftaken  in  his  idea  of  our  laws  conforming 
to  the  law  of  the  12  Tables.  The  mother  was  indeed  excluded ; 
but  it  was  not  becaufe  the  law  of  the  1 2  Tables  did  not  permit  lineal 
afcentf  but  on  account  of  her  fex,  that  law  preferring  the  agnatic 
or  thofe  related  through  males,  and  excluding  the  cognati^  or  thofe 
related  through  females.     See  In  ft.  3.     3.  Princ. 

[ll.b.l  (3)  Grandfather 9  father y  and  fin  j  grandfather  dies  ;  father  is  bound  [Note  58r] 

in  an  ohligation  or  'warranty,  and  dies  before  entry,     Heidi  that  the 
fin  is  not  liable ,  becaufe  he  Jhall  make  himfilf  heir  to  the  grandfather. 
24.  E.  3.    Hal.  MSS. 

(4)  Here  lord  Coke  is  filent  as  to  the  right  to  the  intermediate  [Note  59.) 
profits  from  the  death  of  the  father.  In  the  cafe  oi  Baffet  and 
Bajfet,  lord  ch.  Hardwicke  held,  that  a  poilhumous  fon,  claiming 
under  a  remainder  in  a  fettlement,  was,  by  conftrudlion  of  the 
10.  and  11.  W.  3.  c.  i6.  which  preferves  remainders  for  pofthu- 
mous  children,  where  no  eilate  is  limited  to  trudees,  for  that  pur« 
pofe^  intided  to  the  mean  profits.  See  3.  Atk.  203.  But  in  the 
fame  cafe,  lord  Hardwicke  feems  to  have  taken  it  for  granted,  that 
on  a  defcent  the  mean  profits  belong  to  the  uncle;  for  he  di- 
refted,  that  the  profits  of  the  eftate  defcended  fhould  be  accounted 
for  by  the  uncle,  only  from  the  birth  of  the  poflhumous  fon.  See 
pofl.  55.  b.  where  lord- Coke  puts  the  cafe  of  a  daughter's  being 
in  titled  againfl  a  podhumous'  brother  to  corn  fowed  before  his 
birth;  which  feems  to  fhew,  that  lord  Coke  did  not  coniider  the 
pofthumous  child  as  intitled  to  any  mean  profits  on  a  defcent.  See 
alfo  Wilf.  Rep.  vol.  2.  p.  526.  where  lord  ch.  j.  De  Grey,  in  dcli- 
livering  the  opinion  of  the  court  of  C.  P.  on  a  queftion  whether  a 
ff^ftbumous  fon  was  equally  feifed^  denies  that  the  podhumous  fon 
in  tiie  cafe  of  a  defcent,  can  be  intitled  to  any  profits  received 
before  his  binh>  and  cites  9.  H.  6.  25.  as  an  authority  in  poin^. 

\\1*    a.«l         ^*)  Quaere  of  this  cafe  of  warranty ;  for  though  the  lien  of  warranty  [Note  60.] 
^  •*     defcends  from  him  nxjho  makes  the  'warranty y  to  the  heir  at  common 

hfw,  and  it  cannot  defend  to  the  fpecial  hnr,  becaufe  it  is  a  thing 
in  grofsy  yet  the  benefit  of  a  'warranty,  being  once  annexed  to 
landy  jhall  go  in  di*vers  cafes  as  incident  to  the  land  to  the  fpecial 
heir  or  ajfignee*  Thus  a  gift  of  borough-engliih,  fwith  a  ^warranty, 
pall  go  to  the youngeft  fin  'with  the  land.  Hal.  MSS.— See  ace.  2. 
Ko.  Abr.  743.  where  it  is  faid,  that  the  father  may  vouch  on  fuch 
a  warranty  to  the  uncle.  In  Gilb.  Ten.  1 8.  there  is  a  reference  to 
lord  ch.  j.  Hale's  note  on  this  part  of  lord  Coke,  from  which  it 
appears  that  lord  ch.  bar.  Gilbert  had  feen  lord  liale's  MSS.  notes, 

(3)  ^he  fon  makes  leafi  for  life^  and  dies;  the  uncle  releafes  to  the  [Note  6l.l 
lejfce  for  life  $4  tail  on  condition,  and  dies*     Quaerei  'who  Jhall- enter 

for 
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fif  ^g  emuBtimi  Sr§inf,  ms  $h§  t^fotrfi^n  in  ft$  ioth  nai  iefiend  u  tU 
foihtrr  HaI.MSS. 

pi^  62.}         (7)  But  fometxnes  a  shiii  c«9  only  have  imnediate  inheritable 

blood  from  one  parent,  as  where  his  father  or  mother  is  an  alien  or 
perfon  attainted ;  and  this  k  feems  fuffices  to  enable  children  to 
inherit  from  the  parent,  who  confers  the  inheriuble  blood,  and  alfo 
to  inherit  to  tziAi  other*  See  ace.  ante  S*  a.  n.  a.  and  the  follow- 
ing note  by  lord  Hale  on  lord  Coke's  next  pailage,  where  he  men« 
tfoss,  that  accoidin^  to  ancient  authors  the  iilhe  of  an  attainted  fa-> 
ther  cannot  inherit  to  the  Hkother,  7bisjetmt  n^t  to  ^  law,  A 
frmaU  beretrix  takes  an  alien  U  hufi^nd^  and^tbty bwvi  iffue :  thi  ijfut 
jkell  inherit  to  tbe  nutbcr^  Pefi.  Sccl*  1 14.  ondfil*  33*  ^«  fi^  df^'wer 
tf  'Wife  being  alien  or  attainted,  Hnl.  MSS.  To  the  fame  purpoie 
^  IS  what  follows,  being  a  note  on  fol.  ^  a.  ante,  where  lord  Coke 

afif-rts  that  the  children  of  an  alien  cannot  inherit  to  each  or  her, 
though  he  allows  that  the  children  of  one  auainced,  if  bom  before 
tht  attainder,  may.  Quxre  eftbis\  for  it/ceeu  tbe  blood  of  the  nto* 
tber  fullest  to  make  them  inheritable  one  to  tbe  ether,  and  tbis  luas  thg 
frixcipal  reajbn  in  Hcbby^s  cafe.  Hal.  MSS.  Alfo  lord  Hale,  in  ano- 
ther note  in  fol.  8.  a.  ante,  abridges  tbe  cafe  of  Bacon  and  Bacon 
froBi  Cra  Cha.  and  cites  Stephens^  cafe  in  the  dutcby  as  another 
coie  of  the  fame  kind,  and  then  there  is  the  note  following.  Tet 
mote  that  be  cannot  be  heir  to  bis  mother,  bccauje  Jhe  it  an  alien,  Hnf- 
band  denizen  takes  ^wife  an  alien,  or  nuife  takes  bufiand  an  alien^  and 
they  have  iffiie.  It  feems  the  ifjuefitall  tnbetit  to  the  father  in  thefirft 
eeffy  to  the  mother  in  tbefecond.  Ergo  vidctur,  that  if  alien  bath  ifjitt 
hj  denixen  livojons,  onefonfifall  inherit  to  the  cther^becaufe  tbe  mother 
is  a  denizen ;  and  Jo  in  the  cafe  of  a  perfon  attainted,  having  iffue  after 
attaincer  ;  and  this  tvas  one  of  tbe  reajhns  of  Hobby's  cafe.  Hal.  MSS» 
This  do£lrine  is  agreeable  to  lord  Hale's  argument  when  he  gave 
jodgraent  in  CoUingwood  knd  Facet  cited  ante  fo.  8.  a.  n.  ^.  and  alfo 
confirms  the  obfervation  hazarded  in  n*  5.  fol.  8.  a. 

P^^^  ^3*1  ,  (2)  But  here  lord  Coke  mufl  be  undcrflood  to  fpeak  of  two  dif-  [  I2«  b«3 
Unh  conveyances  in  fee;  the frji  paiTmg  the  ufe  as  well  as  the 
pofie£on  to  the  feoffee,  and  fo  completely  diveiling  the  feoffor  of  ^ 
all  intereft  in  the  land ;  and  thefecond  regranting  the  eflate  to  him* 
For  if  in  the  firft  feoffment,  the  ufe  had  been  exprefsly  limited  t^ 
the  feoff(T  and  his  heirs,  or  if  there  was  no  declaration  of  u(es,  and 
the  feoffment  was  not  on  fuch  a  coniideration  as  to  raife  an  ufe  in 
the  feoffte,  and  confequently  the  nfe  relulted  to  the  feoffor,  in  either 
cafe  he  is  in  of  his  ancient  nfe,  and  not  by  purchafe.  Adj.  ace  a. 
Lev.  406.  and  2.  Salk.  59.  and  fee  acc«  poff.  15.  a.  axul  22.  U 
What  ihall  be  a  purchafe,  and  break  the  defcent,  fo  as  to  entitle  tiK 
paternal  heir  to  a  preference  over  the  maurnal  heir,  particularly  in 
tbe  cale  of  a  4evife  to  the  heir,  the  ftadent  may  inform  himfelf  hf 
the  authoritirs  cited  in  Vin.  Abr.  Heir,  W.  1.  a.  to  which  add  Bat« 
tey  and  TrevUlian  Mo.  278.  Hinde  and  Lyon  5.  Leoa  64.  70* 
•nd  Dy,  1 24*  Hainfworth  and  Pretty  Cro.  K  iz.  83  3. 9 1 9.  Brow^ 
9ind  Taylor  Cro.  Cha.  38.  Clark  and  Smith  i.  ^alk.  241.  and  i. 
Lutw,  793«  Smith  and  Trig  8.  Mod,  23.  and  1.  Stra.  487.  Rat^ 
cUffe'scafe  i.  Stra»  a^jt  Martin  and  Strachan  i.Wilf.  fart  i» 
p.  ^.  aod  Hurft  anci  the  earl  of  WiucJMdiea  JBur.  4*  pc  v»  1,  p» 
^70.  In  this  laft  cafe,  a  feme  covert  by  force  of  a  power  appointed 
ft/  mnill  to  her  heir  in  fee>  but  chained  the  land  with  debu  and  le* 

{acies} 
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ffscm ;  and  it  wv  adjodgcd  in  B.  R.  that  the  heir  took  by  defcent^ 
aad  tkjit  the  appointnieiit  had  no  other  operation  than  making  the 
eihite  fubjedt  to  the  debts  and  legacies.  One  leadin?  principle, 
which  this  ar.d  the  other  authorities  feem  charly  to  edaDtiih  is>  that 
whenever  a  dinnfa  gives  to  the  heir  the  fame  eilate  in  quality  as  he 
ivottld  have  by  defantt^  he  fliall  take  by  the  latttr^  which  is  the  title 
noft  favoured  by  the  law  \  and  that  merely  charging  the  eftate  with 
debts  or  legacies  will  not  break  the  defcenr. '  This  is  only  one  of 
the  many  uTefal  propohtions,  which  might  be  extrafted  on  the  fob- 
jedl  as  the  refuh  of  the  ionjg  lift  of  cafes  before  cited>  if  this  was  the 
proper  place  for  a  difcui&n  fo  nice  and  diffictilt, 

[13.  a.]  (2)  The  better  rpafoit  feems  to  be,  that  the  ufe  being  the  fame  [^o^«  64-3 
as  it  was  before  the  feoffment,  it  is  the  old  ufe  which  continues. 
As  to  an  afe's  enfuing  the  nature  of  the  land,  fee  1.  Co.  127.  2* 
Co.  ;8.  and  Bac.  Read,  on  Stat.  Ufes,  9vo  ed.  ^08,  in  which 
latter  book  the  author  controverts  the  generality  of  the  do£bine, 
which  certainly  ought  to  be  nndcrflood  with  many  rei!ri6tion$»  and 
confiderS  at  large  the  di/Ferences  between  nfes  and  the  land  itfel^ 
or  rather,  as  he  expreiles  hlmfelf,  between  oies  and  caP;s  of  pof* 
feffion.  Lord  Bacon's  Reading  on  the  Sutute  of  Ufes  is  a  very  . 
profound  treatife  en  the  fiftbje£l  fo  far  as  it  goes,  and  (hews  that  . 
he  had  the  clearefl  conception  of  one  of  the  moft  abftrufe  parts  of 
oar  law.  What  might  we  not  have  expe6Ved  from  the  hands  of 
fech  amaftet,  if  his  vad  mind  had  not  fo  embraced  within  its  com- 
pafs  the  whole  field  of  fcience,  as  very  much  to  detach  him  from 
profeiHonal  (ludies  f  It  may  be  proper  to  obferve,  that  all  the 
editions  of  lord  Bacon's  Reading  on  Ufes  are  printed  with  fnch  ex- 
treme incorreflnefs.  that  many  paiTages  are  rendered  ahnoft  unin* 
telligible,  even  to  the  moil  attentive  reader.  A  work  fo  excellent 
deferves  a  better  edition. 

(3)  Nota^  it  twos  grant  and  rehajei  but  ratio  libri  /j,  hecmtfe  thi    [Note  <5c.1 
hujbfind  was  not  charged,  except  during  the  cea/erture,  and  by  reafon  of 

that  the  di/charge  deth  mt  extend fatther*    Hal.  MSS. 

(4)  7.  H,  6.  3.  by  Cotte/more.     If  lord  takes  tenant  to  wife,  and    [Kote  66.  T 
dies  baling  iffue,  tvbicb  dies  nvitbout  ijftie,  the  feigniory  is  revi'ved,  * 

and  the  tenattcy  Jhall  go  to  the  heir  of  the  fart  of  the  mother*     Hal. 

(5)  hut  if  the  eldefi  fen  purchafis  Umd,  tend  it  defends  to  the    [Note  67.J 
youngcftfon,  and  he  dies  'wtthout  heir  of  the  part  of  the  father,  it  Jhall 

defcend  to  the  heir  on  the  part  of  the  mother;  beeemfe  they  have  otte  and 
ebe  fame  mother.  Hal.  MSS. 

(7)  Aiinfecffs  B,  attainted  cftreafok  to  the  ufe  ofC,  the  king  Jhall  [Note  6^\ 
have  the  land  difchterged  of  the  tfe*  Hal.  MSS.  and  Pimb's  cafe, 
M.  27.  EKz.  is  cited  from  Moore.  See  Mo.  196. '  But  note,  that 
according  to  Moore,  B»  at  the  time  of  conveyance  to  him,  Imd 
enly  commit  fed  treafon,  and  was  not  attainted  till  after',  and  tt  uas 
by  relation  XQ  the  time  of  committing  the  oiFence,  that  the  cafe  was 
4onftrued  to  be  the  fame  as  if  the  conveyance  had  been  to  a  perfon 
aAuaUy  atuinted*     Tkt  do^rine  in  Pimb's  cafe  founds  peculiarly 

harih; 
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harfli;  for  firft  the  legal  eftatc  in  the  land  was  given  to  the  queert 
by  a  conftru3i*ve  relation,  anr)  then  (he  was  deemed  to  hold  the  land 
difcharged  of  the  ofe,  becaufe  the  king  cannot  be  a  truftee  How- 
ever, it  is  but  juftice  to  ihention,  that  the  cafe  being  reprefcnted 
to  queen  Elizabeth,  flie,  much  to  her  honour,  granted  the  land  to 
ctftuiqne  u/c  by  patent.  As  to  the  king's  holding  land  difcharged 
of  all  ufes  andtmfts  where  che  legal  ellate  vefts  in  him,  and  the 
fenfe  in  which  that  do<flrine  is  to  be  underflood,  fee  Vin.  Abr. 
Ujes,  C.  where  moft  of  the  authorities  on  the  fubje£t  are  itated  or 
referred  to. 

[Note  69.]  (8)  But  if  the  party  spears  on  an  appeal,  and  the  plaintiff  count  Si 

and  the  defendakt  it  conmiSed  fy  njerdi^  or  confej/ioni  it  is  all  one, 
Hal.  MS6. 

[Note  70.]  (1)  Nota^  if  otie  ie  attainted  hy  outla=wry  or  confffion  tf  a  felony ^  [  ^  3*  b.  J 

nvhicb  is  precedent  to  the  feoffment  of  the  party  attainted^  tbf  feoffee 
may  falfifi  the  attainder  hy  tra*verfe  to  the  felony  or  to  the  time  of  the 
felony.  But  if  he  be  attainted  hy  'oerdidt  it  feems,  that  he  cannot 
falfify  by  traverje  to  the  felony  ;  but  he  may  tra<verfe  the  time  of  the 
felony^  for  that  is  not  material ;  for  if  he  be  guilty  on  another  day,  the 
jury  ought  to  fnd  him  guilty.  Hah  MSS.  which  cites  3.  Inil.  230. 

[Note  71.1  (  » )  ^'^-  ^««^  Mich.  20.  Jac.  C.  B.  Jchnfon  and  Morris,  that  itjhall 

efcbeat.     Hall.  MSS.  which  alfo  cites  21.  £.4.  I.  and  21.  H.  7.  9. 
See  further  on  this  fubje^l,  Godb.  211.  and  Mo.  2H3.  which  are 
with  lord  Coke.     But  the  cafe  oijohnfon  and  Norway,  in  Winch. 
37.  which  feems  to  be  the  fame  as  that  cited  by  lord  Hale,  is 
againft  the  donor,  though  it  is  not  mentioned  in  Winch,  that  the 
judges  finally  decided  the  point.     See  alfo  contra  lord  Coke,  the 
cafe  of  Southwell  and  Wade,  in  i.  Ro.  Abr.  816.  A.  pi.  i.  and  S. 
C.  in  Poph.  91. 
» 
rNote  72  1*        (3^  ^^*  ^f^^^  land purchafed  hy  the  middle  brother  tuas  holden  of 
^  /   •  J      ^^^  ^^jVr  brother,  tuho  accepts  homage  of  him,  the  land  jhall  defend  to 

the  younger  brother  by  I3.  £.  I.  A'vo-Mry  235.     Hal.  MSS. 

[Note  73.1  (2)   Sc^  '^^  Robinf.  Gavelk.  an  elaborate  diflertation  on  the  [  1 4*  ^*J 

origin,  antiquity,  and  univerfality  of  partible  defcents.   The  author 
purl'ues  his  fubjedl  amongfl  the  Jews,  Greeks,  and  Romans,  and 
afterwards  amongd  mod  of  the  modern  nations  in  Europe,  and 
'  then  proceeds  to  enquire  into  the  ftate  of  our  own  law  of  defcents 

before  the  Conqueil.  See  page  20.  See  alfo  lord  Hale's  learned 
refearches  into  the  hiftory  of  the  law  of  defcents  in  his  Hiil.  of  the 
C.  L.  c.  II.  p.  206. 

CNote  74-1  (3^   ^^^  exclufton  of  the  half  blood  by  our  law  is  variously  ac- 

*  counted  for.     Sir  Martin  Wright  confiders  it  as  a  confequence  of, 

the  rules  cftablilhed  for  reftriding  the  fucceflion  to  the  defcendants 
of  the  firft  feudatory,  in  conformity  to  the  ftrid  notion  of  feuds. 
See  Wright's  Ten.  184.  where  the  exclufion  of  lineal  afccnt  is  cx- 
cufed  on  the  fame  principle.     See  alfo  Blackft.  Law  Trafts,  v.  i. 

E.  213^  8vo  ed.  where  the  feudal  reafon  is  explained  more  at 
irge,  though  the  author  admits  that  the  pradlice  goes  much  fur* 
ther  than  the  principle  will  warrant.  Others  t)iere  are,  who  iniiil, 
that  the  true  reafon^  why  the  brothers  of  different  venters  cannot 

inherit 
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{aberit  to  ea«h  oAer,  is  the  arcrfion  our  Svcon  aapefiort  had  to 
fecond  marriaffesy  which  they  are  (aid  to  have  deemed  at  heft  but 
t  permitted  fornication.  But  this  unfavoarable  idea  of  the  vata 
i»rM4i  was  not  peculiar  to  the  Saxon8»or  any  other  defce|id|Lnts  of 
the  ancient  penpan^*    See  T^y^*  Hlcpi,  Civ.  ^.  29^ 

^5)  Botdangh^era  bydilTerent  fefnes,  though  they  cannot  in-    [Not(S  ^j.] 
herit  to  each  other,  may  inherit  together  to  their  father,  becaufe    ' 
the  descent  is  imiriediute  from  the  /ather.    See  R.  Robtnf.  I)i(C| 
on  Jnhen  ad  ed.  p.  57*  ^4  ^P*  A^;  Qefcent,  pi.  ao.  and  \  Ro* 
Abr.  627. 

(6)  So  brother  tfhalf-hkoiifiiaD  not  hav$  orror  on  Jim  lifted  ly  tig  ^Iff^te  J^J^ 
oUer  brother,  though,  (/'there  had  not  beon  fueh  fine,  the  land  nvoiJ4 
de/cendto  hinf.  Hal.  MSS.-^Nota,  i/^J,  purchrfes  a  ro've^on  ejf- 
fe&ant  on  an  efiatefor  life,  and  diet  ninthont  ijfu^^  ''^I^fA?^^  kii  t^T^r 
fher  of  the  half-blood  fltaU  not  be  heir  to  him ;  becauje  ti^ugb  when 
there  is  a  mifnffeifin,  he  ought  to  make  htm/elf  heir  to  him  f^bei  it  loft 
ieSnaiyjeifid',  y^  fi^fn  there  is  not  fnch  a  n^fiu  feifiuy  he  ^bt  4^ 
Mfke  bimfiifheir  to  him  in  whonf  it  firjt  <uefts  by  fur<hafe.  fet  Jee 
M,  I.  Car.  C.  B.  Cro.  no,  16.  >Hodgekinfon  and  fTood,  A,  baling 
ijne  B.a  fot^  bj  ime  venter,  and  C.  by  another,  devijes  to  f .  a^^d  the  . 
burs  n^ale  of  his  body,  remainder  to  the  heirs  male  of  the  ^0^  oftbf  de* 
wfir  and  to  the,  heirs  nude  of  theit  bodies,  remainder  to  fhe  dewjor^s 
right  heirs^  and  dies.  B.  dses  tuithout  (ffne.  Rnted^  that  Q.fi:all  take 
-^  heir  male  of  the  de'uifor,  becaitfe  it  is  qnafi  an  entail  aeeording  H 
l*ittl€ton,Je&.  30.  But  itfeems,  that  thefeejhidl  defcendto  kim,faue 
it  is  a  *uoiddemife  of  the  ffej^le,  and  doth  sfot  n/eft  h  fwchile  itf 
ihe  eldijl  fon,  bsU  by  defcp(t.     Hal,  MS S. 

[14.  b.]        (4)  i?^  ^h  rkn^fnder  ^vas  f«  the  elder  ir9*k^  tP.f^V^  ^J^ft{h    JNqlC  ^jr.J 
24.  $.  3.  30.  Hal.  M§S, 

(5)  See  Dy.  lo^  b.  1 1.  a.  Pinch»  8vo.  ed.  it.  nnd  a.  And.  146.    (Note  j%A 
Note,  th^t  lord  Coke  it^i^ll  be  under(h)od  to  mean  ufes  before  the 

iatute  for  transferring  i|fes  into  poiieffion,  or  ufes  ngt  executed  by 
%k^  iUtute  j  for  |tfes  ^ithin  the  ftatute  nfe  {egal  efiates. 

(6)  ioofa  cofyho!^  he/ore  ifdn^ttm^e.  4.  Qo,  th  f  lU^  M^S-    (HpH  7^} 
See  ace,  Dy.  291.  b.    f  ipcJ|,  §vo.  edL  2t. 

[15*  a.]       {2)  Adj.  ace  Mo*  i^{.    Bat  It  is  faid  to  be  otherwire>  if  the    [Note  |(».} 
leafe  is  of  a  copyhqld^  tjil^fs  inade  hyfntrenefrr.    ;}.  Iicon.  6^.  and 
4*  Leon.  3^.        '  '   * 

b)  ret  inftesfdl^,  ijlfiatl  not  be  faid  felfln  id  demefne.    Defeiid^    (No^  gt.] 
mt  avows,  beciii(fi  J^Sl^-ffoas  feifedin  his  demefnt  ^fet  and gtanttd 
rent;  flaintsTrepliesj  fhett  a  long  time  btfore  thifidd  L  S.  heftd  to  hiv^ 
for  years.     Jt  is  not  a  fifa  nvUhont  traiverfing  the  fcifin  |i|  4eQieiA^ 
T,  9.  Cat^f  B,  R.  lVef4i^U  c4fe.    Hal.  MS S, 

{4)  Steetccorditah^jbougbthihrdfeiJftkiy^mJ^m^t^^    t****  •*•]! 

g£4ff  in  chi'valty.^  JV  ^'  ^'     ^^'  ^'  ^^'     ^^^  '^  ^^  ^^  ^^^-     ^ 
'  Jo  as  to  eofiyhijfrsr  teiiap  (U  <wiU^  "  ^uitte  ff  tenmtiy  fygrrf^ex 
lial.  MSS.-->fa  Jei^k.  242.  it  is  i||id|  |hat  the  entry  Qf  a  fteyifi^e  for 
IW^  will  inake  zu^^froiris.    See  Vin^  Abr.  Dt^vm^  S^  pL  xj^ 

(C)  Se# 


Lib.  i:    *feap.  u      ^        OFPcc  fimplc.  Sedt  t. 

^See  further  i6  'tMs  fabje£t  in  the  cale  of  Ntfitittn  and  Newman, 
Wilf.  vol.  2.  p.  516. 

£Note  83.}   *     (5)  Nota,  Af.  2^  Car.  B.  R.  ktweett  Amet  and  Ceoke,  rnkd-tiM 
in/ucb  cafiftifin  ofreut  Jitlryut^maJ^  poffeffio  ff atris.     Hd.  MSS^^ 
...      Sfc  S.  C.  ace.  All.  88.-^S.  p.adiad^ed.acc,  Trin.  Ternu  1657.  be- 
tween Piper  and  Mafters,  MS.  Rep.  by  Glyn  ]• 

[Note  84.]  (7)  So  it  is,  iffaihirmahis  kaje  for  lifCf  and  afltrnnards  reeonfen 
agahsfi  bim  b^  dtfauh^  and  dks^  wtd  tbt  ttdtflfim  emttrst  agednft  wbom 
tbi  lijftt  recvwn  per  quod  ei  deforceat.  8.  Aff.  6.  Ifimfi  rtcroert 
donutr  by  trronfous  judgmtut  agaii0  tbi  eldtr  brotbir  and  dm,  tbejjfiir 
^Jbidlhanittrror\€md'ifJlHrtv^j9ttbtjudpneKtyfififoaU 
tbe  brolber.  f.ff.^.'j^  Soft  barrtd  byfalfi  ^erd*£t  in  mertd^atmcefto^i 
ibf'fifter  Jbdl  ba've  attaint  andrrver/e  the  judgment ;  but  afterwards 
tie  mtberjbeil  eAer.     Kihw.  1 19.  b.     Hal.  MSS. 

[Kott  85.]  (i)  If  it 'U}as  an  adv9--wfin  in  gro{s,     Butjeifnofa  manner  itg9od   [iC,  b#] 

\fiifn  cfadvo^vf/on,  comnm^  l^e.  appendant  «r  appurtenant.     1*8.  H.  6. 
24.    Ha).  MS^. 

[Note  86.]   ^     (3  )  dccoriiogJy  adjudged  in  paflutmentB.  r6.  Car,  Cre,  n.  4.  Lord 

Grd/s  cafi,  wbub^ttias  a  barony  by  ^writ;  andtbere  agreed,  tbat  wb&e 

lord  CtiTf^ieirig  bArdn  iy 'VJrit  is  created  Earl  of  Kent  to  him  and  bit 

heirs  mMe  of  bit  body,  and  be  has  \ffue  t^Mo  fins  by  fiveral  centers,  and 

^^tbe  eUeft  has  iffut  a  dhughte^,  tbe  barony  Jball  go  t^tbt  daughter ,  and 

fht  earldom  to  the  younger  brother,  and  doth  not  drofw  the  barony  to  it, 

'^Biit  if  if  Hjjos  of  ended  titk  tf  honour,  at  of  the  earldom  of  Arundel  or 

barony  ofBerclay,  there  pofTeffio  fratrt9  foo^ld  holdtnell;  becaufe  tbe 

title  is  annexed  to  tbe  land.-^m.So  of  an  office  of  dignity,  and  ei  ratione 

I   *•/  *  the  office  of  bi^  chamberlain  of  Bngland'  dejcended  to  the  aarl  of 

liinfey  of  the  whole  blood,  and  departed  from  the  linemaJe  ^tbe  earl  of 

.   ,      S^xford'x  aAd  adjudged  accordingly  in  farlianunt,     Hal.  mSS.— *See 

•  16rd  Gray*s  cafe  at  large  in  Coll.  Proc.  oii  claims  of  Bar.  105.  and 

the  cafe  about  the  olfice  of  loi-d  chamberlain,  in  fiune  book,  173. 
'*  and  W.  Jo.  jiJ. 

•^fNQtp87%]   .      (4)  Nota,  by  tbt  common  law,  tbe  king  is  et  corporation,  and  fur^ 

chafet  madeiy  Wmafttt  affumftion  of  tbt  crown  'veji  in  a  politic  capa^ 
city.     Hence,  if  an  ufnrfer  purcbwjet  lands,-and  the  right  heir  refumes 
the  crown,  he  ffiaUhaiH.tbo  purchafes^  et  e  conyerfo,  anu/urperfiali  . 
•-  have  the  purihafis  made  by  a  rightful  king  fi  long  as  boheuthe  crown. 

So  it  happened  in  tie  ccfes  of  //.  4.  R.  ^:  H.  &.  iL  4.  B*  3.  H.  7. 

But  nota,  purchafes  made  before  acc^n  of  the  crown,  or  de/centsfrom 

,  collateral  ancejlors  after  acceffion  of  the, crown,  nnfi  in  a  natural  capa* 

'I  ^'(^i  and'therefore  tn  the  re-ademption  of  the  crown  by  B^ard  4.  there 

was  ajpecial  a3  to  give  to  the  khegallthe  poJfefflonsofHin,  6.     But 

'fuch  lands  are  qualified  and  offeBed  digtrdntlyfrem  thofe  tf  other  pa^s. 

'  9  bey  wiUpafs  by  iettorsjpaient  only,  and  without^ltvery ;  and- the  grants 

,ofthem  Jhallnot  be  avoided  by  nonage,  £t-  ^iliter.  '  As  to  acqt^tions 

by  conqueft  ^  the  king  of  Entland,  tbev  are  annexed  to  his  crown  as  hit 

purchafes  are,'as  Ireland,  Man, 


>t 


purchafes  ate,*as  Ireland,  Man,  Berwick,  Calais,  and  the  New  Planta^ 
dons,  the  ancient  terktories  ^Hormtutdy,  Aquitteune,  Anjon,  And  edjb 
-many  other  lands,  which  deeded  in  England  from  coUa^trid  aacoltoru 
thougb  in  their  original  'vefled  in  a  natural  capacity^  jet  partly  by  4/- 
9ai^lcf,  partly  by  bug  cotttinufutce  united  to  iha  pmmn^  partly  by  #r»/(«- 
6  tiosh 


Lib.!..  OfFeefimpje,.  Sefl.  8,9^       , 

tioif,  were  injeme  manner  annexed  to  the  crown^  and  *wiU  go  fwiib  it* 
}7tJ»'Kot,  Rarl/ i37*R/ 2.  .ri.  $2,d\iit  Lanotftnte^  Cfeatiif 'dB:^ 
Aquitahiflp  cimi-  mcro  et  tnido  imperio -tenencL  de-re^««ttc-r^# 
Fjancise.-r-I^l.  MSS. 

[16.  a.]        0  )  ^^  ''  ^^'  fJ^ttgi  he  Be  an  alien,  as  happened  U  thi  eafi  of  king    [Note  8$.] 
ya/hes. '  The  reafon  is,  hecauje  the  king  is  a  coYporation*' ,   Hat-  MS$.  ' 

*    (2)  See  ihis  fabje^  very  fully  and  learnedly  confidered  in  thtf    [Note  Jo.l 

cafe  of  '^^dutchy  of  Lancafter,  Plowd .  2 1 2 .  in  which  \i  iria  hdld  tha^ 

a  leafe  of  dutchy  land  was  not  avoidable  by  reafon  of  tbe nonage  of 

Edw.  6.  and  in  the  cafe  of  Wi'Iion  and  Berkley,  Plowd,  223.  in 

W||itch  a  remainder  to  the  king  and  the  Kcirs  male  of  YAi  body  was  • ' 

hdd  to  be  an  eftate  tail  wit^iin  the  ^tt^ededonis,  in  the  fame  manner 

as  if  cHe^iimiution  had  been  to  a  (ubjed,  and  not  to  be  a  fit  fimpio 

condicional:     Sec  further  7.  Mod.  78. 

ri6.  b.l  ;  (i)  Satonly<writ  takes  grant  of  the  fame  harony  iy  patent.  This  [Noteoa] 
deterntines  his  haroxy  by  ijffrit.  Otherwi/e  it  is,  if  the  har'ony  hy  njorh 
'twas  fu^endid^  It.  Co,  Lord  Delaware's  cafe.  Hal.  MSS.-*Buf 
the  doltririe  of  extinguiftiing  a  barony  by  writ  by  accept^knce  of  a 
batent-bardny  ieenw  queftioniblc;  for  it  fuppf>fes  a  right  to  fur* 
render  the  barony  by  writ.  See  in  Show.  Parfiam.  Caf.  1.  Lord 
rarbeck*5  cafe,  in  which  the  hoafe  of  fords  adjudged,  that  the  digi^c/ 
ifz  viicount  could  not  be  furrendered  by  a  fine. 

(3)  This  doflrine  is  certainly  trtic  with  rcfpeft  to  baronies  by    [Note  91.J 

Svrit\  becaufe>  as  Lord. Coke  obferves,  tbe  blood  of  the  peribn  f|im- 
ondd  IS  not  ennobled,  till'  He  takes  his  feat  in  parHaitieA't.  '  But  the  .  '  - 
Cfffe  of  nobflky  h^  letters  patent  is  different,  for  bv  tttem  the  crea* 
tion  is  perfed,  and  ihe  bbod  is  ennobled  without  fitting ;  and  there- 
l6tt,  in  lord  Batlbary's  cafe,  the  court  of  king's  bench  held  that  a: 
feerage  claimed  under  letters  patent  is  not  triable  by  the  record  of 
t^rRament',  but  iif)u(l  bequefltoned  by  pleading  nmconceffit^  $ec^ 
W  K&g  and-Kilollys,-! .  L;  Raym.  10.     ■    • 

(4)  Nota»  as  toprecidenee  of  foreign  duies,  earls,  IS c  it  differs  n^tp    [Note  oa.1 
^        •■          ihough  they  ha^e  not 'uoice  in  parliamefft.     But'^a  Scotch  or  irif>  earl    f-        -J 

Jfitmmonedh  parliament  here  is  as  an  Englifi  earU  as  the  earl  ofAngui^ 
iee  the^^^  of  the  dutches  of  Snjolk.  H  J.  MSS.— See  forther  as  to 
fiWedency  in  general,  4.  Inlt.  361.  and  Pfynn  on  4.  Iwik,  3^3*- 
iind  as  to  the  precedency  of  Irifh  peers,  fee  a  trad  by  the  late  earl 
AfEgmont.         '  *  • 

,  H)  Bat  in  fome  books  it.is  faid,  that  if  a  woman  noble  by  birth    [Note  93.] 
tnari-ies  one  of  inferior  nobility,  Ihe  IhaH  lie  ftyled  by  the  dignity  of 
hct  fecond  hofband*    Dutchefs  of  Sutfolk's  cafe^  O^^.  Sa.    Ste 
$.  C.  0.  Bendl.  37*  ... 

"     (7)  It  has  i>een  foppof^d  that  a  man  may  be  noble  during  the    [Note  ^4.] 
fife  of  another.    52,  H.  6^  29.  by  Danby. 

(SJ  jfs  to  the  degree  of  haronet,  it  is  parcel  of  the  name;  and  there^    Tf^Qi^  ge^'f 
fore^tapia^  agninftl.  S.  or  /.  ^.  knight,  'where  he  is  haronet,  cannot  take     ^  ■     * 

t.$.  Baronet.     Noy,  n,  3^2.  Sir  Richard Lucye's  cafe.^  Tr.  lO.Gais 


%  ILCro^n.  6.     Sir  He/try  Ferrer's  caft.     the  king  cann»t' create 


Ifibf  I*      Cap.  t«  Of  Fee  fimple.  Sed.  ia« 


m  Sgmif  iMiiik  #  m^  hitmmm  hartm  And  kamuH*  9.  ya£.  1 2.  C«« 
»  5I.    nil*  MSS.«*»See  Npy.  87.  Cro.  Cha.  371*  «nd  is.,  Co.  8i, 

[Note  ^]|        (1)  As  to  the  form  of  a  cntnt  or  declmrmitt^  and  a!!  other  parti«    rx7,  ^«7 
coUrs  conoeraing  ic^  fee  C<Viu  Dig^  PluuUr  C.    The  whole  of  lor4    ^   '        *4 

'  chief  baron  QovKfnai  work  is  ecjoally  remarkable  fbr  its  great  v:^ 
riety  of  matter,  its  compendioas  and  accarate  expreflion,  and  tho 
excellence  of  its  methodical  di%ibyatioa;  Iwitth^  li^(!&  |V(A/rr  feema 

'  fo  have  been  the  author's,  £iv<Mvit;^  oi\e,  and  xis^\  VK  wtjch  k%  prin-i 
Cipally  exerted  himfelf. 

[Note  ^7.}  (»)  See  fiirther  on  the  antiquky  and  dignity  of  fetjee/iAiat  law* 
Blaickil.  CoBU  $th  ed.  v*  i.  p»  24^  and  v.  3.  p.  26.  a^id  the  bocSct 
there  cited*  particabrly  Fortefc.  De  Laud,  ht^,  Ang.  c  50^ 
3pelm.  Gloff.  335.  Pref.tp  ^c.  Qo.,2^  Inft^ai^  Dilgd..  Origi^ 
J  arid,  and  a  tra^  by  the  late  mr.  ferjeant  Wynn>  which  was  print* 
fd  in  176$.  To-  thefe  add  Waterh..  Comment.,  on  Forteft.  136, 
137.  and  547.  to  c43,.  where  the  author  is  fo  full  and  explanatory 
on  the  fame  fubjeas  th^t  what  he  t^s  Q>lk^ed.]pay  very  well  M^ 
deemed  a  treatife  upon  it.  Mr.  Wi^crhojafe,,  though  a  verv  prolix  a% 
well  at  extravagant  writer^  one  who»  too,  fteo^ently  exhaofts  himfelG 
and  difgttfts  his  readers,  by  tedioq^  ufelefs^  and.  ill-tiin.ed  digref* 
fions,  appears  to  have  been  a  man  of  confiscable  leaji^ng;  an4 
his  coUedionsy  relative  to  the  antiquities  of  our  Uw^  may  (ometime^ 
be  reibrted  to  with  ^reat  advantage*  and  may  veiy  mtich  &ciliute 
tiv  l^^^lim  of  ipore  jttdicioas  and  aUe  enquirers^ 

PNote  o8.1        (3)  ^^  tbf  di^/firfity  hefween  C9unt  mud  fUa  in  /ome  ttifes.     Iff 

^  ^  **    diiiftrrtnt  tbf  ffmt^ijf  flfoU  f§inU,  that  hi  ka/id  wiihotti  Jhe-wtwi 

fii/im  wjiifin  in  dimefu*     z\.  U,^.  26.     Sp  in  Ftirmedim^ quod  I.  S. 

dedit.    3.  £.3.  35.    5^.  £.  3.  ^6.    3.  £.  },  59.     15  £.  4.  17.  i^af 

it  cmnitmg  difcmu  in  nvrit  rf  (^Qf»  k^  ^ght  to  flead'  fnfint  mnd  i\ 

fk^ftig  agi/t  in  taik  he  ought  /•  ^dge  Jei/tn  in  dtnufne,     18.  H^ 

'    4  94«     15*  B.  4.  17.    HaL  M§S,    $ee  further  on  pleading  feifio 

in  AcQiefi^e^  poft.  17.  b. 

fN0«e99.1      .(*)  Aa4  yet  in  34.  H.6.  34.  one  plwU»  *2tf  tbc  king  wu    f,^^  K  1 
^         ^    "^    (bifed  in  his  tanefne  as  of  feeof  anadvowfon;t\  gy^fs.— See  alfd    ^   /        4 

a6.  E.  3.  ^^  bk  where  in  a  writ  of  right  of  advp.wi9»  \^  an  abbot 

againfl  the  pouati^  of  Ormond»  the  plaintiif  coun^,  tl^(  pne  R. 

fr.4s  fe^if^d  in  his  devefne  ^  of  fee  and  right,  and  It  wa$  h^4  good. 

If  a  chiirch  be  impropriate,  the  impropriator  may  plea^  (ev^  VA 

h^4emefneasof  fee.     fHowd.  503. 

'*•  •*  j6rri'<0' i»W-i  [the  churehi^jwor^h  by  the  year].  8.^.  2^ 

in  t/a/ug,  II,  Hal.  MSS.  The  words  between  the  b;-ackets  are 
added  fi^om  f  itzh.  Abr.  As  to  an  advowfon^s  being  aflets  and 
valoaUeA  fpe  poft.  37^^.  b.  and  ^hc  no.te  ^ere  givei\  on  the  fubje^ 

f  Note  IQI1.I        {0  OJlcede  balliva  par<;i  vel  hundredi  not  dtrnfiu^yet  the  efpleet 
^*  Mibtkid^    7.  E.  3.  6.3»    8.  IT.  3.  55.     Cvxufynot  dement.     17. 

A.  ^v  N^ftri^iit  12.  Tithts whither dmij/ko,Dj.  85.  One grant^ 
m  rmt  cpqrgi,  fhf  grant tf  hrings  annuity,  and  d^dares  efa  grant  vir- 
Vm  cu|j|#  fttit  feifi|;us  in  domiinico  fuo  ut  de  fepdo.  B^fime  this  4t 
^901  <»  k^t!^i^  4^  4  rent  fhar^e,  j.f .  6.     Dj.  65.  '  But  rJea 

contfj^ 


[it.  a.] 


Srontra  anJ  the  ^kmdiMg 'i99d  imfmhftama*  Af.  43,  44*  Elix.  B,  Jt» 
Ctfi  tf -bean  of  RKhefltr.  Nty  n.  l&t.  M.  il«  Cat.  B.  R.  Cr§» 
jv.  24.  SprtMt  amd  HUkesi  %  Bu^.  148.  Hal.  MSS.  Tlie  Dean 
of  RochefteHs  cafe  is  in  Noy  37.  2.  And.  io6.  U  Ow,  73^^^A 
man  entitled  to  a  r^ad  pleads  feiiin  of  it  in  iimmwlffii$  ut  d$fiHk  a 
imjun.  3.  H.  6.  7.  In  iMtftw  bmieMh  efplees  aUcdgedf  and  y^c 
^  coant  for  the  villein  only  d$  fnd»  Hjmi*  39.  H.  6.  32.— -Wheite 
a  nvtrfan  depend*  on  an  eilate  for  years,  t£ere  pleading  either 
feifin  in  demefiie  as  of  fee,  or  feifin  as  of  fee,  will  be  good;  but  if 
\he  revfcriiOn  be  on  an  eftate  of  freehold,  okily  feifin  in  d^m^ne  ' 

tan  be  pleaded.  Plowd.  191.8.  See  accord.  Dy.  101.  in  Cul- 
pepper's cafe.  It  is  faid,  that  a  reverfion  or  remainder  belonging  to 
the  king's  tenant  in  capiti  formerly  entided  the  kbg  to  wardflupk 
Hhough  thfe  ftatttte  17.  £.  2.  dtfrtvwMiintA  ngisf  cap.  I.  I^^taks  of  '      '» 

lands  of  which  the  tenant  dies  ieifedm  d^miwUo  fii9  mt  \k/md$\, 
Stanf.  Prerog.*^.  a.  Plowd.  11.  See  farther  as  to  pleading  feifia 
in  demefoe,  ante  17.  a.  n.  3.  Stanf.  Prserog.  8«  Sk  14.  ftv  Doe« 
^n.  Plac  48^.  &  Com.  Dig.  Pkader  £.35. 

(5)  Bat  n<>te  that  this  diverfity  doth  net  hold  in  the  cafetif  «    {H^  koa.] 
Y6dory;  for  in  Holland's  cafe,  4.  Co.  75.  the  pleading  was  Wai^ 
dietaUm  rtS^i^,  whereas  ic  fhouldhave  been  mdr^Bvriam  mediii0iig 
mad  yet  it  was  taken  by  the  "court  to  be  the  fame  in  elFe^ 

\H)  Accordingly  in  Smith's  cafe,  10  Co.  135.  b^  at  was  agreed,  [N^ote  103.] ' 
that  /fnare  impedii  fr^tfimmn  ad  mediaaiim  iceUfim^  fhall  only  <te 
when  th^re  are  two  feveral  patrons  and  two  feveral  incumbents  of 
'diftind  parts  of  the  faraexhurch ;  but  in  that  cafe  the  court  implied 
-as  much,  becaufe  the  count  alledged  a  feiAn  dt  odn/pcatiMe  mtdinoHK 
f  n  Windfor's  cafe,  Cro.  filiz.  685.  where  the  count  was  of  the  ad^ 
^^mufm  cft^WQpmrts^  the  court  held  the  declaration  to  beibadt  Mt 
tiien  it  was,  becaufe  l>y  other  parts  of  thV  deciaratioh  it  appear^ 
that  the  church  was  entire,  and  that  there  was  but  one  incumbent, 
and  confequently  that  the  plainti^s  tide  was  to  two  farts  cf  the 
advowfim,  and  not  to  an  advowfin  of  fwo  farts* 

(4)  See  ace.  Cro.  Eliz.  519.    Hob.  323.  and  W.  Jo.  6. — Tbt    [Note  )^] 
kingfiaU  htifaid  f  be  in^  in  feint  ef  re^uerter^  ana  Jhali  anjoid  leajes 
'h  tenant  in  taiL    Pk-wd.  552.  TV.  2«  Car /Ret.  730.  and  adjudged 
H,  3.  Car,  Hutt,  n,  and  Creek  /v.  4.^  Themas  Heirs  cafe.     A,  tenant 

^er  Ufef  renudnder  te  B.  bis  fen  and  heir  affatent  in  tail,  remainder  te 
J.s  right  heirs.  A.  grants  rent  charge  te  C.  and  his  heirs.  A*  and 
B,  knrffine  tethe  ufeof  A.  and  his  heirs^  A.  infeoffs  D.  and  dies  bav* 
ing  iffni  B. ;  and  ruled,  that  D.  JhaU  held  charged,  fer  by  the  fine  b^ 

^mu>  a  fee  co/j/elidated  in  him ;  which  quaere,  for  M.  10.  Jac.  B.  R, 
Bulfir.  e.  35.  in  Erring  ten*  s  cafe.     A*  and  B.  his  wife  tenants  in  tail 

.^ecialt  remainder  te  the  right  heirs  ef  A.  have  ij/ue  a  fen  -and,  4  ' 
dauber  \  the  fen  by  indenture  makes  leafe  for  40  years  to  -eedmetiee 
afkrthe  mother^ s  death,  the  father  being  dead;  the  fen  dies  *witheui 
ifie;  the  daughter  le*vies  a  fine  to  L  S.  the  mother  dies;  and althoufh 
this  leefe  is  fartly  derived  out  efthefeefimfle,  and  by  thefine  J.  S.  had 
a  cenjelidated  fee,  yet,  becaufr  the  daughter  was  net  ^Oifik  to  the  leegfi^ 
ecnfequently  the  cenufee  fiall  not  be  liable  te  the  kvfe-fe  long  as  tbetiiU 
continues.     Fid.  M.  6.  Jac»  B.  R,  n.  22.  ikdham*s  ea/^     Tenam 

'  'in  tail,  remainder  to  the  king,  is  attainud  of  HrH^.  The  king  fitftlA 
net  be  in,  in  feint  ^remait^p  but  as  long  «i  the  tailtmtHanetfi^U^ 
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.««  AiM^r  /iJMii^  f«  /«i7*  Md  Juhjca  to  bis  charges  ^  mtd  fo  it  differs  frvm 
Watfit^tanCs  ca/t%  'when  the  king  had  the  rfverfion,  Paradin^s 
jeafi^  HaL  MSS.—Sep  fir  Thomas  Holt's  cafe  in  Hutt,  96.  an4 
..CtQ-  Cha,  103.  and  ErringtonV  cafe  in  z.  Bulftr.  4  a.  As  to 
Nedham'i  cafe  and  Paradine's  caie»  I  take  them  to  ht  the  fame^ 
jind  the  reader  will  find  it  reported  by  the  name  of  Poole  and 
Nedham,Yelv.  149- 

(Note  105.]       (i)  In  Plowd.  n.  Sounders  ar^KAi/d  fays,  that  one  mav  have    \\%m  b«j 
land  bypurchafe  three  ways,  bv  bargain  or  gift  for  moncy^  by  gift 
without  any  recotopence*  and  by  way  of  remainder. 

■ 

(Note  106.]  (2)  The  ahhet  of  Fouuteuns  ef  the  vrder  of  Cifiereians  before  tht 
touncil  of  Lateram  maAes  a  feoffment,  and  the  land  e/cheats  to  him  afier 
the  council  of  Lateratu  ft  feewu,  that  he  fitdl  not  he  charged  <with 
tithes,  becaujf  it  is  not  a  furchafe*  Quaere.  M.  7.  Jac,  B.  R.  DicJ^tu 
and  kFalier.  Ha).  MSS..  It  was  decreed  by  the  general  council  qf 
Lateran  in  kic,  th.t  the  privilege  of  exemption  from  tythes,  en- 
joyed by  the  Cidercians  and  other  religious  orderS)  (honld  not  ex- 
.  tend  to  lands  pwrchaftd afitr  that  council.  Ne  occafUne  fri'uilegiomm 
Jmrun^  $ccUJia  sdterius  fr^grawentur,  decemimuSf  ut  de  aJicnis  terris  </ 
amodo  acqoirendis^  i5c,  aedmas  per/bl'vant,  ^c.  Gibf.  Cod.  lil  e4« 
t»  V.  p.  700,  701.  This  explains  the  cafe  cited  by  lord  Hale«— >An  / 
tfcheat  in  appearance  participatesof  thenafture  both  of  a/ftrri&i^  » 

and  X  decent ;  of  the  former,  becanfe  Tome  adl  by  the  lord  is  r<qaifii|e 
to  perfed  his  title,  and  the  a^lital  poiTefiion  of  the  laud  cannot  be 
.  gained  till  he  enters  or  brings  hb  writ  of  efcheat;  of  the  Jotter,  be- 
caufe  it  follows  the  nature  of  the  feignory,  and  is  inheritable  by  the 
fame  perfons.     Byjxftri^tlj  fpeaking  an  efcheat  is  a  title  neicheV  fa[y 
pnrchafe  nor  defcent.    It  (hould  be  confidered,  that  though  the 
lord  muA  do  fome  a£l  to^put  himfelf  into  the  a^al foffejpon',  y$i 
his  title  to  take  pencfUon  commences  immediately  on  the  want  af«a 
tenant^  and  this  title  is  ve^ed  in  him  without  waiting  for  his  own 
deed  or  agreement>.and  as  niuch  hy  mert  a^  of  law  as  the  title  ^f 
an  heir  is  in  the  cafe  of  a  defcent;  and  therefore  both  titles  are 
^qually  excluded  from  being  purchafes.    On  thet>ther  han^T,  efcheat 
IS  not  a  title  by  defcent;  for  the  lord  takes  in  his  capacity  of  /«^ 
of  the  feignory  of  which  the  land  efcheated  w^s  holden,  and  hot  as 
betr  or  by  right  of  blood.     Nor  is  it  any  objedlion  to  this  way  'pf 
Confide  ing  the  title  by  efcheat,  that  the  land  efcheated  will  be  inhe- 
ntable  in  the  lord  as  land  by  purchafe,  where  h^  has  ^he  iHgnoty  by 
detcent;  for  the  reafon  of  this  is,  not  that  the  efeheat  is  eithei'^a 
.  purchase  or  defcent,  but  he  caufe  the  efcheat  follows  the  i^igxK>ryj 
frpm  \yhicj)  the  right  to  it  is  derived,  as  an  acceiTary  to  its  prin- 
cipal*    According  to  this  view  of  the  fuhjedl,  inltead  ofjdiftribatitig 
.  aij  th'  feveral  titles  to  land  under  funbajc  2s\^(iefient^  it  would  be 
more  ^^ccurate  io  fay,  that  the  title  to  land  is  eitner  by  purchq/i, 
.  to  which  tie  a^  6t  agreement  of  the  party  i^  eiTential,  or  by  tneri 
.  A£t  cfla*w,  and  under  the  latter  to  confider  firH  defcent,  and  thed 
'  efcheat,  and  fuch  other  titles  not  being  by  defcent,  as  yet  like  them 
,.,#ccrucl>/  mere  adl  of  law,    See  on  this  fubjedl  Blackll,  Comsieau 
\  cd   c.  V.  2.  p  241.  and  2Ql.^ 

[NotA  107.^       (5)  See  ace.  li.  Co.  ioi«  wliere  jt  Is  ^d  thaf  aftarwai^s  clie* 
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iiiir  of  thf  jttvfimr  i&  honmr  of  wfaosn  the  toinb  is  eieded^  (kali 
^ve  tka  a^oQ. 

(6)  Hek-Ipooit  by  ciiftom.cafiQpt  hq  alienated  hfJev^fi.    Se;  [Note  io8.] 
(^  185.  b.  and  t.  Vera,  273. 

(7)  However,  perfopal  properly  inay  be  deyifed  or  limiud  in  (Note  109.J 
ftnd  fettlement  to  one  for  life,  with  remainder  tq  Tons  s^d  daughf 

ters  in  tail*  fo-^  to  be  tianfrpiflible  like  heir-looms;  but  the  gbod^  * 

will  be  the  abiblute  property  of  the  £r(l  tenant  in  tail,  and  be  cdn<» 

fermable  to  all  the  other  rules  concomi^g  execotorjr  devifes,  ^nd  ' 

cannot  render  the  property  unalienable  longer  than  lives  in  beings 

end  21  years  after.     For  cafes  of  beir-lopms  by  devife  and  (ettle* 

laent,  fee  Gower  and  Grofvenor»  Barnard.  Ch.  Rep.  54.    Wytl^ 

and  Blackman,  i.  Vef.  196.    Duke  of  Bridgewater  jand  Kgerto% 

».  VeH  121.    Boon  and  Comforth*  2  Veil  277.  and  Traflbrd  and 

Tniffbrd,  3.  Atk.  547.«-See  further  on  the  uibjedl  of  hf^ir-looms^ 

BlackiL  Com.  5th  ed.  v.  2.  p.  427.  and  Vin.  Abr.  Heir-Uom^ 

< 

flO.  !•!        ^^)  Where  the  gift  was  ipeciad  to  one  of  the  heirs  of  hb.or  her  T^ote  itoj 
I  "•  *•  J    body  by  a  particular  perfon,  the  coorfe  of  defcent  was  in  /onu  de»' 
gree  changed  by  the  having  iflbe;,  for  after  ifTue  had,  by  conitru^lion 
•f  law  the  land  became  defcendible  to  all  the  heirs  of  the  donee'i 
body,  whether  they  were  the  donee's  ii&ie  by  the  perfon  named  in 
the  gift,  or  by  ^y  other  perfon»  and  alfp  liable  to  the  curtefy  Qt 
dower  of  a  Jecomd  hufband  or  wife.     See  ace.  Pain's  ca(e»  8  Co» ' 
35*  b.  and  Berkley's  cafe»  Plowd.  247.  and  the.  next  note.    Lord 
Coke  infers*  tbat  this  was  the  common  law  from  that  part  of  th^ 
4atate  ih  dm^,  or  of  Weilminiler  the  fecond,  which  eoadls,.  that/m*  i 

iiemetfrrth  neither  the  Jecwtui  hulhand  nor  the  i/Tue  of  a  fecond  map- 
jjage  Qiall  have  any  thing  in  the  cafe  of  fuch  a  conditiunal  gift; 
Nee  babeat  de  eg^ttro  fec^ndus  'vir  btgufmpdi  mulifris  aiitfuid  iateueT 
nunufic  daio  pef  cttiditUmm  poft  morttm  uxoris  fn^t  per  U^em  MngU^^ 
nee  exiiui  de  Jecundo  viro  et  nudiert  fucceffioi^m  h^tredttariart^*  That 
^  common  law  th» having  of  ilTue  thus  enlarged  the  courfe  of  de^ 
fcent,  where  the  gift  was  of  an  exfrefs  conditional  fee  to  a  man  and 
woman.  «nd  the  ^i^rs  of  their  two  bodi^s^^a}!  tl^  ^i^tl^pricies  agree;  ! 

but  it  is  faid,  that  the  ifTue'  of  a  fecond  marriage  could,  not  inherit  ! 

where  the  gift  was  in  frank-marriaget  which  was  an  implied  condi* 
tional  fee  to  the  donees  and  the  iiTue between  them ;  and  yet  at  the 
f^^me  time  we  are  told,  that  in  this  latter  cafe  the  Jicond  hufband 
might  have  curtefy.  See  ps.  Infl.  336.  It  will  be  di^cult  to  give 
a  re^foib  why;a  gift  fo  haiband  aud  wife  and  the  ifilie  betw.een 
them  (hould  be  fo  didinguithed  from  a  gift  in  ffank-marriage,  or 
why  the  hulbaod  (hould  have  curtefy,  where  the  iifue  by  him  c<)uld  . 
^t  inherit.  See  the  next  note,  where  Lord  Hale  feems  to  doubt  this 
4o6bine. 

•  ^ 

(3)  V^fi  ^  ^*  bi^and.4ind  <wife  and  the  heirs  of  their  b$dii$,  tb$  [Kote  III,] 
^ue  by  tie  Jecqnd  marriags  inherits.  8.  Rep.  Paine*s  cafe.  It  feems^ 
that  a  gift  in  frank'marriage  goes  to  the  heirs  iefwe^n  th(  donees  fmly.i 
but  a  gift  to  hufband  and  'wife^  and  to  the  heirs  of  thfir  bodies ^  goet 
to  the.heir  of  the  body  of  the  furm^vor  for  'want  of  iffite  bet-vseen  them. 
Vid.  tamen  Plowd,  Comment.  251.  Hal.  MSS.-reLord  Hale  m  oft  be 
here  underftood  to  fpeak  of  glits  at  commoi\law.-^See  thepreced* 
anenote.  .  .  ' 
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(Note  lit.]  (4)  In  I.  Ro.  Abr.  841.  it »  faid,  that  if  knd  had  been  ftVM 
U>  ooe  and  Ids  heirs  mmlu  of  his  body*  and  a^erwiirdr  hfc  had  U!(ie^  , 
bale  abd  z/imak,  atxd  afterwards  the  male  died,  xhe/emak  ihould 
liaVe  iilherited  the  latod.  18.  E.  ^.  j^6.  18.  Aff;  58.  are  cited  as 
authorities  to  prove  this  to  have  been  the  common  bw  i^refped  td 
Iftei  conditional.  But  lord  Coke's  dodrine  here  is  c0Ura»  and  fer* 
Jeant  Rolle  refers  to  it  as  being  fe;  and  in  tt^j^  t&  eftatiss  in  tail 
Biale  it  has  been  long  fettled,  that  a  female  cannot  inherit  by  con* 
Veyin^  her  decent  through  a  male*    Sbe  poft;  25.  a.  and  b; 

.Moke  1 13.1  (5)  ^^  an9th(sl  bobk  Ibhl  Coke  fljrs,  that  t/hmtidm  fk  Hejitfide^ 
by  not  at  commomUew,  See  2.  Inft.  i\.  Bat  this,  feeming  contraw 
didion  may  perhaf^s  be  reconciled,  by  obferving,  that  in  thc^  latter 
bool^  lord  Coke  Is  laoinmepUng  oh  that  part  of  the  ftatnte  ^e  Sniii 
which  gives  a  f^rmedw  in  defnt^er  notwithftandiiig  altenation  bf 
the  donees^  where  the  gift  was  to  hniband  and  wife,  and  to  the  i£ud 
between  them,  or  in  frank -marriage.  In  fnch  a  cafe  the  aUenatios^ 
by  the  donees  certainly  bound  the  ilTue  at  common  law,  aiid  con4 
fequently  before  the  Hatute  they  could  not  have  a  formedw  in  4ii-i 
,  JceniMr.    Bat  in  the  cafe  here  put  by  lord  Coke  the  Wife  mr^  ^a^ 

the  dodee^  and  her  alienatioil  was  merely  by  ttatli  which  during 
covertUrb  was  infufficienl  t6  bxhd  either  her  or  her  iffue.  Howeven, 
it  is  proper  tOiraentit)n,  that  accbrding  to  f6me  abthoHties  the  writ 
>  of  nattd^nnceft^  Was  the  propt^  H!mddy  for  the  ilTue  at  common 
^w,  and  that  the  onljr  eafe,  in  which  the  iilhe  could  have  %fmnidm 
m  defctnjkr  before  the  ftatnte,  was,  where  by  reaibn  of  fome  fpecial 
circnmlbmces  he  could  not  have  an  aifife  of  mortd*anc9jhr*  To 
illiiflrate  this  the  following  tafe  has  been  given;  A  man  hath  ifiue 
n  foQ  by  one  wife,  (he  dies,  and  he  marries  againj  and  land  is  givett 
to  him  and  his  fecond  wife  and  th(  heifs  of  th^ir  bodies,  and  they 
have  a  fo^,  attd  afterwards  they  both  di^,  And  then  a  ftranger  abates. 
Here  it  is  faid,  th^t  the  fon  by  the  fec0nd  wife  could  not  have 
Mortd* anchor f  becaufe  one  point  of  that  writ  is'tc  enquire  who  is 
fciext  heir  to  the  father,  and  the  Ton  by  the  firft  wife  is  the  heir  to 
the  father;  and  therefore,  xhsX  formed  in  defandtr  lay  at  common 
law  for  this  fpecial  cafe,  becaufe  otherwife  the  fon  by  the  fecond 
Wife  would  have  be^n  wiUiout  remedy  for  the  iieelK^  Set 
Plowd.  23^ 

f ilbte  \iL\       ( 0  But  lord  Coke  in  another  book  fays,  that  though  fa^h  alie*    [ I O.  b  ^ 

nation  bound  the  ifTue,  yet  it  did  not  bar  the  king's  po&bility  of  re*    ^  "^ 

verter,  as  it  would  that  of  common  perfons,    See  the  earl  of  Corn* 
Wall's  cafe  cited  poft,  370;  b.  a*}  in  Holt's  cafe,  9;  Co,  152.  b. 

£N8te  i  isO  0)  But  in  Godboft'^  repbrl  of  ]F4rinkliii  ahd  Gocmeh  it  is  fidd 
to  have  been  refolvfd,  that  tenant  in  tail  might  ftand  feifed  to  att 
ufe  expreifed,  but  that  an.ufe  could  not  be  averred.  Lord  Bacon 
alfo  g;ves  it  as  his  Qpinbij,  that  ^n  eltate  tail  may  be  to  ufes  finc9 
the  (btdte  jR>r  executing  Uies,  and  controverts  the  reafohs  for  doubt- 
ing it  before.  Bac-  Law  Tralfts,  8vo  ed.  347.  See  a  great  numhet 
tf  authorities  on  this  fi^bjeft  in  Vin.  Abr.  vfr  C. 


[Noteue.] 


(j)  8efe  in  W.  Jo.  96.  ahd  Cbllins'i  Cfeiibs  of  BaK  iSJ.  an  *ca  ["20   a»1 
tbiiht  bf  the  original  grant  and  intail  of  the  office  of  ecari  marjhnit,   ^       '      J 
by  Crew  chief  jirace  in  his  argument  of  the  cafe  about  the  office  of 
gnat  (h^uuherlmin  of  England.    In  this  laft  cafe  the  right  to  the 

great 
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^mt  chimbetbln*!  btbce  w«s  contefled  between  mn  hektmmU  chim* 
€ig  utad^r  an  intsul  9.  Kliz;  by  on^  of  the  V$rt  fkmiiy,  who  was  then 
4eiled  of  the  office  in  fee*  and  the  hrir^gentral  ckimiag  nnder  the 
itmitations  of  the  originsJ  grant  from  the  crown.  Crew  chief  JttC> 
tice  fpoke  in  the  home  of  lords  for  the  heir  mmki  but  a  majority  of 
'^heother  judges,  aanongft  whom  was  Poderidge*  gave  their  opinion 
-for  the  imr'-geairsif  upon  the  principle*  that  this  high'office*  like  a 
title  of  hononr,  was  inherent  in  the  Uood  of  the  fitft  grantee»  and 
incapable  of  aUemuion. 

• 

(2)  But  if  ihfll4tll  ie  iarnJt  ^  ^toiUuini  w^intk,  dnhm    [Note  i| 7.1 
^wiUbefirtbiCbartirs.    Hal.  MSS.^See  9.  £^  ^  5a.  b. 


(J)  Tbtn  art  tmm^  titkt  $/  diputy  wififoxt  ^  pkci.  HaK  fVJote  118  1 
MSS.— In  the  King  and  Knollyi,  i.  L.  Raym.  13.  lord  chief  juftice   ^  '' 

Hoh  £iys,  that  naminj^  a  place  is  not  eflential  to  the  creation  of  a 
d^nitT,  and  mentions  the  earldom  of  ^t^iprf  as  an  indance.  But 
it  has  oeen  held,  that  if  the  king  grants  a  dignity  to  one  and  the 
heirs  male  of  his  bodjr^  without  naming  any  place,  the  grantee  fluH 
have  a  fee  conditionah  and  not  An  efme  taib  as  hte  would  have  if  a 
place  had  been  mentioned.  S^  ft.  Co.  Si.  where  this  was  ad- 
judged in  the  cafe  of  a  baronets  However*  though  dignities  and 
titles  of  hont>nr  having  relation  to  fome  place  are  intailable  by  the 
^rown  as  tenements  wMin  the  ftatnte  de  dn^,  yet  neither  the  do- 
•siee  nor  his  ifiiie  can  bar  the  intaiU  by  fine,  recbveiy,  or  any  other 
means*  as  mav  be  done  in  the  cafe  of  dther  intailable  things.  See 
lord  Purbeck^s  cafe.  Show.  Pari.  Caf.  1.  and  Goliins's  Claims  of 
Bar.  293.  in  vi^iich  it  was  adjudged,  that  the  fnrrender  of  a  dig«. 
Iiit^  to  the  crown  by  fine  was  void«->->Note,  that  in  lord  Purbeck't 
vaw  his  counfel  difttneniiked  between  ancient  honours,  as  being  feo- 
dary  and  officiary  mi  having  relation  to  a  place,  from  modent  dig- 
nities, as  being  merely  titular  and  perfonal,  notwithftanding  the  for- 
mality of  naming  a  place  in  the  creation ;  and  from  thence  infeiv 
that  we  latter  ait  not  within  the  statute  dt  dwitk 

(4)  S«tetiiet4iborthee^lolrStaifbrAailidBudctey.s.Ver.i7d.  s...^  . 
in  wUch  lord  chief  juftice  Hardwicke  held^  that  an  annuity  in  k%  i^^^  ^  '>i 
granted  b^  the  crown  out  of  the  4^  per  cent,  duties  .pavabk  fer  ex- 

))orts  and  imports  at  fiarbadoes,  was  merely  a  perfonal  inheritance* 
and  npt  intaifable  within  the  ibttute  de  domu  According  to  a  mana« 
Kcript  note  oifthe  fame  cafev  lot4  Hardwicke,  in  giving  his  opinion^ 
fiudi  that  an  annuitv  out  of  the  revenue  of  ^t^^^fia  or  ixtijk 
lavoncs  noaofe  of  the  realty  than  money.     . 

(5)  Twio^ingsftemefibftxritoiinintailw^^theftatnljley/^.  fMam  t  2vl 
ms.  One  req^fite  is,  that  the/«r^>^  hk  land  or  feme  other  thing  of  ^  '  ' 
a  rud  naitare .     The  other  requiiite  is,  that  the  efhH  in  it  be  an  inbe- 

ritsmcf.  Therefore  neither  efhites  fur  sAOtir  «vt  in  lands,  though 
UDited  to  the  grantee  and  his  heirs  during  the  Kit  t^afim  ^ar  ^u^ 
nor  itrmt  fiir  jM^4t  are  intailable  any  more  than  perfotimi  thatuhi 
bdcaufe  as  the  latter,  not  being  either  interefts  in  things  f«n/or  of 
inhiriumce,  want  Bofh  rcqntiitefe;  fo  the  two  former,  ti.ough  in- 
terefts  in  thingrr^A  y^  n^t  being  alfo  of  itdtrntanct^  are  deficient 
in  Mw  reqoifite.  How^l^i^  efhites  pur  autre  *ui€t  terms  for  yearr, 
smd  ^ffi^oai  cfaonels,  may  be  fefetd«d»  as  to  anfwer  the  puipofes  of 
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«i  imuHwVni  be  rendened  nDatjbnafaie  thaodt  for  ai  ]on^  a  time*  m  r20.  Zi  i 
if  they  were  intailable  in  the  ftridl  fenfe  of  the  word.  Ths3  eibateH  ^  *  *^ 
j»«r  4uar§'vie  may  be  devifed  or  limited  in  ftridbfcttkiaent  by  way  of 
•^immmUr  like  e^tes  of 'lAberitance ;  and  fuck  as  lia?c  iacerefts  ill 
^vhe  natore  oi  eftates  uil  may  bar  their  i^ae  and  all  remainders  OYiar 
fby  oJiiHdiidm  of  the  eRate  /np-  atant  vie,  as  tbofe,  win  are  ftri^ 
fpeaking  tenants  m  tail,  may  do  hy  fim  and  nevvtry ;  bat  then  cfale 
tiaving  4>f  t(Bie  is  not  an  cflbntial  preBminary  to  the  power  of  ali- 
enation in  the  cafe  of  an  eftate  fur  autre  <uie  limited  ta  one  ted  tie 
heirs  of  his  body,  as  it  is  in  the  cafe  of  a  conditional  fee,  from  which 
^ifae  mode  of  barring  by  aKenation  wis  etideocly  borrowed.  The 
manner  of  iettMng  terms  for  years  and  peifonal  chattels  is  diBfereiiK 
for  in  them  no  remainders  can  be  limited;  but  they  may  be  intailed 
hy  executwy  de^tfe  or  by  deed  ofirufi,  as  effeAoally  as  eftates  of  in- 
-Keriiance,  if  it  is  not  attempted  to  render  them  unalienable  beyont 
the  duration  of  lives  in  being  and  ai  years  after,  and  perhaps  in  the 
icaie  of  a  pofthumoos  child  a  few  months  more;  a  limitation  of  time, 
not  ar^itrwrify  prefcribed  by  oar  courts  of  ja(Uce,  but  wifely  and 
ireaibnably  adopted  in  analogy  to  the  cafe  of  fieeholds  of  inheri- 
aance,  wiuch  cannot  be  fo  limited  by  way  of  remainder  as  tt>  pcMft* 
^donea  compleat  bar  of  the  intail  by  fine  or  recovery  for  a  longer 
apace.  It  is  aHb  proper  to  obferve,  that,  in  the  cafe  of  terms  of 
years  and  perfonal  chattels,  the  v^^n^  of  an  intereft,  which  in  rea- 
•)ity  wcnld  be  an  eflate  tail,  bars  the  tfliie  and  all  the  fubTequentlimir 
-tationi,  asefiedaally  as  €ne  and  recovery  in  the  cafe  of  ellates  iii» 
-tailable  within  the  ftatnte  de  imns,  or  a  fmtple  alienation  in  the  cafe 
)of  conditional  ttt^  and  ellates  fur  autre 'vie  \  and  farther,  that  if  the 
•executory  limitations  of  perfonaky  are  on  contingencies  too  remote, 
the  whole  property  is  in  the  fipft- taker.  Upon  the  whole,  by  a  feriot 
■cf  decifions  within  the  lail  two  centuries,  and  after  many  ftruggles  in 
•refped  to  -perfonaity,  it  is  at  length  fettled,  chat  every  ^^ecies  <kf 
•property  is  xTtfohftance  equally  capable  of  being  fettled  in  the  way  of 
4ntail ;  ^and  though  the  modes  vary  according  to  the  nature  of  tike 
fubje^,  yet  they  tend  to  the  fame  point,  and  the  duration  of  the  iis 
tail  is  circumfcribed  almoft  as  nearly  within  the  iame  limits,  as  the 
diScnence  pf  property  will  allow.  As  to  the  iutatl  of  ^ftates  fur  am* 
'  ^  ter  we,  fee  2.  Vcrn.  184.  225.     5.  P.  Wms.  262.     I.  Atk.  524.  i. 

•Atk.  i;^.  ^76..  9.  Atk.  46i4.and  2.  Vef.  68i.  As  to  theinuilxyf 
terms  for  years  and  perfonal  .diattels,  fee  Manning's  eafe,  €.  Co. 
-a^.  Lampett*s  cafe,  i®.  Col  46.  b.  C^ild  and  Bailey,  W.  Jo.  15. 
Duke  of  Norfolk's  cafe,  3.  Cha.  Qaf.  i.  &  cafe  in  Carth^  267.  and 
^nean^.'P'.Wjns.  1^  See  alfo  Fearne's  Efiay  on  Coating.  Rem. 
and  Exec.  Dev.  ad  ed.  p.  12a.  to  tbe.end.  Mr.  Fearne's  work  is  &> ' 
very  inftruAive  on  the  dry  and  obfcure  fubjed  of  remainders  and 
executory  devifes,'  that  it  cannot  be  too  much  recommended  to  the 
.attention  of  the  diligent  iludenL-<i->NotjCe,  it  was  refolved  in  the  44», 
Eliz.  chat  the  (tatxixc  de  donis  doth  ncdt  extend  to  the  Ifle-  of  Man; 
becaufe  the  flatute  is  .general,  and  the  Ifle  of  Man  is  tiQX/fedai{f 
.named.  See  4.  InA.  ab^.  a.  And.  115.  and  a.  Vef.  550.  (ke  alfo 
ante  9.  a.  where  the  following  note  by  lord  Hale  in  r efpe£k  .to  the 
*cafe  of  the  Ida  ofMati,  there  mentioned  by  lord  Coke  to  have  bMi 
-adjudged  in  40.  Eliz.  ihould  have  been  introduced;  thoagh  as  it 
^partly  relates  to  the  fUtute  de  danis,  it  may  come  in  here  withoot 
.  any  impropriety.-— Nota,  fViiliam  eetrl  of  Sakfiuty  get  Manfnm  ^4 
^cats,  fud^gfwiied  k  tg  tVUlietm  ScrqQf*    Htii*  4.  <l0im€d  i(  fy  <ta- 


.  / 
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\zo.  b.] 


'fue/frim  htrntftkntii  ft  tomici  Morthumbnae,  MdoHBisattaijMr 
grouted  it  to  Sir  John  Stftnley  and  bis  tiirs\  and  in  this  eajfmhi^ 
I.  That  Man  is  not  parcel  of  England,  z,  9  hat  it  is  hound  hjj/fatntit 
Y  EngUmd  nubere  fpededly  9famed,  otbet^/e  y^pt,  Thirtfon  thtfiaiuttt 
'dc  do.ib,  of  yjes,  ofyjiU^  not  in  force  there',  etnd  it  defcends  tD  th§ 
idbeirs  ojTtrdin.lndo^  t^d  not  of  his  hr other  WilHam  earl  tff>ithf.  ' 
V^i.  M6S.-K-'As  to  the  inuil  ot  copyholtlst  feepoft.6o.  a» 

(2)  But  drvife  to  one  et  hsredibus  legitime  prpcfeSfctis  is  tail.  H.   [Nqtc  tai.J 
-43.  EL  C.  £.  rot.  1408.     ^ioqr  ca/e  jw.hut  comra  hy  m^  executed, 

7.  Rep.  41 .  h.*^Doi'tfitr^s  caje.  If  lands  he  limited  iy  deed  to  the  tfr'tf 
I.  S,  and'hxT-  dum  marculqrdm  monim  legitime  procreatorum*  re* 
^matader  ove^t  it  is  a  fee  jingle;  hut  ifithelaeredhxm  mafculorafn  t}i» 
fc,  vr  in  Eft^lr/a,  ^hc  Iieirt  of  him  iawfriHy  begcttfti,  rfpeeitilfy  tvh>e^ 
there  is  a  remaindei'  o^ert  if  i*  ^^i^'  7>  R^'P  4!-  BedeWs  a^e^  Dor* 
Slurbs  eetfe  U  ji,  EUz.  B.  R.  rot.  739.    Hal.  MSS. 

(3)  10.  1.  3.  19.  JiJjudged  accofdinsly.     Hal.KSS.    But  it  is  [Note  12^-] 
JielJ,  that,  whwTf  the  word*  were  in  pojlerum  procreandis^  fons  bom 

heftre  fhal)  bj  excluded  on  account  of  the  peculiar  force  of /«  poftt'- 
mm.    Adj.  M.  z'o.  Eiiz.  B.  R.     3.  Leon.-S7. 

fSI.a^]         (0  fneretheefiateinthe^remifesjhanhcorrej^^fythehzhfn     [Nole  li^J] 
dnm,  i^  there  happen  to  he  a  claufe  of  fwarrantj,  2,  E,  z.  Feoffments 
$4.  Dedi  Adams  dc  B.  unam  carucat.  cum  C.  fil'ra  mfea  In  liberum 
maritagium, habendum  Adams  et  hsrudibus  (ins faciend.'fbrinfetnirii 
ferviciu.ni;  and  warranty  to  Adam  et  baeredibas  fuis  inperpetonm. 

'Jifter  the  death  of  Adam  and  his  nuife,  their  iffue  ^mrg*  mortH'an- 

'ceAor;  and  ruled,  that  it  doth  not  Ji:,  hut  formedon,  hecadfe  taHe» 
10.  £.  3.  25.     6ciat  i  me  d^dHTe  Edmundo  et  Aliche  filismeaeet 

'hsredibaa  luis  in  Hberam  maritagium,  h^bertdtim  et  tenendum  die- 

tis  £.  et  \.  et  hsr.xlibus  fuis  in  liberum  maritagium.     Iftbegifihe    ^       ' 

-before  theftatute  dedonis^  it  is  only  frank-marriage  \  if  after  the  Jta^ 
tute,  it  is  fail  'with  fee  expedant,  rid.lQ.  ff.  6.  16—19.*'^.  6.  74. 
Gift  to  A.  and  if  be  dies  wthout  heir  ofhs  body  re'ierter  to  the  domr, 

^kismttaili  »ut  if  it  was  by  de^fe,  it  is  taiL^Hsi.  MSS. 

(2)  The  refolotion  in  8.  Co.  54.  b.  is,  that  here  the  words  heirs  t^otc  124.] 
tfthe  body  in  the  haiemfum  quali^  the  word  Mrt  in  the  premijesp 

iliid  therefore  that  there  fhal  be  an  eftate*  tail  witboQt  any  fee  e^pec- 
^aat. '  ^e  4cc.  Mo.  i6.  In  the-cafe  in  Cro.  ]2tm.'476.  and  2.  'Ro« 
'Rep.  19.  23.  fuch  words  were  ad  jddged  to  pafs  tail  and  fee  expectant. 
«9<it  the  caie  was  attended  with  circumftanCcs  particularly  fhewing  stn 
-intftieion  to  pa{s  both;  for  there  was  a  refer  ration  of  tenure  to  the 
-lofd  paramoirat,  which  could  not  be  if  only  an  eibte  tail  paflbd  tt> 
'fhe'ddnee  andihe  reverfi^n  had  remained  in  the  donor,  for  then  thfe 
tenure  muft  have  been  of  the  donor,  Alfo  there^as  a  warranty  to'this 
grantee  and  his  heirs.    Hoyrever,  the  court  intimated,  that  their  .  ^     , 

•  opinion  wdiild  have  been  the  Tame,  if  thefe  fpectal  circumllances 

•  mi  ftot  oc^t^rred.     See  further  as  to  the  operation  of  the  haheddutn 

•  aa  e^iplainingfknd  qualify isg  the /r/m^j,4>o(l.'T8 3.  and  the  note  on 
lord  Coke's  do.:Uine  againft  abridging  the  latter  by  the  former,  poll. 
;)99.  a«    See  aLb  Vin.  Abr.  Gr^s  1.  K,  L,  >1.  ^nd  N.  . 

(3)  hi  a  note  in  1.  P.  Wms.  $7.  lord  fceeper'WVi^ht  pntsthe  cafc  [Note  125.] 
'6f4fift  by  deed  X9  one  and  his^Mr/f-aDd^sfhe-^die  withoutfi^r, 

"     '  rcmaindef 
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ranainder  over,  ^h4  holds*  thit  the  Utter  words  reftrain  the  fermcx^ 
and  convert  the  fee  into  a  tail. 

» 

rNbCe  ll6.1         (4)  7'.  *.  3»  64-  L^uipveit  to  is/A^Mami^i/e,  andtbi  bnrs  0/ 

ilHMyofhufimd^aniifthebuJbMiand'w^ 
tvmn  them  Utwftdly  hkgotten^  nnutimJer  wer.  />  is  oitij  a  tailj/ng-. 
f'ml  in  th$^  hufband.  Z)y .  1 7  k  •  I>tvift  td  A.  and  the  heirs  male  of  hit 
body,  Mid  ifbidii  luitboHi  heirs  of  his  body,  nrnkindn  over,  it  is 
•ufy  tailmaUj"Y\A.  M.  9.  Jac.  inter  Wal/op  and  Derhy.  Dtvi/*  th 
A>  im/e$t  smd  afiirwmrds  By  th-:  fame  tuill  devife  of  tbo  fame  Itmd  t9 
B.  its  fee,  they  are  joint-tenants,  Vld.  1 3.  X. «.  hrief6;^^,  l^ntdftueSk 
fo  the  father  and  the  heirs  of  his  body,  remainder  to  his  fin  in  taih  h 
.jeems,  thefon  has  ele^on  to  claim  iy  defcent  or  purchafe,  (Itfeems  the 
is  void,  heeastfe  included  in  the.frft  efiafe»J    -Hal.  MS^. 


[li.l.] 


(Note  127.]  (7)  Dedi  et  coiicefli  Johanhi  White  in  Jiberuih  mariuglum  Jp- 
hanna:  filix  mese  habendum  dido  Johanni  cum  haetedibus  fois  in 
perpetttum  de  capitali  domino  feodi ;  and  voarranty  to  him  and  his 
heirs.  Ruled,  that  it  is  susthtr  tail  noi' frank- marriage,  hut  feefim* 
fie  only  in  the  hufband,  anikethtig  in  the  'wift^  M.  13.  emd  24.  EL 
C,  S.  fVehi  and  Porter.  Vid.  contra  32.  £.  i.  taile  25.  hut  45.  jj. 
3.  zo.  threes.  HaL  MSS.— See  ace.  the  fame  cafe  in  Ow.  a6.  and 
Godb.  18.    The  fame  cafe  is  ched  in  Mo.  643.  pi.  8fi9« 

(Note  128*1        (1)  \t^  E.  2.  Ssel  i.    ReverfioM  girantediy  t^wo  iis.frank-marri- 
age.    Vid.  4.  E.  3. 4.     26.  E.  3.  teal  27.    HaL  MSS. 

FNoCe  129.3  (*)  Eutfee  the  contrary  of  this  Tzkh.  4b.  Eliz.  C.  S.  lord  Ear- 
clone's  ca/e,  »,  1 1 .  and  all  the  iooks  here  cited  prove,  that  it  is  at 
leafi  an  eftate  tail,  although  na  tenure,  and  it  is  accordingly  adjudged ' 
17.  £.3. 65.  Vid.H.£^.ELE.R,  rot.  i  j^o»het*ween  lord  Barclay  sutd 
^  countefi  of  WarviicL  Hal.  MSS.— See  S.  C.  in  Mo.  643 .  Ci^. 
Eliz.  635.  and  1.  Ro.  Abr.  750.  but  the  point  of  Frank-marriage  is 
ficbt  reported  in  the  two  latter  books. 

[Note  1130.]        (3)   »?•  H-  4-     W*^  74-     S^*-^-  3-  «4»    ^ifl  infrankmarriage 
^  ialvo  fonnfeco  fervitio  good,  andibe  donee  JhaU  hold  in  chiwalfy.    HaL 

MSS.  X  ,  ^ 

[22.  av] 

[Note  131.]  (2)  Lor^  Coke  feems  to  lay  too  much  ^ok  on  Littietbn's  nfe  of 
tsota„  i^c,  and  other  words  of  a  like  kind,  in  the  edition  by  Lettoa 
and  Machlinia,  (ff r.  is  frequently  omitted,  and  item  is  very  often  put 
where  the  other  editions  have  nota,  and  vice  verfa.  This  ihews» 
how  very  oncertain  it  is,  whether  any  pecnliar  force  ought  to  be  at- 
tributed to  fuch  words.  Indeed  where  they  really  come  from  Lit* 
tleton  himfelf,  they  muft  ingeneral  be  too  flight  a  foundation  for  any 
oonfiderable  inference. 

{NMe  132.]        ( 3  )  The  iffue  in  tail  attainted  in  vitajMtrii  j  after  the  death  ^the 
father  the  donor  cannot  enter,  hut  the  ij/ue  if  pardoned  merf  enter,  and 
hold  as^^eciaioccupaatpfuhie^  to  the  eharges  at  the  father.  20.  J£  61  • 
-Mal/MSS. 

|l!v6te  133.3       <4)  In  the  cafe  of  tlichords  and  lady  Bergavenny,  2.  Vem.  125. 

the  court  held  a  limiution  to  lady  Bergavenny  and  fuch  heir  of  her 
\iifdy  as  Anould  ht  living  at  hex  death,  with  a  remainder  over>  to  be 
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an  eftate  tail.    Bot  fee  farther  on  this  fubjeft  ante  fol.  8.  b.  n.  4. 
where  feveral  aathorities  are  referred  to  in  order  to  enable  the  ftu*  ■ 
dent  to  find  in  what  cafe  heir  in  the  fingalar  number  ought  to  be 

[  22.  b.  1  {3)  Cafoi  Com.  Redftvd  M.  54, 35.  EKa.  Poph.  n.  8,  Feoffment  ^Not?  I3>J 
/0  tbi  lift  ^tbtfnjfirfor  4^0  years ^  remainder  to  B.  in  ttdl^  remainder 
it  the  right  heirs  of  the  feoffor*  ^ .  It  is  the  oi/i  r^erfiwy  and  thefioffor 
pu^  de^ife  it ;  fvr  thi  u/e  rehirneJ  to  the  feoffor  for  tu^t  ofcanpde^ 
X9im  to.  ref4un  it  in  th^feoffu  tiU  the  death  ^  the  feoffor.  Hal.  MSS^ 
TMiSee  the  earl  ^  fi^fdfor^s  cafe  in  Poph.  3.  Vid.  27.  i?.  3 . 8.  ^.  H. 
6.  20.  42,^^  2«  9.  £^.3.14.  10.^.3.48.  Lands  granted  by  A. 
hy  fin*  for  the  life  of  A*  remainder  to  A.*s  right  heirs.  It  is  a  re*verfioM 
in  A,  and  he  may  grant  it^  Hal.  MSS.  Uy.  237.  Fine  to  hmjhasuf,^ 
as  that  ivhich  he  and  his  'wife  have  of  his  gift,  -which  render  to  the 
(OH^^rfor  iiftf  remainder  to  the  right  heirs  of  the  hujbttnd.  It  is  a 
'void  re^noiikr,  and  the  'wife  fiirvi-vor  Jball  have  it  far  lifem- 
Hal,  MSS,  ■     • 

^  > 

(4)  fFhert  heir  Jhall  he  purchajor'  Vid.  foU  9.  h^  \  \.  R^  6,  13,  [Note  135.) 
Devifi  to  B.for  Ufe^  remainder  to  C.  in  tajiln  remainder  to  tht  next 
heir  of  the  devijor  and  the  heirs  of  his  body,  it  is  a  pur  chafe  in  the  heiry 
Qoaere  there  if  it  had  been  hcin^' Archer's  cafity  i.  Rep,  t(^,  b. 
Pevffi  fie  cott^eyancM  to  A*  for  life%  remainder  to  his  next  heir  iDale,^ 
gs$d  to  thte  i^eift  ma}^  of^be  body  offucbheli  male,  it  is  a  purcbqfe  i» 
the  hettx  k^caufe  in  ti^  fingular  number ^  and  the  limitation  is  applied 
{oit,^^Fid,  1,  Rep.  iq/^  Shellie*s  qafe.  Ufe  limited  for  life  to  4' 
%£mainder  to  the  heirs  maj^  of  the  body  of  A,  and  the  heirs  male  of  the 
body  offuch  heirs  male.  It  (s  0  limitation,  and  A.  has  a\tail  executed. 
But  if  the  ancefior  takes  ejiate  fox  years  ^  remainder  limited  to  the  heirs 
muJe  rfbis  bodyt  it  doth  not  qftft  *in  the  ancefior.  Accord,  hie  fol.  1 3. 
.  Hodgkit^on's  cafe.  Hal.  MSS.-^Sep  {lodgki^ifon's  cafe  from  lord 
Hale's  MSS.  at  the  end  of  n.  6.  ante  14.  a, 

)1.  a*  J  (1)  See  fnrther  on  this  fubjedl  the  feveral  books  cited  ante  \%^  [Note  %%^\ 
b*  in  n.  2.  to  which  add  Prec.  in  Cha.  2^2,  319.  and  Plow4.  |45. 
and  note  f.  \vk,  the.  Engliih  tranllation  of  Plowden.  It  maf  b^  a!| 
lifefttl  hint  tQ  obfecve,  ^t  the  En^liOi  edition  of  mr.  Plovfde^i'i 
Comment^ri^s^  which  moft  dcferyeqiy  bear  as  high  a  chara£ler  as 
any  book  qf  Reports  ever  pnUiihed  in  oar  law^  ha$  a  ffreat  number 
of  addition^^l  references  and  fpn^e  pptes ;  and  that  both  of  thefe  afe 
generally  ve<y  perdncAty  s^n4  ihew  great  indaftry  and  ji^dgment  in 
the  editor. 

(2)  And  therefore  gffi  in  taHfa*ving  the  re^erfiq^t  t^nend'  4e  ca-  [Noti  I37  J 
pitalibns  dominis  feodi  per  fervitia  debita  is  t/qid,  and  the  domtf 

fifall  hold  of  the  donor,  as  he  holds  over.  6.  E.  3.  28.     4$.  E,  3.  27. 
2.  S.^t.    4,  H.  6.  20.     Ci^anpomon's  cafe.     Vid.  97.  if.  8.  iS.  . 
^^«4l.MSS. 

(3)  9f^  if  tfmnt  by  thivalry  makis  gift  if{  fail  rendering  rent  (Notf  f  3^*] 
0nlyy  the  tenure  fiaff  be  chi*ualry,  but  the  rent  2icouinq]ative,     fV* 

l^cji.    py.  iZx    I^F^'Mf.  125. — ^Hal.  MSS. 

j(f )  Qsf  re  if  rhi4  c^,  for  the  ^tw  revorfion  io  held  in  ^ivalrji  [  Note  IJJ.] 
flid,  ^.  ^  6.  ii.  fy  ^ah^»  fi'  l^old{  of  A.  in  cJ^iv^ty,  and  gives  tn 

'  '  '      util 
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i^il tp  C  who-mfihl  kafa  to  R'.fif  H/t  and  dies,     Tbg  ijj^  ofC* 
fiall  U  in  Viord  tfi  J*  not  to  f,  the  donor, — ^ml.  MSS, 

'[  Note  140.]        (6)  And  thtrefort  afier  the  fourth  degree  the  ijjue JhoA  have  forme* 

don  and  count  of  a  gift  in  frank-marriage  \'  hat  the  nuarrantj  and 
^quittal  are  gone,  12.  H,  4.  9.  V^cL  10.  E,  3.  25.  4*.<$*  3*  5* 
^fitomment  hy. donee  in  frankmarriage.^Hsd^MSS. 

(Note  141.]  (i)  NoUf  fy  the  intent  of  Littteton  in  fome  cafes  hrfm  tht/hurti^  2^*  b*  ] 
degree  fajljeifrom  thf  donor  th.re  may  he  itttermdrriagi,  and  yet  the 
laadPau  he  holden  quit  till  it  he  faffed.  A,  giues  land  infrankmar* 
riage  with  i he  daughter  of  hisfftert  the  iffke  of  A,  and.  tpe  dcnee  mav 
inter atany  after  thi  fourth  degree^  yet  the  flurth  degree  Jbedi  not  hi 
^aff^d  quoad  ihf  tenure,  Vid'.pag.  Arquent.  A.  gi'ves  to  the  dough* 
ierofN,  itk  frankmarriagef  C,  and  the  iJHiu.  of  M  may  intermarry ^ 
hecaufo  they  are  in  quinto  gradu  confangutnitatis,  yet  this  is  only  thk 
j^rfi  degree  quoad  the  friuilet^e  of  tenure,  Hal.  MSS.  There  \t 
fomethittg  apparently  wanting  In  the*  ftate  of  lofd  Hale's  latter  cafe; 
for  it  is  not  exprefTed  who  C.  is,  and  how  C.  and  the  HRie  of'M 
are  rt;la,t|;d  in  ^  fifth  degre<t.  Qut  this  accLdenti^l  omilRon.  may 
'  ^  • '  be  eafily  fupplied)  and  the  doctrine  will  be  equaTly  intdl^giMe  b/ 

only  dippoUng  the  confanguiniry  to  bp  as  torStfale^s  tafe  re^ 
quires. 

(Note  142.]       (3)    A  O,  and  A.  are  in  the  fourth  degree  {Jer  li'l^ttiqoft 

r*  II  ■  /^i^i    "^       legem,  JV.  and  K,  are  in  the  fourth' degree  fy  ihi 

C  .  •  .  B  ...  D  canon  la-w',  hut  in  thf  eighth  degree  by  the  ci*uil 
:  :  :       la-w,     N,  and  Care  in  the  foufth' degree  hy  thi 

H  • .  .  B  .  .  •  L  catioHt  in  the  fifth  by  the  ci*vil  laiu,  Vidd  pro 
:  :  :      computatione  graduum  cbnfan^uinitads  juxt^t 

I  •  •  •  F  •  • .  M  utramque  legem  Cauf.  '35.  quisS*  5.  j^rs  2.  iiv 
:  :  :      'Decret,  Juxiajuta  canoftica.-^i.  AtQcnd&iitiixai 

K  .  •  •  6  •  • «  N     et  defcendentium  quot  funt  perfonse.  de  qdibu^ 

qu^ritur,  computatis  intermedtif,  primi  d^mptS^ 

tot  fupt  gra4us  inter  eas.    II.  Pro  coPater^ibus.  Qollater^liam  ia 

*  '-     '  '     '  linea  qpquali  quoto  |rradu  quis  diflat  a  ftipite  communi,  toto  diflant  ^ 

later  fe  vel  iibi  attxn&nt.  CoUateralium  in  linea  Inaequali  quotb  "^ 
feradu  remotior  diflat  a  communi  ftipite,  toto  inter  fe  diftant.-Mte 
juxiajus  cyvile,^^!.  In  lihei  refta  axendentitim  et  delcendentiutd 
buot  funt  perfonae,de  qud>us  quaer^tur,  conipatatis  interm^diisy  una 
^mptd*  tot  fuQt  gradus  inter  eai.  II.  Collateralium.  i:  In  linel 
kqualiy  quoto  gradu  qui  diftat  )l  comxnuni  (Tipite,  toto  daplieato  difi 
tant  inter  fe*  vcl  fibi  attihent ;  dim  otuetibstperfoiia  facit  graduni* 
2.  In  linea  inaequalit  quot  funt  perionae,  ftipite  dempto,  tot  funt 
gradus.«»-Nota  in  contra^bus  matrimonialibus  comjpotatio  canopies 
eft  recepu»  et  hoc  per  decretalem  InDOCeniis  t^hli  u  coocitio  geii$« 
ralL— Hal.  MSS.  .    ■■  9  ■ -■ 

[Note  I43,  ]       '(*)  The foUonuing pe^ges  front  the  canon- lanvt^e  in  ital;  MSS.  [  JJA.  ft,  1 
— Extrav.  de  confang.  ct  affin.  t.  9.  Vir  qui  a  ftipite'qoarto  graJo         **  ^ 

xnidicri,  qu«  ex  alio  latere  diilat  quinto,  licitc  copulatur.— -Nop  an- 

•  •  *  ■   •     »    tiquitus  ufque  ad  feptiinam  gendrationem  nulltts  4e  f^a  Cognatione 

iticat  uxorem.  Decrct.  2,  Caufa  J2.  quad.  2.  can.^ii.  Sed  in  corir 

dlio  generali  fub  Innocentio  3**  prohitftlo  copula  eon^iigalis  quai^i 

.     turn  confanguinitatis  et  a^initatis  non  excedat,  viz.  in  coliateraUibiis  \ 

"    ' fed  in  direSe  afcexidentibus  prohlbetur  contra^'as  matrimbnralb  ifi 


isfithil^.  GxtraT.''(>'con<iingDnibt  Jkt.'  baL.'i|.***flee  6iaftt« 
»»  to  th'e  prohibilion  of  inatria^s  fbr  aHuriif  be  co nfangniBi ty. w 
Tftyl.  Efcm.  Gil'.  L.  314,  Inltlib.  1 :  tit.  j^.  Taiig.lib.-ajJdt.  zt 
Cod.  lib;  s,  tit.  4.  Hor.  74.  GibC  Coi  jar.  «ccleH»ft;  AngiU 
-can.  ift  bd.  v,  1.  p,  494^  fiorti' Eodef.  jL  tit.  A&mi«^.  Vini 
Mii.-Marriagt  S. 

[24.  b.l        {>>  '<*/:fi«A*^w;fc^i/;Mrf^4lpJftr/,,«W>io!/**wijU.flf*,  [Note  u*.l 
"'   a4.  £;  3. 60.— Htl.  M5S.  ■  ^^* 

(3)   >f.  hatb  iffnt  afintmJ a  daughltr.    Tht  Augli/ei- tiiarritt  A  [Note  145,] 

'md  hat  iffiie  fio*  daurhten.   A.  Jtv^ii  fv  bii  fetn  buttTtiftdiewitV 

out  ilTue  my  land  Ihall  go  10  my  right  Heirs  of  my  name  Kiitl  poft^ 

rity;  and  diet.     Thefiit  dfei  luilhokl  i£iie>.     Ruled,  ihat^  tie  laad^kaX 

'an  goto  ibi  mfk,  for  though  of  hii  nanir.be  is  ntt  btir,fi,r-lht  igUetf 

'  ibi  daughtir  ii  brir.   H.  11.  Jac.C.  B.CatixJir  and  CMit,  Jlti.t6^ 

and  Hoi.  i().  Hal.  MSS.— See  the  fame  cafe  Jn  1.  f^wd.  119. — 

■  TTiiJ  cafe  orCbunder  and  Clerke  b  a.pparently  citfcd  by  lord  Hale 

in  confirmation  of  lord  Coke's  pofitioi*  as  to  the  necrility  of  being 

ha/  ai  well  ts/tmale,  in  order  to  take  by  parthafi  UirdOr  ■  lilititi. 

tion  to  the  barfintali;  and  it  is  obfen'able,  that  thbro  ig  nor  <mc 

word  in  lorit  Hale's  note  intimating  the  loafl  difepprobation  of  the 

doArihe.     However,  it  fo  happens,  that  in  more  Aiodern  tintei  tbe 

SriiK  hai  been  quellioned  by  very  refpeAabte 

-eate.d  a.  ss  equally  unfupporced  by  rfcafon  and 

But  p;ErhAp3  thi)  cenfure  oi  lord  Colce  miy 

;  and  it  may  be  doubted,  whether  dwre  is  a 

jrks,  more  capable  of  flandine;  tke  fevwsft  teft 

Therefore  the  remainder  of  this  ntrt?  fhall  be 

nice  of  lordCoJce'sdoflrine,  and  in  explaining 

:h  wMch  it  oueht  to  be  onderAood  {  and  for  this 

b/mally  examiDed,  firft  as  a  reafonable  rule  of 

iondly  by  the  authdritie]  and  determitted  cales. 

:n  10  the  heififtmah  oftbi  body  of  one,  either  Bit 

igeftatfe,  or  not  having  a  preceding  eftate  of 

lannor  bf  conRrued  as  giving  an  inheritabk 

already  veiled  ^nd  limiting  the  courfe  oifde- 

y  mult  operate  OD 'the  licii  taker  as  a'dejcripfit 

..jtrjiiia  and  afinu  oj  purchafii  and  lord  Coke's  doftrine  means  no- 

,ltung  mote,'than  that  thole  claiming  under  fuch  a  defcriiipn  ftouM 

JiiUji  aiifwer  to  it,  and  con&quentty  tljat  fuch  as  have  oniy  k>llf>oi 

iJje'defcription  Ihould  be  exuudt^-     Now  it  is  to  be  confidereH,  , 

tjiat  the  d^fcrjption  conft(ts,of/'UJ0, parts,  one  requiring  that  the  do- 

Jiec  Ihould'be  h(lr,  the  o/i^i-  that  the  dorjee  fliould  htfemaU',  and 

ViitV^hHr  without  beiag_/JW»  will  not  give  a  title,  why  on  the 

.ficber'KUld  (hould  being  feaaSi,  without  bein^  alfo  heir,  be  filffi-  , 

^cicfit  ?  ■  .It  U  not  a  folid  obje'ftion  to  lord.  Coke  to  iky,  that  his  con- 

j^bwidai*  liri^,  literal,  and  founded  on  a  rigid  adherence  to  the 

{LToper  ^nd  .techpiCal  fenfe  of  words ;  becaule  it  is  reafonable  to 

jTrdume  in  favour  of  tlte  eftabUIhed  fenfe  of  all  words,  unlefs  there 

are  et£er  words  or  fome  fpecial  circumAances  to  (hew  a  dijh-tai 

fenfe  In  (he  mind  of  the  perl^n  uUng  diem,  and  Jord  Coke  appa. 

re^tlyiKCuds  Cupula  cafe  in  whith  «»VM- occur.     Butichasbeen 

4)))fcive«l('Wi<tt ^i^KCe  heifijcmalt  c/lbt  bedy  arejvords  oi limitetrep, 

•'  .  alem^e 


Idbn  u     Cip.  u  0/  Fee  taQe^        Sed.  tz,  if 


9^tmale  mtf  lake  hy  dtfifKi  UMjpeeislUr, thettgh  not  htirgem--  T  24..  t>»  1 
f«/(  and  it  is  afced,  why  fliouU  not  the  fame  perfon  be  eqiudlf  ^      **  ^ 

capeUe  of  taluiigby  pmrchu^  f  This  obje€Uon is  plaufiUe* bnt aoc 
nnanfweraUe.  Where  biifiimdi  9f$k€  badj  are  wor4s  of  limi/^ 
tiwit  they  are  necdDuilf  «re4  to  re^oiate  the^rf^i^jv  in  aJ^d^ 
manner,  which  objed  of  the  donotf  cannot  be  attained  without  a 
continoal  exclnfion  of  beirt  gtmral  when  they  happen  to  be  males ; 
lind  this  eftaUifhrnent  of  a  ntw  kind  of  hairfhip  it  a  grpiiAd  for 
prefaming  that  the  donor  by  biirt  mean^i  nQt  fhofe  iirhp  i^re  fo  b^ 
the  ^pwro/law  of  defcent,  but  thofe  who  are  fp  according  to  the 
J^cid  courie  of  defcent  he  pfofefles  tq  intro4uce(  3lit  where  hiir^ 
JemBh  are  only  words  of  pmcdif'ifit  they  are  af^  to  defcribe  wh(> 
'/hall  take  the  eftate  at  aa#  particiiL^  time  al\d  in  9^  i^/tamciu  and 
ellKbliflung  a  inew  ^Qi;ir(e  of  incceffion  is  not  the  pUe^  in  view;  and 
it  not  being  fo,  the  ground  of  prefamption.  wjii^ii  governs  ti^e 
fermr  cafct  is  wanting*  Qut  it  may  be  infided»  that>  in  the  ca(e 
put  by  lord  Coke»  kdn/hfifik  rfthi  body  have  a  iwhk  elFeA»  and 
after  operating  as  words  of  furcba/it  operate  ^  ficvni  time  aa 
words  of  limitation^  and  being  allowed  to  point  at  an  beir/pecial  in 
iheir  k^ter  application,  ou^ht  to  have  the  fame  conftm^ioii  in  the 
firmiri  for  xn/ucb  a  cafe  it  would  be  ftrange  to  fnppofe,  that  bcix* 
/kmmU  were  u/ed  in  two  different  fenfes.  This  is  reiinin£  on  tl\e 
obje^Uon  madp  to  lord  Coke's  dotlrine,  and  placing  it  o4  a  ilroneer 
light  than  it  hitherto  appears  to  have  b^en  vrgcd,  ^ut  even  in  thia 
ibape  the  obje&ion  would  not  prove  ^ny  thing  aUUrd  in  lord  Coke's 
fcurtj  doSriffit  and  would  only  (hew  that  he  had  chofen  an  imptoper 
example  for  its  illuftration,  and  that  he  fhould  have  dated  a  cafe 
in  whi^  bfixsfiputU  can  only  operate  a^  words  of purcba/it  aa  where 
a  g^ft  is  m^de  /0  th»  beittfimau  oftbe  body  of  A.  andthtir  bart,  or 
tbf  befrs  Qftbtir  bodi^u  w  much  for  the  propriety  of  lord  Coke's 
doidlrine  independently  of  authorities;  but  if  it  if  compared  witli 
them,  it  will  appear  ^il|  more  defenfible,  and  hy  them  it  is  eveix 
applied  to  the  lame  fprt  of  cafe  as  is  fbted  by  him*  1  he  necellity 
of  being  0£iually  Ifiir  in  the  fir\&.  fenfe  of  the  word,  to  take  bv  pttr-^ 
€bqfi  under  that  defcription,  appears  by  authorities  of  three  kinds. 
-vThe  firft  qrdef  of  cafes  confilb  of  thofe,  b^  wbich  it  has  beei^ 
fettlcdt  that  if  land  is  eiven  to  J^  for  life,  with  remainder  to  the 
beirt,  pr  beirs  rf  tkf  bm  of  J}.  and  4*  dies  before  B,  or  B.  is  at-^ 
tainted  of  felpny  and  amnvards  dies  bejfore  J.  the  remainder  be- 
pomes  void,  Ii^  the  Ibrmer  cafe  ic  is  fo,  becaufe  B.  being  livingv 
tt  ti^e  determination  pf  the  particular  eftate,  no  perfon  can  tbem 
•nfweir  to  the  defcriptipn  of  his  heir,  for  nen  ^  b^tnt  tfvvtniis,  U^ 
the  lat^r  cafe  it  is  fo,  becaufe  M**^  attainder,  by  corrupting  hia 
blood*  prevepts  his  having  an  heir.  Npw  in  b9tb  thefe  cues  uiere 
is  as  much  reafpn  for  departing  from  the  rigid  fenfe  of  the  word 
biirs^  and  nrefuming  in  favour  of  an  heir  afpartwi  in  liktfa^  cafe* 
and  of  (upn  perfon  as  nvpfild  be  bar  if  tl^ere  was  not  m  attainder  in 
the  Jicond,  as  thete  is  for  prefuming  in  fiivour  of  an  btir^eelmt 
in  the  cafe  of  a  gift  to  the  teinfmM ;  and  yet  the  dodrine  is  Iq 
(xed  by  authorities,  that  the  jiMiges  of  mpdem  times  have  not  yet 
deviated  from  it  ev<^n  in  thp  ^p  of  lafi  nmU$^  except  wiien  induced 
to  adopt  a  lefs  ftrid  cpnfiru£iioq  by  iomp  tidditiafia(  wprjs  ftronglf 
expreffive  of  ufipg  biir^  in  K/picitd  fenfe,  as  where  land  ia  deviled 
H  tbe  beir  male  rfA,  now  iMng.  See  poft.  yf%  Huifey's  cafe« 
$ro,  Abr.  DoHi  61.  the  cafe  of  James  and  Richard(on  Pollexf.  45^7^ 
^t  of  fiuithetl  an4  purdap.t  %,  YwU.  l\h     Darbifon  an<| 

HcnvngpA 
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Beaamotid  in  Vin.  Abr.  Devife  U.  b.  pi.  5.  btlt  inon*  accurately 
in  1.  P.  Wms.  229.  and  Fortefc.  Rep.  18.  and  that!  of  Frogmortoft 
Und  Wharrey  Wilf.  vol.  2.  part  3.  page  125.  arid  144.  See  fur* 
ther  Vin.  Abr.  Remainder  l.^^^hnoiYitT  feries  of  authorities,  con* 
formable  to  lord  Coke's  dodlrine,  confifts  of  cafes,  in  which  it  ha^ 
been  agreed,  that  where  heir  is  a  word  of  purchafe^  the  he'&  at 
common  lauo  (hall  take  Gavelkind  or  Borough  Englifb  land,  unleft 
the  cufimiuary  heir  is  exprefsh^  mentioned,  though  if  nfed  as  a  word 
of  limitation^  the  cuftomary  heir  (hall  take  without  being  namedi 
See  firo.  Abr^  Difcent  59,  See  alfo  ante  16.  a.  and  n*  4.  there* 
and  the  cafe  of  Starkey  and  Starkey,  Trin.  19.  G.  2.  in  the  £xch. 
5.  N,  Abr.  404.  This  rule  in  refpeft  to  cuftomary  land  is  a  vcrjr 
cogent  argument  for  lord  Coke  in  point  of  authority ;  for  the  pro«> 
perty-,  which  is  l\it /ubje3  of  the  gift,  furnifhes  a  very  colourable 
pretence  for  preferring  the  cuftomary  heir;  and  the  peculiar  defcent 
of  the  land  h^  force  of  the  cuftom  in  the  perfon  who  thus  takes  by  pur* 
chafe  is  prccifely  the  fame  fort  of  argument  for  the  cuftomary  heir* 
as  thofe  who  differ  from  lord  Coke  draw  from  the  fpecial  defcent 
by  force  of  the  gift  where  heirs  female  of  the  body  are  words  of 
limitation.  On  a  nice  comparifon  it  will  be  found,  that  the  analogy 
between  the  gift  of  the  cuftomary  land  to  heirs^  and  the  gift  of 
common  Lvw  land  to  heirs  female  of  the  body,  is  almoft  perfcS;  for 
in  both  cafes  the  words  operate  firll  as  words  oi purchafe  and  thea 
as  words  of  limitation ;  and  as  in  the  latter  cafe  xhe  heir  female  hf 
farchafe  muft  be  the  heir  at  common  hew,  and  the  heir  by  defcent 
moft  he  z,  fpecial  heir,  according  to  the  courfe  of  defcent  prefcribed 
by  the  donor,  fo  in  the  former  cafe  the  heir  by  purchafe  is  the  heir 
at  common  laiv,  and  the  heir  by  defcent  is  the  heir  fpecial  according 
to  the  cuftom, — But  the  authorities  of  the  third  kind  are  thofe, 
which  occur  in  refpcft  to  gifts  to  heirs  male  or  female,  and  there-* 
fore  apply  more  clofely.  Of  thefe  the  earlisft  is  John  Farring-* 
doh's  cafe,  9.  H.  6.  23.  and  11.  H.  6.  12.  in  which  one  quef^ioix 
was,  whether  a  great-grandfon  could  take  by  purchafe  under  a  re^ 
inainder  devifed  to  the  teftator's  rtext  heir  male  and  the  heirs  mak 
^  his  body,  the  great-grandfon's  mother,  who  Was  the  teiftator*^ 
heir  general,  being  alive  when  the  cftates  precedent  to  the  re- 
mainder determined.  The  cafe  was  argued  twice,  but  there  is  an 
cidjomatur  in  the  Year  Book,  and  what  was  the  opinion  of  th^ 
court  is  not  any  where  mentioned;  but  th:;re  is  reafon  for  fup- 
poling,  that  it  was  againfl  riie  remainder ;  for  in  20.  H.  6.  44* 
Newton,  then  a  judge,  though  he  had  before  argued  as  couniel 
for  the  remainder  in  Farringdon's  cafe,  lays  it  down  as  clear  law^ 
that  if  land  is  given  to  A^  for  life,  remainder  to  the  right  heirs 
male  of  the  body  of -^.  to  hold  to  them  and  their  heirs  for  tvtXi 
the  fon  of  a  daughter  of  B,  being  his  heir,  may  take  notwith- 
Aanding  he  makes  out  his  defcription  through  %  female,  and 
Fortefcne,  chief  juftice,  alien t«  to  the  pofition.  This  conftrudlion 
cS  heirs  male  of  the  body*  zs  words  of  purchafe,  being  attended  to, 
will  be  found  almoft  neccfiarily  to  be  a  clear  authority  with  Jord 
<J)oke  ;  for  it  fhews,  that  as  words  of  purchafe  they  defcribe  malef 
pcing  alfo  heirs  general,  whereas  as  words,  of  limitation  it  is  agreed- 
tiey  have  a  different  import^  and  fignify  fuch  males  as  (hall  be 
heirs  fpecial  according  to  the  particular  courfe  of  defcent  marked 
oat  by  the  donor,  though  they  do  not  happen  to  be  heirs  general  % 
which  diftindlion  is  the  whole  amount  of  lord  Coke's  doftrine. 
But  the  next  authority,  which  is  in  Bro.  Abn  Dene  61.  applies 

( D )  more 


Lib.  I.      Cap.  i.  Of  Fee  tailft.  Sed.  23* 

[Note  145.]  motiB  direftfy.  There  lord  fii»ooke,  kfter  mWitioliing  the  dtf-  ^ZA,  b.l 
ference  taken  by  Etlerker  in  Fart'ing;don*s  cafe  between  if^^gni  '■  ^*  *^ 
end  purchajk^  adds  in  qaniintisti<m  of  it^  chat  hy  Hare>  mafter  dF 
the  Roils,  an  antiertt  apprentice,  thef^  is  a  difftrence  hpween  d 
fifi  in  p«JiftM  to  a  MaM  and  bis  hiirs  fetnnlty  ^a  and  a  gifi  16 
li  JhaHget  tl^e  remainder  to  the  hiifs  fkrMtes  bf  anbther,  fir  tberh 
•htirs  in  d&ed  lki^  be  nK^en  the  temdinder  faitr,  and  otbtrwife  tbt 
femaiiole^  is  njoid  fir  e-Vcr.  the  faihe  do6trlne  is  in  PtoiJvd. 
Qoser.  87.  t(t\d  1 33.  And  the  vtty  learned  author  iHuftrates  it  by 
a  caO,  the  faMe  as  thit  Kated  by  lord  C^ke.  In  !^^re  87.  the 
words  of  the  book  Are,  J^  €t  rtfnkinder  is  appointed  to  fbe  rigbt 
i^eirt  /male  of  the  body  0/  t,  S,  kvbo  dies^  bainng  id  fin  -and  daugb'^ 
tcr,  tifk  Hikaihdey  Jhall  %e  «wV;  bicaiifi  the  daagbter  tannot  have 
»7>  ik  regkfd  (bai  (he  is  Mt  heir  though  Jhe  ht  fiinale,  I1le  next 
*«thdi<ity  is  Shdtey's  catfe>  ^ich  aroft  between  the  fecond  foti 
cf  Edwafd  Shvll^y  and  a  pofthtimut  fon  of  Edwaiti^s  deceafed 
cided  fon.  One  point  wds,  whether  the  fecond  foit  coold  tak^ 
by  '-fuirtbafey  under  ft  remainder  to  the  heirs  male  of  Edntfisrd^t 
«tt),  lund  the  heirs  ikkle  i>f  the  bodies  of  fieh  heirs  fhale^  ih  which 
cafe  his  eAati  would  not  have  been  deveiled  by  the  birth  of  the 
{>ofthaTnoufi  fon  of  his  brother  the  elded  fon  having  l^fc  a  daugh> 
ten  Tviio  at  Edward's  death  was  his  heir  general.  Judgment  Was 
-given  againft  the  fecotid  fon ;  biit  from  the  report  of  lord  Coke 
and  More,  it  feems  f^ot  to  have  be^n  abfolutdy  requifite  to  hftve 
decided  Whether  the  fecond  fon  coftld  take  by  pnrchafe ;  for  the 
jud|;es  held,  that  oh  accoiiYi:  of  the  pbeced:ing  ufe  for  lile  to  iBd- 
ward,  the  remainder  operated  a«  wdifdfe  of  limitatum^  though  Ed- 
Ward  died  before  the  ufe  to  him  couM  arlfe,  and  th^t  (b  the  fecond 
fon  tbcrtc  in  coiirfc  and  Aature  of  a  defieftt,  till  the  birth  6f  his 
brothei'^  po'llhumous  fon,  who  then  became  entitled.  See 
Mo«  140.  and  i»  Co.  106.  However,  ^ord  Dyer  in  hts  report  of 
the  eafe  places  the  refnaiilder  ih  h^b  points  of  view,  and  befides 
ebferving  f  ha^  by  dtfcent  the  fecond  fon  could  only  t^ke  the  re- 
fl^ainder  till  the  birth  of  his  elder  brother's  ^odhumotis  foh,  alfo 
iay$,  that  he  c^uJd  not  ha*Oe  4t  hs  a  purchnfer^  hecaufe  he  nvas  hot 
heir  tf  the  body  "of  bis  fdtlnry  fir  tin  danghtir  if  the  tldeft  fon  win 
befr  ^meraiy  and  the  JecoHd  fin  ^oas  Hdt  heir  Male  of  the  body  of 
hts  ^^her  unlefs  he  li^as  heir  ds  <weU  as  male,  Thefc  Wotds  from 
lore  Dyer,  Whoji  it  is  tfonf»dercd  that  he  was  one  of  the  judges 
on  whofe  opinion  Sheiley''s  cafe  was  decided,  and  that  tliey  are 
iticrodoced  to  explain  the  reafen  of  the  judgment,  are  very  ftron^ 
evidence*  that  the  judges  In  Shell^fy's  cafe  gave  their  faiiftion  te> 
lorti  Ctoke's  dofttifne  in  thtfiil  ektirnt  of  it,  that  is,  in  the  ^afe  oT 
a  ^ift  «4iei«  hiirs  thdle  6fthe  boHy  Wehe  both  word«  of  pUrch&fe  ttA 
o^ limitation ;  and  lord  Dyer's  UUthoricy  Ought  to  have  the  greater 
Weiglit,  because  he  is  not  contindi^d  by  any  other  i-e'port  of  the 
fame  cafe ;  not  even  \yf  lord  Andetfon,  who  was  connfel  for  the 
fecond  fon,  for  he  onty  takes  notice  of  lord  Coke*9  account  of  the 
ita(f5n$  oi  the  judgment,  by  ebferving  that  tliey  were  not  inen* 
tioft^  ih  coort.  See  t»  And.  7I,  Accordingly  rtir.  ferjeant 
ILofte  cites  Shell6y*s  cafe  as  having  dete^rmined  the  point.  See 
i.  ko.  Abr.  416.  F.  pi.  5.  Afheilhutft's  cafe.  ^ich.  7.  Jam. 
il  the  nejJt  authoriry>  Hfld  in  that  land  was  devifed  to  executor^ 
ti Jl  got)  /.  ihould  be'  raifed  for  the  preferftient  of  the  tcflator's 
tJir«?t?aughter$,  ^nd  afterwards  to  his  right  heirs  males  forever^ 
^  aftd'one  ilcacdWas  found  by  fpccial  verUiQ  tobeilie  heirttudei 
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t>ut  the  court  of  king's  T)enGh  held  that  he  could  not  talce  the  re- 
inaihdcr,  becaufe  the  three  daughters  were  the  Belrs  general,  and 
in  Eafter  ij^  James  the  judgment  was  afRrmed  in  the  exchequ^ 
chamber.  Tnis  cafe  is  the  ftronger,  becaufe  it  arofe  on  a  will, 
and  the  tcftator,  in  the  devife  to  his  heirs  male,  itientions  his  heirs 
general,  which  no  doubt  was  urged  as  a  circuaiftance  to  (hew  that 
the  teftator  meant  a  fpecial  kind  of  heir,  and  might  have  war- 
Jranted  a  departure  froni  the  ftridl  fenfe  Ol  heir  without  overturning 
lord  Coke's  e'encral  rule.  See  Hob.  ^.  and  Palm.  50.  CounJejf 
'and  ClerAe  already  ftated  from  lord  Hobart  at  the  beginning  of 
this  note,  is  another  cafe  where  a  Jevi/e  to  heirs  mak  could  not 
tike  eWc£t,  becaufe  the  heirs  general  were  females ;  and  this 
judgment  appears  to  have  been  alio  atHrmed  on  error  in  B.  R.  See 
Jenk.  'pent,  2^4.  There  are  federal  modern  determinations 
to  the  lame  purpoie.  In  Southcott  and  Stowell,  which  was  ad* 
lagged  about  the  29.  of  Cha.  2.  one  having  two  Tons  covenanted 
to  Rand  (eifed  to  the  ufe  of  the  eldeil  in  fpecial  tail  male,  re- 
inainder  to  the  heirs  male  of  the  covenantor,  or  according  to  one 

Sport  of  the  cafe  the  heirs  male  of  his  iody,  and  for  want  of  fuch 
lie  to  his  own  Hght  heirs.     The  eldeil  fon  dies  leaving  a  fon  and 
daughter;   the  covenantor  dies,  and  then  the  fon   of  the  cove-' 
hantor^s  eldeil  fon ;  and  the  queilion  was,  whether  the  fecond  fon 
br  the  daughters  of  the  elde^  fon  (hould  have  the  ellate.     The 
court  determined  in  favour  of  the  fecond  ion,  becaufe  the  grandfon 
furvived  the  grandfather,  and  being  heir  general  as  well  as  male 
tould  take  either  by  furchafe  or  decent  on  his  death,  and  there* 
fore  it  was  immaterial  whether  ^n  eilate  for  life  arofe  to  the  co- 
venantor by  implication  or  not ;  but  it  was  agreed  by  the  whole 
court,  and  even   by  the   counfel  for  the  fecond  fon,  that  if  the 
^randfoh  had  not  iurvived,  the  fecond  ion  could  not  have  taken 
by  pur  chafe,  becaufe  his  nieces  would  have   been   heirs  generaU 
and  consequently  he  could   not  have    been  complete  heir.     See 
i.  Freem.  216.  225.      1,  Mod.  226.  237.     2,  Mod.  207.  and 
3.  Kebl.  70^1.     In  1695  lord  keeper  Somers,  in  the  cafe  of  Starling 
and  ElricA,  aecrced  againft  one,  who  claimed  to  take  by  purchafe 
Under  a  devife  to  heirs  male,  becaufe  a  female  was  tlie  heir  general^ 
See  PreC.  in  Chanc.  54.     The  cafe  of  Ford  and  lord  OSuliloUt 
^hich  was  determined  in  Mich.  7.  Ann.  by  the  king's  bench,  is  iHU 
ftronger ;  fqr  in  that  one  Ford  haviiig  liTue  three  foni  and  ^  daugh- 
ter, and  alfo  a  Brother,  devifed  to  his  three  fons  fuccciOvely  i;i 
tail  male,  with  remainder  to  his  own  right  heirs  male  for  ever* 
4hd  the  three  ions  bfeirlg  dead  without  iiTue,  the  whole  court  held, 
that  the  brother  could  not  take  as  heir  male,  i.  becaufe  a  devife  19 
neirs  male  operates  as  a  limitation  to  heirs  male  of  the  body,  and 
{he  brother  could  not  be  heir  male  of  the  devifor's  body  :  2.  be- 
caufe the  remainder  to  the  heirs  male  were  words  of  purchafe,  and 
Ey  purchaie  the  brother  could  not  take  as  heir  male,  his  niece  be* 
ihg  the  heir  at  common  law;  and  fo  jealous  was  lord  chief  julHce 
liolt  of  departing  from  the  eilablilhed  dodrine,  that  notwithftand- 
Ing  the  fpecial  circumilances  in  the  cafe  of  Pybus  and  Mitford> 
^nich  will  prefently  be  ilated,  he  doubted  the  authority  of  that 
^te.     See  3.  Salk.  3^36.     1 1.  Mod.  189.  anil  Vin.  Abr.  De*viJeV. 
\,  pL  2.  in  marg.     The  doElnne  wits  thought  to  be  fo  firmly  fet- 
tled by  this  lail  cafe,  that  in  1722  lord  ch*  Macclesfield,  in  Dawes 
knd  Ferrars,  which  was  a  cafe  fimilar  to  that  of  Ford  and  Oirulfton* 
ktcrrupteil  the  coualcl  for  the  perfoh  claiiiiing  as  heir  maU^  by  fay- 
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[Note  145.  ]    ing  that  he  would  mt/ujfer  the  bar  to  JifpuU  luhat  was  the  land-fnark  ^24..  b.l 
and  foundation  of  the  ia-w\  adding,  that  in  the  cafe  of /"or^/ and /ar<^  ••     '  "* 

Ojffitlflon  the  point  had  been  determined  on  trials  at  bar  171  every  court 
in  H'eflminfter  Hall,  and  appeared  to  he  fo  'very  plain  a  cafe,  that  in  the 
king^s  bench  the  plaint  iff  ^s  own  counfel  luould  not  ajk  afpecial  'verdiS.        . 
See  2.  P.  Wms.  i.  and  Prec.  in  Chanc.  54..     However  it  was  not 
thought  proper  to  acquiefce  in  this  opinion  of  lord  Macclesfield, 
and  a  bill  of  review  bcin^  brought  to  reverfe  his  decree,  lord  ch. 
Hardwicke  dire^ed  a  cafe  for  the  opinion  of  the  king's  bench : 
but  the  four  judges  of  tHat  court  followed  lord  Macclesfield,  and 
the  perfon  under  whom  the  claim  was  made  not  being  heir  general, 
they,  in  February  1743,  certified,  that  he  could  not  take  by  the  de* 
fcription  rf  right  heir  male.     See  the  ceriificatc  in  Vin.  Abr.  Devife 
W.  b.  in  a  note  on  pi.  13.     Such  is  the  lift  of  grave  authorities 
which  confirm  lord  Coke's  dodrine  as  to  the  nccefTity  of  being 
n/ery  heir,  in  order  to  take  by  purchafe  under  the  defcripnon  of  heir 
male  or  heir  female,  whether  of  the  body  or  not;  and  if  they  wanted 
aid  from  his  name,  it  will  fcarce  be  denied  by  the  coldeft  of  his  ad- 
mirers, that  his  private  opinion  on  a  point  of  law  he  had  fb  fully 
confidered,  will  even  in  tnefe  times,  when  perhaps  tve  are  too  apt 
to  decry  thofc  ancient  authors  whofe  writings  are  fUlI  the  grand 
fources  of  information  and  inftruftion,  be  no  mean  addition  to  their 
weight.    However  it  mafl  be  confefTed,  that  there  are  fome  cafes, 
in  which  the  doftrine  has  been  deviated  from ;  but  all  of  them,  ex- 
cept one,  are  determinations  Jince  his  time,  and  belides,  moft  of 
them  may  rather  be  deemed  exceptions  to  lord  Coke's  general  rule, 
than- proofs  of  its  non-exijlence.     The  carlieft  of  thefe  is  a  cafe  in 
the  time  of  Elizabeth,  and  cited  by  lord  Hale  in  Pybus  and  Mitford, 
1.  Vcntr.  381.    A  fon  of  the  teftaior's  brother  was  admitted  to  take 
under  a  devife  to  the  teftator's  heir  male,  though  he  left  three 
daughters;  but  the  rcafon  was,  becaufe  the  tcllator  introduced  the 
■devife  with  taking  notice  that  his  brother  had  left  a  fon,  and  that  he 
.  himfelf  had  three  daughters  who  were  his  right  heirs,  and  he  alfo 
,gave  the  daughters  zoool.  on  condition  not  to  trouble  the  heir.    In 
this  cafe  zhefpecial  intent  of  heir  male  is  fo  marked  by  the  other 
words,  as  cleasly  to  take  it  out  of  the  general  rule ;  and  that  lord 
H  lie  meant  to  cite  it  as  an  exception  appears  from  his  faying,  that  it 
is  not  inconflflent  with  CounJcn  and  Gierke.      See  i.  Ventr.  3i?2, 
Boiv'man  and  ^ates,  i,  Cha.  Caf.  145.  is  another  cafe  which  was 
determined  on  j^^r/a/ circumllances  ;  for  the  fon  of  a  fecoad  mar- 
riage was  allowed  to  take  a  rent  charge  under  a  limitation  to  heirs 
male  by  a  fecond  wife,  ihoui^h  not  flndly  heir,  there  being  a  fon  of 
the  firll  wife,  becaufe  the  fettlcment  was  apparently  made  as  a  pro- 
vifion  for  the  ifl'ue  of  the  fecond  marriage.    The  cafe  of  Pybus  and 
Mitford,  adjudged  36.  Ch.  2.  is  liable  to  a  fimilar  obfervation.  One, 
ivho  had  if^ue  two  ions  bv  two  different  wives,  covenanted  to  Hand 
ieifed  to  the  ufe  of  the  heirs  male  of  his  body  by  his  fecond  wife. 
Tlie  pcint  determined  by  three  judges  againft  one  was,  that  an  ufe 
arofe  to  the  covenantor  for  life,  and  that  fo  the  limitation  to  his 
heirs  male  on  the  body  of  his  fecond  wife  being  a  remainder  ia 
tail  fpecial  executed  in  him,  his  fori  by  the  fecond  wife  took  by 
defccnt  as  fpecial  heir ;  but  Hale,  chief  jullice,  held,  that  the  fon 
of  ihe  lecoiid  wife,  though  not  heir-general,  might  have  taken  by 
j-urthale,  and  according  to  Ventris,  Wild,  jullice;  was  of  the  fame 
opinion,  thcugh  another  book  mention?,  that  in  this  refpedl  all 
the  ihice  other  judges  difTercd  from  lord  Hale.    See  i.  Freem.  370, 
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371.     Bat  ihe  reafening  of  lord  Hale  (hews,  that  he  did  not  mean 
to  (hake  Coke* s  general  do^rine,  and  that  he  founded  himfelf  on 
the  fpecial  penning  of  the  deed ;  and  he  diftinguifhed  it,  by  ob- 
ferving  that  the  limitation  was  to  the  heirs  by  the  fecond  wife,  and 
that  the  covenantor  had  taken  notice  in  the  deed  that  another  was 
his  heir  general,  there  being  a  provifo,  that  if  the  fon  by  the  firll 
wife  fhould,  after  the  death  of  the  fon  by  the  fecond  wife,  and 
within  five  years  after  attaining  2 1 ,  pay  1  zco  1.  for  the  covenantor's 
younger  children,  the  ufes  Ihould  ceafe;  and  for  thefe  two  rea- 
ions  he  thought  the  deed  fiifficient  to  defcribe  a  Jpecial  heir.     See 
Pybos  and  Ventr.    1.  Mitford  J72.     i.  Frcem.  351.  369.   Raym. 
228.  1.  Mod.  121.  159.     3.Keb.  129..  239.  316.  338.  and  2.  Lev. 
75.  in  which  laft  book  the  cafe  is  moft  fully  ftated.     In  Wall  and 
Baker  Trin.  8.  W.  3.  the  circumftances  were  ftill  more  fpecial; 
for  according  to  lord  Cowper's  ftate  of  the  cafe  the  teftator  exprefsly 
dire^d,  that  if  his  heir  Jheuld  be  a  female  his  heir  male  JhouLl  pay  to 
his  heirs  female  12  L  a  year  out  of  his  lands  \  words  manifdlly  im- 
plyingi  that  by  heir  male  was  meant  2l  fpecial  kind  of  heir  in  con- 
tT2Ld\^m&\on  IQ  the  heir  general.     See  i.  Stra,  41,  42.     Hitherto 
lord  Coke's  general  rule  as  to  being  both  heir  and  female  to  take 
by  purchafe  leems  unimpeachcd.  But  it  muft  be  owned,  that  there  is 
a  cafe  in  which  the  doftrine,  after  a  very  folcmn  difculfion,  received 
a  moft  fevere  attack  from  a  judge  of  the  higheil  authority.     Tnis 
happened  in  the  famous  cafe  of  Brown  and  Barkham  determined  by 
lord  chancellor  Cowper ;  who  held  a  younger  brother  to  be  capable 
of  taking*as  heir  male  under  a  devife  to  the  heirs  male  of  the  boiy 
of  the  teftator's  great-grandfather,  though  the  daughter  of  an  elder 
brother  was  heir  general ,  and  inftead  of  founding  his  decree  Qnjpecial 
circumftances,  which  were   not   wanting    in    the  cafe,  moft  ex- 
prefsly denied  lord  Coke's  diftindtion  between  defcent  and  pur- 
chafe.    Sec  Prec.  in  Cha.  442.  461.      Gild.  Rep.  116.  131.  and 
i.'Stra.  35.    But  lord  Cowper's  decree,  notwithftanding  his  high 
charader,  was  not  acquiefced  in;   for  in  November  1741   the 
fame  cafe  was  brought,  by  bill  of  review,  before  lord  chancellor 
Hardwicke,  who  indeed  decreed  in  favour  of  the  fame  perfon, 
bat  was  far  from  following  lord  Cowper  in  his  reafons.     He  ad- 
mitted lord  Coke's  diftin(tion  to  have  been  lon^  ago  eftabliihed, 
and  profeiTed  to  determine  wholly  on  the  fpecial  circumftanccs, 
without  the  leaft  intention  of  impeaching  the  general  rule.     In 
giving  judgment  he  divided  the  cafe  into  two  queftions :  ift.  whe- 
ther it  was  an  eftabliihed  rule,  that  ho  who  claims  as  heir  male 
hy  purchafe  muft  be  general  heir  as  well  as  neareft  male  defcend- 
ant;  2dly,  whether  the  apparent  intent  of  a  teftator  to  the  con- 
trary may  not  create  an  exception  to  the  general  rule.     According 
to  a  very  good  note-  of  the  cafe  lord  Hardwicke's  words  on  the 
firft  queftion  were  thefe  :     Js  to  the  jirjl  of  thefe  queftions^  it  can-* 
wt  be  denied ,  but   that  the  difiinSiion  betnueen  an  hiiir  male  of  the 
bedy  to  take  by  defcent,  nvho   is    the   neareft  male  defendant  of  th^ 
forty  claiming  through  males,  and   to    take   bv  prtrchafe,  loho   muft 
be  heir  as  ivell  as  a  male  defendant  of  the  body,  has  been  lor^g  ago 
eftabliftfed.     The  ftatttie  de  don  is  eftablift?ed  the  frft,  andth/  fecond 
has  been  laid  danvn  by  lord  Coke  in  his  cothment  upon  Littleton,  and  ^ 
is  taken  from    his   argument  in  Shelley* s  cafe  and  Dyet*s  report  of 
that  eafe,  and  he  has  been  follovjed  by  fame  later  authorities.    Lord 
Cvwp:r  argued ftroKgly  againft  this  rule;    but  as   his    argument  is 
nuell  kft^jvn  and  very   coipmon^   J  ft^all  not  now  take  notice  of  st» 

(D3)  if 
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(f  this  do^ine  had  keen  res  intf:gra  a/  /iSr  timi  rf  bh  dtcnet  cr  T  24^  b*  1 

yS   A/Zk  convinced  of  the  Hnrea/otiahUnefs  of  it  ^    -  ^ 

that  I  ivould  Bctver  eftaoLijh  it*     But  ivhfTi  a  rule  of  laiv  has  long 


WAf  fo  now,  I  «w  fi  frilly  convii 


frevailedt  it  ought  to  he  fuf ported,  though  it  he  not  ftri^ly  agratr 
4^le  tjD  natural  rmfon\  for  in  many,  ii^ances  it  is  tnore  tnattria^ 
that  tjn  la'w  is  ktiled  than  how  it  is  fettled*  But  as  I  thini  that 
this  c(i/e  may  he  determined  lAfithos^t  determining  this  queJUtnt  I 
fiall  leav^  thf  rule  unimpeached,  and  found  my  decree  on  the  fe-r  , 
^ond  qtteftion.  He  then  proceeded  to  confider  the  fecond  qi^ediotu  . 
and  after  dating  feveral  authorities  to  ihe\v  there  might  be  ex- 
ceptions to  the  general  rulcj  he  pointed  out  the  particular  ^ir- 
cumftances  which  he  relied  upon  in  the  cafe  Uefore  him,  and  on. 
account  of  them  only  affirmed  lord  Cowper's  decree.  Lord  Hard- 
w!cke'$  guarded  manner  of  exprcfling  himfelf  on  this  laft  cafe. 
amounts  to  a  fuU  acknovvledgment  of  the  general  rule,  and  is  the 
il;-ongeii  authority  to  prove  its  exiftence.  Gecaufe  he  avowed  his 
diflike  of  it.— Upon  the  whole,  it  is  lubmittcd  to  the  Ieame4 
reader,  that  the  general  rule  of  being  heir  general  to  take  as( 
heir  m:ile  or  female  by  purchase  may  be  defended  as  a  reafonablo 
rule  of  conilruclion,  where  the  words  merely  operate  as  words 
of  purchai'e,  and  more  particularly  if  the  fuperadded  words  of 
li'^iitation  arc  to  heirs  general,  as  where  land  is  given  to  the  heirs 
female  of  the  hody  of  one  and  the  heirs  of  their  hodies  \  that  the 
authorities  before  and  in  the  time  of  lord  Coke  fully  wajrante4 
him  in  advancing  the  rule-  in.  its  full  extent,  that  is,  where  the 
wprds  operate  as  words  both  of  purchafe  and  limitation ;  ^hat  the 
rule  h^s  been  confirmed  by  many  cafes  fmce  lord  Coke's  time ; 
and  laftly,  thut  as  lord  Cowpcr's  opinion  is  the  (ingle  dired  au- 
thority in  any  printed  book  againft  the  rule,  and  ii  has  been  a£bed 
upon  and  acknowledged  in  feveral  fubfequent  cafes,  it  ought  ftill 
to  be  obfervcd,  where  the  conftrudiQn  refts  fingly  on  the  words 
heirs  female,  and  they  fiand  i^iexplaincd  by  any  other  vprds  or 
circumilaiices. 

[Note  ^46.]  (0  It  is  very  unufual  to  create  an  eftate  in  tail  femo^*  and  I  [25*  ft*  j 
halve  feen  an  argument,  in  whichl  it  has  been  attempted  to  prov^, 
tha,t  the  l^w  of  England  ^ill  not  allow  of  a  defcent  through  fenoales 
only,  even  in  the  cafe  of  eft^tes  tail ;  bnt  otlier  authors  as  well  as 
Littleton  and  CoI;e  mention yi(Cj&  defcents,  nor  did  I  ever  hear  an^ 
authority  cited  to  fupport  the  contrary  dodrine.  See  PiQw4t 
Qua^r.  87.  and  \\\.  > 

[Note  147.]        (?)  If  h^fiand  and 'wife  art  diivorctd\yinzvlQ,  th^  etre.imlj  te^  ^  25.  b,l 
nants  for  life,  for  tkf  la^  doJi  not  pr {fume,  that  tb^  *{vill  many 
again.    7,  ^  4.  16.     i.  H.  6.  43.    Hal  MSS. 

[Note  148.]  (4)  Here  it  cannot  Le  tail,  for  the  uncertainty 'which  of  thent  ht 
'will  marry  fir  ft.  But  if  a^  gift  was  to  J*  and  B.  a  fem^Jble  oti^tQ 
thf  heirs  of  their  hodies,  rimatndc^  to  A.  and  C.  afemt  fok  and  to  tbi. 
heirs  oftfjfir  hodies^  it  is  tail    Hal.  MSS. 


[Note  149.] 


(1)  In  pleading  feifin  of  fu^h  an  eflatc  in  hulband  and  wife,  \t  T  /jg,  Jul 
ibair  be  alkdged,  that  they  were  foifed  together  and  to  the  heirs  of^        *   -   "T 
/^  body  of  the  wife  in  htr  right  \  and  not  that  they  were  feii'ed  of 
tbffriekold  or fec'tuilf    fcr'fi^heirbcrt,  ^7.  H.  8.  21.  b. 


(3)  Vid. 
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(3)  Vid.  Nokta/i  It 3.  page  84.     Gi/i  to  hujhand and  ivifi  fir   |  Note  150.] 
thoir  Umes^  arid  afitr  their  tkczaje   to  the   heirs   tf  the  body  of  the 
httjband  procreand'  fuper  corpus  of  the  nvife,  is  tail  only  in  the  huf 
handt  atd  the  <ivife  hath  only  for  life\  and  it  is  the  fame  luith  hae- 
rediiws  of  the  hufiand  dc  co»*pore  of  the  hujhand  on  the  ivife  pro- 
creand*.    &k«ic  and  Oxcnbridgc.     So  7r.  6.  Jac.  B.  R.  Refps  and 
Bonham.     Land  limited  to  hufiand  and  tfjife  for  their  Hves,  and  aftet 
their  deceafe  haercdibos    of  the   body    of  the   <wife   by  the  h:fband 
ta  he  heg§ttM ;  it  is  tail  only  in  the  ivife.     But  it  tvas  agreed,  that 
if  it  bad  been  tc  the  heirs  'which    the    hufhand  JhouU  beget  on  the 
icdy  of  the  nwfe^  or  to  the  hrirs  of  the  body  of  the  ^ife  and  of  th^ 
iody  of  the  hujband  to  be  begot  ten,  it  had  been  tail  in  SotL^^S.  R,  2, 
tail  3  a,     Gif4  to  th0  hufband  and  ivife  and  to  the  heirs  of  the  bodies 
ifiumg*  emd  if  the  mjifi   oblerit   fine   hreredtbus,  yet  tail  in  both, 
12.  £.  3.     Variance  77.      9.  E,  3.  64.  ibid  93.     Land  gi'ven  to 
hujband  and  nvife  and  to  the  heirs  of  the  body  of  the  hujband,  and  if 
hu/band  an4  "juifi  obierit  fine  hatredibus  inter  eos  procreatis,  re- 
mainder  otjter;  yet  it  is  tail  general  in  the  hujband  only. '^ Land  given 
M  the.  bufband  and  ivife  and  to  the  heirs  of  the  hijband  of  the  body  of 
his  tuife  to  be  begotten  ;  it  is  only  tail  in  the  hujband.     Hie  fah  29. 
Tet  if  gift  be  to  the  hujband  and  'wife  and  to  thi  heirs  of  the  body  of 
the  'wife  by  the  hujband  to  be  begotten,  the  tail  is  only  in  the  ivife. 
His  hetK  apfropriate  in  thefrfi  cafe,  of  the  body  in  thefecond  cafe, 
<*-^Ha1.  MaS.     But  where  the  gift  is  to  the  wife  only,  and  to  the 
heirs  of  the  body  of  the  hufhand,  then  the  tail  is  not  in  either,  of 
which  lord  Hale  gives  the  following  cafe  as  an  inftance. — Nota 
p.  1651.     Siir  Lo'i/enthorpe  Franck's  cafe.     Land  gi*ven  to  the  'wife 
for  li/hi  remainder  to  the   heirs  of  the    body  of  the  hujband  on  the 
bctbf  of  the  iioifi  to  be  begotten.     Ruled,  that  it  is  mot  tail  executed 
o»'i^ao  in  the  'wifi,  but  a  contingent  remainder  in  the  heir  of  the 
hufiand^s  body^  it  being  limited  to  the  heirs  of  the  hujband* s  body  ; 
emd  that  as  the  wifi  died  in  the  lifi  of  her  hujband,  the  remainder 
was 'void,    Hal.  MSS. — The  fame  cafe  is  reported  by  the  nam^ 
of  Goflage  and  Tayler  in  Stil.  325.  but  there  the  remainder  is  dif- 
ferently expreAed ;  for  it  is  not  to  the  heirs  of  the  bodies  of  both  in 
direSi  terms,  but  it  is  to  the  uje  of  the  heirs  to  be  begotten  upon 
the  body  of  Sufanna  by  Leventhorpe  her  hufband ; .  which  moft  pro- 
bably were  the  words  oJF  the  remainder ;  for  Glyn*«  argunient  in 
favour  of  the  wiie's  having  an  eilate  tail  appears  to  have  been 
founded  on  the  r^nainder*^  not  pointing  exprefsly  to  the  heirs  of 
tither.^^  After  Sir  Leventhorpe  Franck's  cafe,  lord  Hale  pu^  a 
qwere^  and  then  add6~»V.  3.  E.  3.  Formedon  8.     Land  gi-uen  to 
J,  S,  ox  ttxori  fuse  quam  poftea  derponfaverit  et  haeredibus  de  cor- 
poribas  eonun;  the  'wife  takes  nothings  becauje  not  known  at  the 
time ;  but  it  is  a  tail  in  the  hujband,     Tet  i>ota«  haeredibus  de  cor- 
poribus;  if  the  *wifi  had  taken  an  ejtate,  it  had  been  a  tail  in  both, 
Hal.  MS^8.      According  to  this  cafe  the  t^il  is  in  the  hufband^ 
though  the  wife  take<  no  eftate  and  the  tail  is  exprefsly  (o  the  heirs 
of  the  bodies  of  both.     But  this  is  more  than  was  contended  for  by 
the  cou^rel  for  the  wife's  eilate  tail  in  Goffage  and  Tayler,  who  ad- 
nitted  the  contrary  to  have  been  fettled  by  the  cafe  in  Yiy,  93* 
pL  64.  and  by  Lane  and  Pannell,  which  is  in'i.  Ro.  Rep.  238.  317. 
and  438.     See  alfo  contra  pofl.  Se^h  ^j2.  and- the  cafe  of  Fro'g- 
morton  on  thedemife  of  Robinfon  agamft  Wh^rrey  in  Wilf.  vol.  z, 
page  I  a?,  and  \iu^.  where  on  a  furrender  of  copyhold  lands  to  ^. 
tvhom  ui%  fiMTfendecor  intended  to  marry,. and  to  Uie  heirs  of  their 

(  D  4 )  two 
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[Note  151.] 


two  bodies,  it  was  adjudged,  that  the  wife  took  for  life  with  a 
contingent  remainder  to  tlie  heirs  of  the  bodies  of  her  and  her 
hu/band* 

(i)  So  gift  to  J.  and  the  heirs  which  her  hufband  (hall  beget  ofr26«b.l 
her  body  is  tail  in  the  *wife\  and  ytt  it  is  not /aid  her  heirs  nor  hdrs  "^ 

^her  ^6^.     41.  E.  3.  24.    Hal.  MSS. 


[Note  15*.  ]        (2I    Nota,  in  Uttl§to\U  cafe  the  fw  takes   iy  purchafe,  and  in 

^Iande*vi!e*s  cafe  he  takes  by  purchaje  joidily  *wi/h  the  mother.  But 
if  the  gft  had  been  to  Roberge  and  to  the  hors  of  her  body  hy  tha 
hi.fhand  begotten,  or  to  the  heirs  of  her  body  and  of  the  body  ofthk 
hufhand  be^cttcn,  it  feems  tail  only  in  the  *wife»  Quaere,  and  vid. 
12.  H,  4.  102.  ly  Thiminge,  Litt,fed.  352.  and  1.  Ref,  SheHie*s  cafe. 
104.     Hal.  Mb'S. 

[Note  153.]  (3)     ^^^  therefore  though  Maud  had  b*cn  of  the  half  bloody /be. 

fhould  ha've  taken.  Hie  Hodgkinfon's  cafe  cited  fol.  1 4.  fe£t»  6» 
M,  30,  31.  Ehz,  B.  R,  Morris  and  Maule  W.  Vid.  H^  ^l.  fT. 
n.  23.     Hal.  MSS.-oSee  ante  fol.  14.  a.  n.  6. 

[Note  154.]         (4)  l^'here  one  named  after  the  habendum  Jhall  tabc^i-^H.  13.  Jac, 

Brookes  and  Brookes.  In  cuftomary  grant  by  copy,  one  not  named  in 
the  premifes,  being  named  in  the  habendum,  may  take  a  pre/ent  eftate^ 
Venic  I.  S.  et  ccpit  de  domino,  habendum  to  him  and  his  'wife 
is  good.'—'In  frank-marriage  a  'wife  /hall  take^  though  named  only  in 
the  habendum.  Hic^^/.  17.  4.  E.  3.  4.  5.  £.  3.  17.  Brief 
703  -—^0  //  /eems  in  render  by  fine  to  B.  habendum  to  B».and  C,  his^ 
*ivi/e,  8.  £.  3.  31.  24.  £.  3.  58.— <So  by  a  deed  by  nAjay  of  remain-' 
der,  a  ftranger  to  the  deed^  though  not  named  in  the  premi/es^  /ball 
take.  li'ic/oL  \%'^./e£i,  283.  8.  £.  3.  50.  But  other<wife  regu^ 
larly  one  /hall  not  take  a  pre/ent  intereft  jointly  ^with  another,  unle/s  be 
be  party  to  the  deed  and  named  in  the  premi/cs,  H,  B.  2.  Feoffments 
hie  fol.  378.  j^*^.  721.  3.  H.  6.  18.  27.  16.  £.  2.  Aff.  371. 
T'rin.  16.  jac.  rot.  I c  89.  Green*LVOod  and  Tyler,  Hob.  314,  But 
if  by  deed  iudenied  or  poll  J.  grants  the  manor  of  S.  habendum  to  B. 
et  hacredibus,  it  is  good  though  he  *was  not  named  in  the  premijks. 
Hal.  MSS. — See  the  cafe  of  Brookes  and  Brookes  cited  by  lord 
Hiile  in  Cro.  Jam.  454.  and  2.  Ro.  Abr.  66,  67.  and  Vin.  Abr. 
Grant  K.  a.  in  which  two  lad  books  there  are  many  other  cafes 
relative  to  the  fame  fubjcd.  See  further  ante  7.  a.  where  lord 
.Coke  writes,  that  if  A.  gives  land  to  hold  to  B.  and  his  hcir^  it  is 
good,  though  he  is  not  named  in  the  premifes ;  to  which  lord  Hale 
;idds — But  gift  in  the  premifes  to  A,  habendum  to  A*  and  B.  is  *void 
4is  to  B-  M.  2^.  Eliz.  O'zv,  Fid.  ante  6.  a,  Plonvd,  Comment.  156. 
Throgmorton's  cafe,  Hal.  ^SS.  See  alfo  ante  where  lord  Coke  de- 
fcribcs  the  oince  of  the  habendum,  on  which  lord  Hale  gives  the  fol- 
lowing annotation—//  is  not  neceffary  to  repeat  the  thing  granted,  it 
being  Ju/ficient  that  it  is  named  in  the  premiles.  H.  44.  Eliz^  B.  R, 
Hill  and  Giles  adjudged.  Que  not  named  in  the  premifes  Jhuli  not 
take  by  the  habendum,  ttnle/s,  FirH,  in  ca/e  of  frankmarriage,  hie 
fci^}.  1.7.  Secondly,  in  cafe  of  grant  by  copy.  T.  15.  Jac.  B.  R. 
Brookes^ s  cafe.  Cro,  Jam,  434.  Thirdly,  in  cafe  of  a  remainder , 
Leafe  to  h ufi and  and nvife  hub^ndvLm  to  the  hifbatndfor  10 years;  the 
•wife  takes  nothing.  7*.  3 1.  EL  Mo.  So  leafe  of  the  fcite  of  a  recto  y 
0md  ail  tithes  appertaining  to  it  habendum  the  fcite  cum  pertin'/or 

ao  years^ 


Lib.  r.     Of  Tenant  In  taile.     Sefl:.  31,  32>  33,  ^ 

20ygars9  the  tithes  faf$  enlyat  *wilL  H.  48.  EL  Mo.  222.  Carje*t 
ca/e^  Grant  te  A,  and  B^  habendum  to  A,  for  yean t  remainder  to  B, 
for  years  ^  is  goodi  hut  leafe  of  i<wo  acres  to  A.  and  B,  habendain  one 
acre  to  A,'  for  years,  the  ether  to  B,  for  years,  is  had,  T»  4.  Eliz, 
Vid,  Hoh,  172.     Hal.  MSS.—- See  contra  to  this  laft  cafe.  Mo.  26.  • 

by  Bronvn  arguendo.  For  other  in  (lances  of  differences  between  the" 
premifes  and  hahendum,  particularly  where  the  former  has  been  joint 
and  the  Izxxat federal,  (ee  Mo.  43.  247.  880. 

r  27.  3.-1       (*)  ^^  i^ft  fo'^9  and  his  heirs  of  the  hody  of  B.  bis  wfe,  *who  is   [Note  I55.I 
*     '        "^  dead,  is  tail.     12.  //.  4.  I.    Rationem  diverfitatis  qvacrcfor  the 
fecmdjon  is  his  heir  of  the  hody  of  the  father.     Hal.  MSS. 

(^)  In  the  cafe  on  the  ^Itle  to  the  earldom  of  Oxford  decided  in   |[Note  !$&! 
parliament  i.  Cha.  1.  the  judees  held,  that  a  limitation  of  the  earl- 
00m  to  Aabrey  de  Vere  and  his  heirs  males,  being  by  a6t  of  par^ 
liament,  was  fufHcient  to  raife  a  fee  £mple  defcendible  to  males 
only.    See  W.  Jo.  lOo,  , 

(6)  Lord  Hale  adds  the  following  inftances  of ^rrrtf/]imItatIon&»'  [Note  ic/.l 
King  Henry  the  Third  dedit  maneriam  de  Penreth  et  Sourby  Alex- 
andro  regi  Scotiae  et  haeredibus  fuis  regibus  Scotiae;  and  Alexander 
having  daughters,  eftuhichone  <was  married  to  the  Earl  of  Hunt,  died, 
not  halving  any  heir  king  of  Scotland,  et  ea  de  caafa  King  £,  i .  re- 
covered  Jeifin,  and  the  coheirs  of  Alexander  <were  excluded,  Lih,  parL 
^.  I.  134.  308.  The  hofpifal  of  Saint  Katharine  nuas  founded  hy 
queen  Eleanor,  *wife  of  Hen.  3.  referring  the  patronage  fibi  et  reginis 
Angliae  pro  tempore  exiilentibos,  et  eo  titalo  regina  Philippa  uxor 
£•  3.  habet  patronatunu  Clauf  7.  E.  3.  parte  2.  m.  2.  HaL 
MSS. 


( 


27.  b.J  {^)  See  ace.  s.Ind.  302.  But  yet  he  cannot  have  aSion  of  [Note  158.} 
wafle  againA  another,  for  he  cannot  count  ad  exharedationem ;  and 
it  is  ikid,'  that  tenant  in  tail  lofes  his  a6lion  of  walle,  if  he  becomes 
tenant  in  tail  after  pqffihility  of  iffue  extin£l  pending  the  writ.  See 
Bro.  Abr.  We^e  pi.  14.  59,  60.  2.  Ro.  Abr.  825.  pi.  5.  Mo.  18. 
and  poft.  53.  b.  Note  alfo  that  it  is  faid,  that  though  foch  tenant 
is  not  punilhable  for  wafle,  yet  if  he  cuts  down  trees,  they  are  not' 
his  property.  4.  Co.  dy  As  to  this  difference  between  being  dif- 
punifliable  for  waile  in  felling  trees  and  having  the  propertv  in 
them,  fee  i.  P.  Wms.  528.  See  alfo  2.  P.  Wms.  241.  where  it  is 
faid  by  the  court,  that  if  tenant  for  life  cues  down  timber,  it  be- 
longs to  thofe  who  at  the  time  of  its  being  fevered  were  feifed  of  the 
firH  oflate  of  inheritance* 

r  28.  a,l      (7)  CdrdalPs  cafe  Cro.  Eliz.  315,  is  to  the  contrary;  for  there    [Note  159.J 
T  land  was  devifed  tp  A,  for  life,  remainder  to  his  firft  and  other  fons 

in  tail  male^  remainder  to  the  heirs  of  A.^s  body,  and  according  to 
Croke,  who  mentions  the  cafe  as  reported  to  him  by  lord  Coke,  it 
was  fefolved  that  y/.'s  eftate  tail  was  not  executed  for  the  poflibility 
of  the  mean  eilate's  interpofing,  bat  was  fo  disjoined  during  ^.'s 
life,  that  his  wife  could  not  be  endowed.  But  fee  Caf.  6.  R.  temp. 
Hardw.  1 7.  where  lord  Hardwicke  fays,  that  Cordall's  cafe  has  been 
ieveral  times  denied  to  be  law. 

(8)  Sic  DOta  remednder  fupported^  'without  particular  eftate,  hy  the    [Note  160. J 

pojjibility 
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f/iffibikty  thftt  ijpi(t  m^  i€  iftrn*    But  if/ttcb  Unflut  iswits  4  /Wt 
M^O!  this  ttmt^indtr  is,  defiroyedt  hecaujk  tki  ifi^ktes.  4we  cpnfaundtd* 
1UI«  ^SS.— >Hcre  it  is  proper  to  add,  that  tl^re  \%  a  differcncp 
between  falpjoining  ti^e  inheritance  to  the  particular  eftato  by  tbo 
fq^  conveyaocf  fts  lifiii^  t)i^  iotermedi^te  CQuiipg^nt  r^si4inder» 
«nd  ^  a^cel^  of  one  to  t^^e  other  by  a  difiind  2^^/uhfi^Hmt  a^  or 
conveyance;  fotr  bn  the  latter  c^f^  the  contingent  reo»ainder  13  do* 
ftroyed,  though  not  in  Uie  fomier.    Se^  a«pc.  PiUrefoy  and'  Kogcrs* 
2.  Saund.  380.     It  has  even  been  adjudged,  that  in  tlie  latter  caffr 
the  dt^emi  of  t]|e  inhe^i^ce  oa  \\u^  pedon  havit^g  the  pvticular 
cfiat^  will  d^firoy  the  cpniingent  Tennaii\4ert  yvhe^  the  dftTcen^  ha» 
hctT\fuhfequoit  to  th?  coij\meQce|i[\ent  of  the  p^ticHl;^  ^ft^te.     See 
Kent  and  Harpoelf  I.  Ventr.  306.  T.  Jo.  76.     Hooker  and  Hooker^ 
Qaf.  in  9.  R.  teap.  Hardw.  13.    But  adefct ntof  tt^  H^  e*  tf^^nt 
fo\r  life  will  not  hurt  the  ^njtingent  remainder,  where  |he  pajctiou- 
lar  eilate  and  the  descent  take  pb|ce  at  ik^^^me  tim^t  and  4re  de« 
rived  from  xht fyi/t$  fa^m\  as  where  h|nd  i^  devifed  to  J,  for  b£pt» 
remainder  over  on  a  contingency,  and  at  the^evifqr's'dei^theyeT 
verfion  d^fcends  upon  J,  as  his  heir.  See  ace.  Archer's  cafe,  1.  Co. 
^6u  Plnnkett  and  Holmes^  |.  Lev.  111.  ^nd  Soothby  9»i  Yeroon^ 
9.  Mod.  147.    Tt^e  caie  of  Wood  and  In^erfole»  Crp.  Jam*  260. 
fcenc^  cantra;  but  fee  the  obfeFva$ion  o^  the  laft  cafe  in  T.  Jo.  79. 
and  PoUcxf.  4^1.    It  w=ou.(4  ^  ^  gf^^t  omifiion  npt  to  apprise  the 
fti^cQt,  that  ^t  ftf^e^  of  this  ^lote  is  diUy  go^  into  by  mr.  Fe^rne 
in  his  EfTay  on  Contuigeot  Remainders.    S^e  page  1 1 1  to  uS  of 
the  fecond  edition,  ^here  ^«^  author  raoi^  learnedly  ^nd  ingeniovfly 
ftates  the  feveral  did^n^ions,  explains  the  reafoos  on  which  they  de^ 
pen4»  end  eodeavaufs  to  re c$)^9U9  9}k  the  ^e^^s  00  this  nice  fub* 

-  [ea. 

(Note  161.]        [.i)  Hujbani and  ^fi  tenant,  in/fecudtaih  thi  bufianJ^a,^-  r  j^g^  ^J^ 

banjjnf  ijfiu  by  tb<  ^ifc:  tbe  iffm  catutot  iubmt,  andya  u  mqny  pnr'^ 
po/es  the  w/e  J'ur*vi*ving  is,  ttnant  in  tail  afVer  pofii UUiy,  for  iffi>€i 
makes  hafefor  %\  years  according  to  the  JU^ute^  itjhall  hnd  tbe  ccuu^. 
fefipOrif  it  is  for  tbree  li'ves^  it  Jball  not  b^  a  forfeitHrey  AT.  29.  Jac, 
llot.  Crocker  and  Kelfey.  Hoi,  Rep.  Melton's  cafe,  Vid,  9.  Kep. 
Beaumont* s  cafe,  Itfeems^  Jbe  cmnnotjug'ar  recodify  aft^r*  Qu9Mne. 
Vid.  this  cafe  of  Beaumont  etftem^Mtrds  debated*  H,,  1 5.  Qba*  &,  B% 
in  Baker  and  Willis  ^ro.  Cba,  476.  The  caf^  of  Crocker  and  Kel- 
fey is  in  W.  Jo.  6a.  Hutt.  S4.  Cro.  Jasi.  688.  B^idgro.  27. 
2.  Ra  Rep.  490.  498.  i.  Ro.  Abr.  843.  pi.  3.  and  O,  fiend].  139. 
143.  Beaumont's  caie  is  in  9.  Co.  138.  b,  and  Mekon's  cale  is  m 
Hob.  254.  Note,  that  in  the  cafe  of  Crocker  ^pd  Kelfey,  th/e 
qaellion  was  on  the  operation  of  a  leafe  for  21  years  not  v/arranted 
by  the  32.  H.  8.  the  ancient  rent  not  hav^ig  been  r^t^rved  ;l  but  the 
iffue  in  tail  having  levied  a  fine  during  the  wife's  life,  it  was  ad- 
judged that  the  leafe  was  good;  but  it  fe^ms  to  have  been  aereed, 
that  the  wife,  notwithdanding  the  hu^and's  dc^th,  was  tenant  in  tail 
fb  as  to  be  capable  of  making  leafcs  within  the  da^ute.  Indeed 
this  latter  point  had  been  adjudged  in  a  former  cafe,  which  is  in 
Godb.  102.  See  too  4.  Leon.  57.  As  10  ^former  poiat,  befidca 
the  books  already  cited,  fee  2.  Sid.  62. 

[Note  162.]        (3)  ^"^  ^^^""y  ^5  "0^  always  neceflary  to  give  feifin  in  deed\  for  f  2Q,  a.! 
if  the  land  is  in  leafe  fox  years ,  cuxtely  may  \^  vvi|^o«»t  en^  or  ^     ^*    *^ 


even 
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even  receipt  of  rent»  the  poQ^flion  cf  t])^  leSeq  fqr  yean  h^\vt^ 
cleemed  the  poiTeOionof  t)ie  huib^Qd  an4  wife.  See  tb?  cafe  of  P<; 
Grey  aod  Richardfoq,  3*.Atk.  if^^j.  Lord  C^c'si  dlodiine  ^hiqaf 
lei£n  for  9.  pi^'^o  frairis  is  the  ^iae.  See  a^te  ^c.  j^«  Iti  n.  ju 
there  the  caie  of  Newman  a^id  >(ev(jT)4n  is  citecT, jrom  W^C  V<H» 
2.  p.  516.  b^ut  no  hin|  oeii^  givea  of  the  point  f^|idg^«  it  ii^Y 
be  proper  to  add  here,  that  m  that  cafe  the  court  conilrued  the  poi- 
fei&on  of  a  inother  tp  (te  a  poifeillpn  for  ^p  infant  )ier  fpQ  as  his 
guardian  ^y  law»  (he  l^^ing  next  of  bloq^d  tp  wfapm  the  ii)^riHV|c^ 
could  not  defcen^f  apd  held  it  ^  fu£<:i(r^t  feifin  p  exclude  thp 
daughters  by  a  former  'vtnter* 

(4.)  Wbethn  it  ie,  an  ad'vo'yj/jm  in  grofx  arofffriJanl*    A.fiijed^  [Note  l6^«] 

m  piAMor,  tB  i^bich  an  ad*iivwpn  U  atftp4l^9  4^"\  ^fi'vivg  iffkl^.  4k 

^at^hur*  tiflffi  takes  hu/ban^  and  dies  iefav^c  ^tUiy  ivt(K  thf  n^pr*     Z( 

/eemt^that  the  buJIfoM  j^l  «^/  he  ^e/fOfit  hjatbA  curufy^f  th^  ad- 

*u€FwJmu  n/fr  of  thi  rents  incident  to  th^  ma^»  b^aujh  he  had  nfitjei'* 

fin  of  Oft  frindfal.    HaL  MSS. 

(5)  According  to  Perkins,  the  bulban^  Aiall  have  curtefy  in  an  (Note  164.] 
j^dvowfon,  thoa|;h  he  fuffers  the  ordinary  to  prefefit  by  lapfe  on  an 
avoidance  in  bis  wife's  Iife>-(ime.     Perk.  SeA.  4^8.    But  fach  a 

cafe  is  not  \yithin  lord  Coke's  re^fon  for  allowing  curtefy  of  an  ad- 
vowibn  without  feiAn  in  deed\  nor  do  I  fin4  any  authority  to  fuppprt. 
t]ie  dodrine,  befidcs  Mr.  Perkins's  name.  Xk<^,  indeed,  on  ac- 
cpnnc  of  the  learning  and  ingenuity  difplayed  in  his  FrofitohU  Book 
on  the  laws  of  England,  ought  in  general  to  have  conj|iderabl^, 
weight;  though  one,  who  wrote  foon  after  Mr.  Perkins^i  defcribes 
him  to  be  A  man  (hat  'writetj^  of  di*verfe  titles  of  our  lapjj^  rathfrfub* 
tijlj  than  foundhf^  Fulb.  Paral.  ao.  a.  See  alio  a  more  particular 
«:htra^er  of  Mr.  Perkins  in  Fulb.  Prepar.  23*  &• 

(6)  Here  an  nfe  hejfort  or  not  executed  by  the  27.  I?.  8.  moft  be   [Note  i6c.J 
meant ;  for  an  nfe  withii^  that  ilatute  is  a  legal  eAate.    See  ace.. 

2.  And.  75.  147.  and  by  lord  Coke  himfelf  in  Cro.  Jam.  201.  See 
alfo  i.New  Abridgm.  66o.  B,ut  though  in  dridnefs  of .  )^f 
there  cannot  be  curtefy  of  trujls^  yet  iince  lord  Coke's  time  our 
courts  of  equity  have  allowed  curtefy  both  of  trufts  and  of  other 
interefls,  which,  though  in  Ifvw'  mere  rights  and  titles^  are  deemed 
eftates  in  equity^  and  made  to  conform  to  many  of  the  rules  and 
confeauences  incident  to  eflates  in  Azw.  See  in  i.  Atk.  603.  the. 
caieorCafhborn  and  Inglifh,  in  which  lord  ch.  Hardwicke  decreed, 
curtefy  of  an  equity  of  redemption.  See  S.  C.  more  fully  reported  ia 
y  in.  Abr.  Curtefy  E.  pi.  23.  However,  a  vnife  in  point  of  benefit 
may  have  a  trail  of  inheritance,  which  may  be  fo  declared  as  to 

Erevent  curtefy,  «s  by  direfting  the  profits  during  the  wife's  life  to 
e  paid  for  htrfep'arate  ufe ;  for  in  mch  a  cafe  the  intention  to  ex-. 
elude  the  hu/band  from  curtefy  is  manife^l,  and  he  cannot  have  an 
equitable  feifm.  3.  Atk.  715.  Jt  is  alio  proper  to  remark,  that 
though  cuTttfy  out  of  a  truji  is  allowed,  yet  dffwer  has  been  refufed ; 
a  partiality  not  eafy  to  be  reconciled  with  reafon,  however  fettled  by 
^e  current  of  authorities.    But  as  to  this  fee  poll.  3 1.  b. 

(7)  Mr.  Perkins  makes  a  quare^  whether,  if  a  woman  feifedin    [Note  166- J 
fee  makes  leafe  for  Ufe^  refcrving  rent  to  her  and  her  heirs,  the 

|uil»and  ^1  not  have  curtefy  in  the  rent  during  the  leafe;  but  he 

fecms 
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feems  to  admit,  that  the  hofband  ihall  not  have  curtefy  of  the' 
land  itfclf,  unlefs  the  leafe  determines  before  the  wife's  death. 
Perk.  Se£t.  467.  See  poll.  32.  a.  where  in  a  like  cafe  lord  Coke 
fays;  that  the  wife  (hall  not  have  dower.  But  if  a  rent  is  incident 
to  a  reverfion  expectant  on  an  eflate  t^i]',  the  hufband  (hall  have 
curtefy  of  the  rent  till  the  tail  determines.     Poil.  30.  a. 

[Note  167.1         (0  ^'^  no^*  till  ifue  the  hujband  cannot  ufe  the  title  of  his  *wife*s  ^^9*  *^*J 

dignity  \  but  aftenvards  he  may.  So  adjudged  fy  Hen,  8.  in  the  cafe 
of  Wimhyt  luho  claimed  the  title  of  lord  Talhoys  in  right  of  his  tvife^ 
Hal.  MSS.—- This  annoution  fliews,  that  in  the  opinion  of  lord 
Male  a  title  of  honour  admits  of  curtefy.     But  lord  Coke,  after 

'  dating  /wo  precedents,  one  of  curtefy  in  a  title  of  honour,  and  ano* 

ther  of  curtefy  in  an  ofHce  of  honour,  avoids  making  the  lead  in* 
fcrence,  and  profeffedly  leaves  the  reader  to  his  own  judgment ; 
from  which  referve  it  may  be  conjeflured  that'  he  had  his  doubts. 
In  faft,  the  point  had  been  fcveral  times  controverted  in  lord  Coke's 
time.     About  the  year  1580  Richard  Bertie  claimed  the  barony  of 
Willouehby  in  right  of  his  lady  Catherine,  dutchefs  of  Sufiblk^ 
he  having  had  iflue  by  her.     The  claim  was  referred  by  queen 
Elizabeth  to  lord  Burghlev,  and  two  other  commiifioners,  as  was 
alfo  a  claim  of  the  fame  dignity  by  Peregrine  Bertie,  the  fon  and 
heir  of  the  ducheft  of  Suffolk  by  Richard  Bertie.     At  one  time 
the  precedents  urged  for  the  hufband  were  thought  to  make  an  im- 
predion  on  the  commi(rioneis;  but  (inally  they  made  a  report  in 
favour  of  the  fon,  who  was  accordingly  admitted  to  the  dignity  in 
the  life -time  of  his  father.     See  Coll.  Proceed,  on  Claims  of  Ba- 
ron. I.  to  23.     But  notwith (landing  this  cafe,  two  other  claims  of 
a  like  kind  were  made  within  a  few  years  after,  the  firft  about 
1586  by  fir  Thomas  Fane,  in  right  of  his  wife  Mary,  the  daughter 
and  heir  of  Henry  lord  Bcrgavenny,  and  the  fecond  about  1604 
by  Sampfon  Lennard,  in  right  of  his  wife  Margaret  lady  Dacres. 
Of  the  event  of  the  former  claim,  I  do  not  nnd  any  account; 
but  as  to  the  latter  it  appears,  that  king  James  referred  it  to  com- 
miflioners,  and  that  lady  Dacres  dying  before  any  decifion,  the 
a)¥iir  was  compromifed  in  16 12  by  the  king's  granting  precedency 
to  the  hufband  as  cldeft  fon  of  lord  Dacres.     The  letters  patent 
giving  this  precedency  recite,  that  the  commiflioners  had  found  ha- 
ronies  on  the .  like  right  conferred  on  the  hujband  in  feveral  fami^ 
lies^  and  in  this  particular  barony  of  Dacres  three  feveral  preccJcnts. 
There  are  other  expre(rions  equally  remarkable  for  a  iludicd  am- 
biguity, fuch  as  leave  undecided  whether  the  pretenfion  to  the 
wife's  title  was  deemed  a  claim  of  fervour  or  of  right  from  the 
crown,  and  appear  calculat  d  to  a^vord  an  adjudication  of  the  point ; 
and  in  this  unfettled  (lat(!  of  things,  it  is  not  furprifine,  that  lord 
Coke  fhould  be  fo  cauiious  of  advancing  any  pofitivc  ao<5lrine  on 
the  fubje«5l.     I  cannot  learn  that  there  have  been  any  claims  of 
dignities  by  curtefy  fince  lord  Coke's  time,  and  from  the  want  of 
modern  inflances  ot  fuch  claims,  and  from  fome  late  creations,  by 
which  women  have  been  made  pecrefTes,  in  order  that  the  families 
of  their  hufbands  might  have  titles,  and  yet  the  hufbands  them-  * 
felves  continue  commoners,  it  feems  as  if  the  prevailing  notion  was 
againll  curtefy  in  titles  of  honour.     However  I  have  not  yet  dif- 
covered,  whether  this  great  qucftion  has  ever  formally  received 
the  juwigment  of  the  lioufc   of  lords.— For    the  particulars  of 

Wimby'« 
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Wimby 's  cafe  cited  by  Iprd  Hale,  fee  Coll.  Claims  of  Bar.  1 1 ,  44. 

and  71, 

(2)  Lord  Coke  means,  that  the  hufband  (hall  not  be  tenant  by    [Note  168.] 
the  curtefy  ofihe/etjnieiy,  it  being  fufpended  during  the  ivhole  time 
of  the  marriage  by  the  leafe  of  the  tenancy  to  the  wife.     See  further 
as  to  the  effeS  oi/u/penfiQu  on  cortcfy  in  Perk,  fedt.  459,  460, 46 1^ 
462. 

(3)  The  hufband  could  not  have  curtefy  in  refpefl  of  the^rf,  be-  ^Notc  169.'  ] 
caufe  that  was  defeated  by  the  fon's  recovery  in  the  formedon ;  nor 
in  refpcA  of  the  taily  becaufe  the  wife's  feoffment  before  the  mar- 
riage hid  difcontinued  the  /a/7,  and  confequently  there  could  be  no    , 
feiiin  of  it  during  the  marriage.     This  feems  to  be  the  rationale  of 
the  cafe  put  by  lord  Coke, 

(5)  VjA  Pafch.  9.  E.  I.  rot.  4.  Si  habuit  cxitum,  qui  auditus  [Note  170.^ 
fuit  clamare  feu  vocem  edere  infra  quatuor  parietes;  quia/^^  ftoa  - 
fait  fvi/us  nee  auditus  clamare  ab  hominihus  ma/culisy  licet  per  fcemi- 
nas  nominatus  fuit  Johannes.  Therefore  hufband  not  tenant  hy  the 
curtefy.  H.  5.  E.  I.  rot.  i.  Wighorn.  Hal.  MSS. — I  cannot  guefs 
what  lord  Hale's  view  could  be  in  citing  this  record,  unlefs  it  was 
to  (hew  that  anciently  in  the  cafe  of  curtefy  the  having  male  iflue 
bom  alive  could  be  proved  by  nun  only;  which  muD:  beconfefTed  to 
have  been  a  moll  unaccountable  peculiarity. 

(1^  On  the  other  hand,  curtefy  by  the  cuftom  of  Gavelkind  is  [I<fotc  171.] 
fubjeft  to  feveral  difadvantages;  for  it  is  only  of  a  w^/V/yof  the 
wife's  land*  and  it  ceafes  if  the  hufband  marries  again^  See  Robin- 
fan  Gavelk.  b.  2.  c.  i.  where  the  learned  author  fuggells,  that  fome 
have  doubted,  whether  there  is  any  fuch  variance  between  the  com- 
mon law  and  the  cudom,  and  therefore  undertakes  to  prove  it  by 
authorities  on  record. 

(2)   ^0  if  it  ivas  a  rent  de  novo  granted  in  tail,  and  the  ^wife  dies  f  Note  172.I 
nvitboitt   ij/iie,    the    hujhand  Jball    be   tenant  by  the  curtejy,     Hal. 
MSS. 

(4)  4.  E.  2.  Cui  in  vita  15.  34.  E,  1.  ibid.  30.  10.  E,  3.  11.    [Note  173.] 
1.2,  H*  d*    24.     If  hujband  intitled  to  be  tenant  by  the  cnrtejy  aliens 

and  retakes  ejiate  to  him  and  his  nvifey  by  twbich  the  icife  is  remitted, 
he  pall  not  be  tenant  by  the  curtejy.  Contra  if  it  *was  before  ijjiu  had, 
9.  H.  7.  I.  Vid.  T.  7,  Jac.  Ley  n,  n.  Sfarrey^s  cafe,  Hal.  MSS. 
—See  Ley's  Rep.  9. 

(5)  Pat.  I  l.H.  3.  m.  3.  Cum  confuetudoctlex  Anglias fit, qu6d  fi    [Note  174.] 
aliquis  defponfaverit  aliquam  hsereditatetn  habentem>  et  ex  ea  pro- 

lem  habnerit,  cujus  clamor  auditus  fuerit  infra  quatuor  parietes,  et 
vir  fapervixerit  uxorem,  habebit  tota  vita  fua  cullodiam  hasredicatis 
uxoris,  lic^t  ra  ha:redem  habnerit  ex  primo  .viro,  qui  plenz  seta- 
tis  efl ;  prseceptum  eft,  qu6d  eadem  lex  obfervetur  in  Hibcrnia. 
Hal.  MSS. — The  fame  extraft  from  the  patent  roll  of  1  l.H,  3. is 
given  in  Hal.  Hifl.  C.  L.  180. 

flO.  b.l       (^)  ^^*^'  ferjeant  Hawkins  makes  a  qn^re  of  this,  obferving  that    [Note  175.] 
^'^  '     '•*  the  fee  and  freehold  were  in  the  wife,  and  that  the  wife  of  an  ideot 

fliaU 
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ftfcll  have  <lo*rer.  Hdv^k.  Abr.  df  Cd.  Liltl.  4* .  !t  hiS  been  alfo 
remarked,  that  there  is  noc  any  concottrfe  of  titles  between  the  king 
and  the  huiband;  t^  hiill>and's  titl^  t>y  curtefy  not  being  confiimmate, 
till  the  death  of  the  ^ife,  when  the  kiiig*s  title  detertnines*  See 
Plowd.  264.  Engl.  ed.  in  a  note  by  the  Emtor.  However,  note  xh6 
reafoninc^  in  Plowden.  See  alio  8.  Cb.  170.  where  it  is  adjudged, 
ffiat  though  in  the  cale  of  ideotcv  the  bmce  for  Jome  purpofes  has 
relation  to  the  time  when  the  ideot's  ellace  commenced,  yet  the  king 
is  only  incitled  to  the  profits  from, the  finding  of  the  office ;  which, 
as  it  may  have  fome  inHoencc  on  the  point  of  curtefy',  is  proper  to 
be  attended  to* 

£Note  176.]         (4)  tf  dijftifee  inters  on  dtjfeijhr^t  helr^  and  makes  fieffkenf  $rt  Ati^ 

dition,  and  enters  for  condition  hroken^  and  the  heir  enters,  the  right  is 
re^i*ved.    Vid.  19.  H.  6.  43.     Hal.  MSS. 

[£(ote  177.1         (7)  Nota,  in  tenancy  In  do^er  ihe  nutfijbidi  he  /aid  h  $e  in  ly  the 

hnfitmd.  36.  H,  6.  De^jjer  30.  Sut  tenancy  by  the  c»rt0  is  in  tht 
toft,  5.  £.  *.    Entry  66*    HaL  MSS. 

[Note  178.]  (8)  The  following  note  is  by  the  editor bf  the  elcT'enth  edition 
df  lord  Coke's  Commentary. — (The  realon  whv  the  law  gave  the 
^ifb  dower  will  appear,  if  we  confider  how  the  law  flood  anciently  ; 
iHf  by  the  old  law,  if  this  proviflon  had  not  been  made,  and  thef 
party  at  the  marriaee  had  made  no  affigmncnt  of  dower,  the  wife 
would  kave  been,  without  any  proviiion,  for  the  perfonal  eftates  even 
oFthe  richell  were  then  vciy  inconfiderable;  and  before  trufts  t^^rc 
invented,  which  is  but  lately,  the  hilfband  tould  give  his  wife  no- 
thing during  Ids  own  life,  nor  could  he  provide  for  her  by  will,  be« 
caufe  lands  could  not  be  deviled,  unlefs  it  wa^  in  fame  particular 
places  by  the  cuiloiii,  till  the  ftatute  df  Hen.  8.) 

£NoCe  X'JS'^       t^)  Clauf.  26.  H.  3.  ro.  19.    Mulier  ratidhe  tenuraein  dotem  Til,   a#7 
i|on  debet  venire  coram  jufliciariis  itinerantibus  ratione,  communis 
fuminontdonu.     But  yet  Jhe  Jhedl  he  attendant  to  the  heir  for  a  third 
fart  of  }he  jirvices,  for  *u;iich  he  is  attendUnt   over.     Tenant  in 
frank-jnarriage  in  J  he  fourth  degree  dies  \  his  ijjite  endonvs  his  mother  \ 
Jhefifoli  he  attendant  us  the  iffne  is,  and  Jhall  not  hold  acquitted.     So 
if  A,  gives  to  S,  in  tail  rendering  duri/tg  his  life  5  /.  and  a/ier  wards 
10/.  the  nvi/e  of  B,  endo^ived  fijall  hold  of  the  hdir  by  a  third  part 
ef  10S»     Bui  y"  there  he  tenant  by  $  s,  anfl  mefne  hold  over  by  10  s.  and 
tenant  dies  vAthout  heir 9  his  vjife  /ball  be  attendant  to  the  mefne  only 
for  the  third  pari  of  ^  K  kiil-w,  124,  129.     i^iz  foL  46.  leafe  by  /r- 
nant  in  tailp  avoided  by  the  ifjiteyet  revived  agednft  tenant  in  dvwer^ 
Hal.  MSS. 

[Note  180.]  (4)  Leffeefor  t^efurrewders  to  him  in  reverfion  on  condition,  andw* 
tersfor  the  tondition  broken  ;ytt  the  wifi  of  tie  reveiftoner  fifallbe  «r- 
dov:ed.    N^   u.    284.     Ormond's   cafe.    Hal.    MSS.— Sec   Noy 

[Note  i8k]  (6)  17.  E.  3.  65.  \i\cfol  42.  Vid.  6.  E.  3.  43.  contra.  Nota 
the  caje  $.E,  3.  ^ouch.  249.  jf.  gives  in  tail  to  B.  his  eldeft  foit 
nuho  dies,  the  vjife'of  B.  is  endov)ed  of  the  third  part  of  the  tjohole,  , 

J.  diis^  his  nvife  brings  dower  againft  the  luife  of  B,  Jhe  vjuches  tht 
heir  ff  her  lujiand  by  reafo.i  of  the  reverfton^  and  adjudged  thai  ht' 

JbaU 
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Jhail  'ufanrdni.  Blit  qUae)^  ffjhi  Jhall  recover  in  'odUa  thi  third  utri 
efthe  tvhcU  cr  mdy  the  third  part  of  tnve parts,  Itfeems  only  the  third 
part  of  Pwo  parts^  fy  reaftm  of  the  e^idiokm  Therrfore  « o«re  if  in 
thit  cafe  the  feifin  of  B.  he  not  fully  d*voided,  Euppofe  that  the  tv^fe 
tf  A^  bad  firft  recovered  during  her  life  the  'wife  of  B.  cannot  de^ 
mnnd  donjuer  exceft  of  the  t<we  parts  iJohich  'Mere  in  the  hands  of  the 
heir.    Hal.  MSS. 

[31.  b,]        (3)  Vf^nemtfor  life  tnakes  m  feojffmeni  in  fee  and  dies,  thenvife    [Note  182.] 
•'  fijeJi  not  be  endonoed.     3.  //.  4.  6.     l^.  H,  4.  13.     Tet  if  tenant  at 
iviU  makes  feoffment  and  dies^  his  tvife  Jball  be  endovjed.     Cited  by 
johes  9  Cha,  to  have  been  adjudged  34.  Elix.  in  Mofily  and  Taylor, 
HaL  MSS,— See  W-  Jo.  317. 

(3  a)  That  therfc  cahhot  bis  dower  of  a  truj^»  Tee  torrcft  138.    £Note  #85.] 
2.  Atk.  525.     See  further  2«  P.  Wm».  700. 

(9)  Pat.  I.E.  i.m.  17.  Prsefertim  cum  hnjufnHxii  mulierlbus    [Note  184*] 
caftra,  qu2  fuerunt  virorum  fuorunoi  et  quae  funt  de  guerra*  vel 
^tfatn  hotnagia  et  lervicia  aliquornm,  qas  fuat  d«  guerra,  in  dotem 
fibii  dcbueriint,  nee  confueverant  aiTignariy  ideo  faTvis  nobis  caftm 
ti  ^xhagus  phediais,  &c.    Hal.  MSS. 

(6)  Vid.  d  nvhole  manor  refeifed^  hecavfe  it  nuas  caput  baron is»    [Note  1 85.  J 
ihcugh  aj/sgned  by  the  hujhand.     Clauf.  20.  H.  3.  m.  20.  pro  axor« 

Robcrti  Fiizwalter.  Hal.  MSS.^-But  this  doflrine  mud  be  under- 
wood to  be  applicable  only  to  baronies  by  tenure,  of  which  it  is  ^id 
there  is  liot  any  now  remaining  except  Arundel;  and  therefore 
Creating  a  perfon  baron  'hy  sl  title  taken  from  a  principal  maniioa- 
iloufe  in  his  pofTefiibn  will  not  make  the  houfe  caput  baronize,  and  fo 
exclude  the  wife  from  dower  out  of  it,  becaufe  fuch  a  bafony  it 
Iherety  titular,  aiid  a  titular  barony  cannot  have  caput  baronia^ 
Adj.  in  lady  Gerrard's  cafe,  i.  L.  Raym.  72.  and  other  books^ 
See  Mad.  Bar.  Angl.  10. 

(7)  Vid.  24.  E.  3.  28.  59.     Tenant  in  tail  has  ijite  A.  and B.  and    t^OtC  18&J 
Lojes  to  A.  fo7'  years  and  releafes  to  him  and  his  heirs  avith  avar- 

f-anty,  and  A»  takes  C,  to  nvfe  and  dies  halving  ijjue  D*  tenant  in  tail 
dies,  D.  dies,  and  C,  reco-vers  douuer  againft  B,  Adjudged*  HaU 
MSS. 

(9)  Nota  anciently  a  tfjoman  alien  nvas  not  dowdUe;  but  by  facial  [Note  187.'] 
aff  of  pariiamehi  not  printed  Rot.  P^rL  S.-H.  5.  n.  ic.  all  <women 
aliens,  cwho  from  thenceforth  (defores  au  avant)  Jhouldbe  married  H 
inglijhmeh  by  licence  of  the  king,  are  enabled  to  demand  their  donver 
after 'the  death  of  theif  httfbands,  to  'whom  theyjhouldin  time  to  comi 
ie  thitrried,  in  thejanie  manner  as  Bnglijh  nwmsen.  But  this  aSi  did 
not  extend  to  thofe  married  before,  and  therefore  in  Rot.  Pari.  9.  H.  5. 
iJ.  9.  there  is  ajpecial  ad  <f  parliament  to  enable  Beatrice  counttfs  of 
Arundel  bom  in  Portugal  to  demand  her  dower.  HaL  MSS.— i-See 
ate.  1.  Ro.  Abh  675. 

'^    *  3        (3)  But  the  qffignment  is  gocd,  thottgh  tithes  of  the  third  yard-    [Note  l88-] 
'*  •■  **i   land  be  affigned.  M.  ^.  J ac.  C.  B.  Kettkbfs  i-a/.— Hal.  MSS. 

(4)   ^5.  £.  3.  46.   But /l:e  Jhali  be  endou^ed  of  rent  r^4r%'td  in  tail    [Note  189.] 
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J9  long  as  the   tail  torttinues^     lo.   £•  3-27.  hie  fil,  50. — HaL 

MSS* 

£NoCe  190.]  ,  (5)  P.  8.  Jae.  C.  B,  fi.  23.  FuIgeamU  cafe  Key  ».  280.  Whitlef 
and  Bed  a  pro^i/o  in  the  ivn't  of  feifin  qu5d  tcncns  non  expellatar. 
But  fee  27.  H,  %.  If  tenant  for  years  he  recei*ved  and  his  term  is  aU 
hnuedy  ceiTet  e^recutio  durante  ternino.  Yet  the  law  vefts  the  aduaf 
fofjejjion  in  him  *Luho  recovers ;  and  nota  here  Jhe  Jkallreco'ver  damages 
according  to  the  'value  of  the  rent^  P.  22.  Jac.  C.  B.  /*.  i6.  E.  3^ 
— HahMSS. 

fNote  lOI.l         (^)   ^'  demand  of  land  and  common  pro  omnibus  aver  lis,  luithouf 
Joying  eidem  fpedlant*,  is  good  after  *verdi3,  and  Jhall  not  he  intended 
common  nuitbout  number.  P.  9.  Car.  fi.  R.  Pre-wet  and  Drake  Crook 
jf,  3. — Hal.  MSS.    Sec  Cro.  Cha,  3CX5.  W.  Jo.  315. 

fNote  102.1        (7)    But  fie  fiall   not    have    emblements,      Dj.    tid.  —  HaL 
MSS, 

[Note  193.]         (8)  Vid.  1.  F.  5.  !  I.  17.  E.  3.     Iffcojfee  improves  By  Buildings^ 

yet  donjuer  fiall  he  as  it  nvas  in  the  feifin  of  the  bu/band,      17.  H.  3# 

Dower  192.     31.  £.  I.     Vouch.  288.     For  the  heir  is  not  bound  t9 

tvarrant,  except  according  to  the  value  as  it  vjas  at  the  time  of  the 

feoffment  t  and  fo  the  luife  v:ould  recover  more  againft  the  feoffee  than 

'  he   vjould  recover  in   value ^  ivhich  is  not  reajfofiable.'^-iisLi.  JV1SS< 

See  further  Hugh.  Comment,  on  Orig.  Writs  196. 

[Note  194-]         (9)   I?.  E.  4.  29.  Vid.  ace,  Noy  ».  433.  and  ».  467.     Fovoel and 

Weekes  in  cafe  of  divorce  caufa  adulterii.  Yet  do-wer  lies,  Vid.  ace, 
10.  E.  3.  15.  in  cafe  of  divorce  ex  voto  caftitatis.  Yet  this  infome 
cafes  dlffolves  the  marriage  cxtunc.  45.  E.  3.— Hal.  MSS.  See 
Powel's  'cafe  acc.  Godb.  145.  But  according  to  Rolle's  report  it 
was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of  dower* 
u  Ro.  Abr.  68 1. 

^Ote  195.]         (10)   Dy^  107,  Where  ifjtte  is  joined  on  rconciliaticfn  after  ehpe^ 

menty  advantage  fiall  net  be  Lad  except  of  one  elopement, 
Vid.  Lib.  Pari.  30.  E.  i.  fokn  Comoy^s  grant  of  his  viife. 
Noveritis  me  tradidiife  et  clcmififl'e  fpontanca  mea  voluntate  domino 
.  Williclmo  Paynell  miliii  Margaretam  uxorem  racam;  et  concede^ 
qudd  Margarcta  cum  prxdido  Willielmo  remaneat  pro  voluntate 
ipfius  Wilfielmi.     Aftervcards  JViliiam  and  Mary  liied  together,  and 

'  John  died.     Fouled  i.  that  this  vjas  a  void  grant :  2.  that  it  did 

not  amount  to  a  licence^  or  at  leaft  >zuas  a  void  licence :  3.  that  after 

elopement  there  fiall  not  he  any  averment^  quod  non  fuit  adulterium, 

though  William  and  Mary  after  the  death  of  John  intermarried.     S9 

fie  nvas  barred  of  doiver.     Nota  they  produced  afentence  of  purgation 

of  adultery  in  the  ecclefiaflical  court  yet  not  alloiued  againft  fuch  pre^ 

fumption.    Hal.  MSS.     Sec  Comoy*s  grant  of  his  wife  at  length  in 

'     2.  Inft.  435.  and  in  marg.  of  Dy.  ed.  1688.  fol.  106.  b.     See  S. 

C.  cited  in  1.  Ro.  Abr.  680.     See  further  Vin.  Abr.  Dovjer  P.  and' 

R,    Hugh.  Comment.  Orig.  Writs  190. 

(Note  196.]        ( I )  Nota  if  the  fieriff  doth  not  return  per  metas  et  bundas,  //  is  ill,     t  ^^^  |^1 

unlefs  certain  clofcs  are  affigned  by  name,     M.  44,  45.  EL  C,  B.  Huf      ^^     ^      J 
band  makes  leaf e  for  years  and  dies,  the  heir  fays  to  the  voife,  I  endow 
;     ,  ypu  of  the  inird  part  of  all  the  lands-  whereof  your  hulband  was 

fcifed. 
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feifed.  Ruled,  i.  This  is  a  good  enJonnmenty  though  not  hy  metes  and 
bound s^.  Othemjot/e  tvhire  the  Jheriff  ajjtgns  donner,  2.  This  aj/tgn^ 
vtentjhatl  hind  the  lejfee,  and  they  JhaU  bold  in  common.  TV.  1651.^^ 
R.  Coujh  and  Lambert.  Hal.  MSS*  ^ce  further  as  to  affignment 
of  dower  poll.  34.  b. 

(2)  Where  the  wife  Jhall  hold  charged.  Firft,  19.  J?.  3.  Quare   [Note  197.] 
Irapedit  1 54.     Hujband  feifed  of  the  manors  of  A,  B,  and  C,  to  nvhich 

feveral  adntvui^ons  are  appendant »  grants  the  next  anfoidance  of  the 
three  ad*vowfons  and  dies.  The  heir  ajjigns  the  manor  of  A.  to  the  ivife, 
nvith  the  advofwfon  of  A.  <which  becomes  'void.     The  grantee  Jhall  pre- \ 

fentj  for  affignment  of  common  right  is  of  the  third  part  of  every  ma^ 
nor  and  the  third  frefentment  ofe<very  cbnrch,  Qther^jjife  if  the  dower 
bad  been  affigned  to  ber  ad  oftium  ecclefiae.  Secondly,  if  the  huf 
band  had  granted  a  rejff  charge ^  then  in  the  former  cafe  the  *wife  Jhall 
bold  it  difcbargedi  for  Jhs  may  dijlrain  in  the  other  tivo  manors,  and  for 
.  the  Jame  reafon  the  wife  of  the  heir  Jhall  not  ha'ue  dos  de  dote.  But 
thirdly,  if  be  had  grafted  a  rent  out  of  the  manor  cf  A,  and  this  manor 
bad  been  affigned^  Jbe  jbould  hold  charged,  5.  E,  2.  A^vowry  206. 
Hufband^s  feoffee  grants  rent  charge  to  the  wijcy  the  hufband  dies,  the 
third  part  of  the  land  charged  is  aj/ignfli  in  dower.  The  rent  Jhall  he 
apportioned y  and  Jhall  not  ijfue  wholly  out  of  the  refdue.  Hal.  MS3» 
5ee  further  Vin.  Abr.  Dower  D.  a* 

(4)  Vid.  quoad  damages  in  dower,  Firft,  what  (hall  be  faid  to  be  a  [Note  l^S.J 

dying  feifed.  Hujband  makes feojffment  to  the  ufe  ofhimfelffor  life,  re* 

fnainder  to  bis  fin  in  tail,  and  dies  feifed:  the  'wife  Jhall  not  hanje  damages, 

iecauje  he  doth  not  die  feifed  of  the  inheritance,  which  defends  to  thefon. 

T,  6.  Car,  And  therefore  finding  that  the  bttjband  dies  feifed  ivitbou^ 

/aying  of*what  ejiate  is  ill,     M.  5,  Car,  Bromly  and  Littleton,     Se-r 

condly.  How  the  enquiry  fhall  be  of  the  dying  feifed  and  damages. 

If  judgment  be  by  confejjian  or  default,  aworit Jhall  iffue  to  deli'verfeiJinGnd 

inquire  of  damages;  but  if  it  ce  by  <vcrdiSI,  thefamejurf Jhall  inquire  of 

the  dying  feijed  and  damages',  but  if  it  be  omitted,  it  may  be  fupplied 

by  mtrit  of  inquiry.    Thirdly,  wha.t  the  damage  (hall  be,     Nota  be^ 

fare  thefatute  of  Merton  no  damages  in  do^^er,  and  by  that  fiat  ute  the 

nxife  fhall  ha've  damages,  viz',  the  'value  of  the  third  part  de  tempore 

mortis  ufque  judicium,  and  by  the  Jfatute  ofGloUceJler  6.  E.  i.  r.  i. 

cojls  as  nvellas  damages.     Therefore  the  judgment  quoad  the  land  may 

be  affirmed  in  writ  of' error  and  the  judgment  for  damages  be  rcverjcd^ 

hecaufe  they  are  fever  al  in  their  nature,  22.  £.4.  46.  and  error  lies  of* 

ter  judgment  fur  feifin  and  before  judgment  for  darnages,  T.  24  Car. 

B.  R.  Dudnty  and  Glyde.     The  damages  in  dower  are  i.  the  value  de 

tempore  mortis:  2.  damna  occafione  detentionis  dotis,  ^whlcb  are 

ufually  afejjed federally.     But  if  thsy  are  mixed  together  by  the  ijerdict^ 

yet  it  is  good.  T,  5.  Car.  C.  B.  Ha<wes^s  cafe,     Judgment  to  rcco'ver 

feifin  by  default,  and  avrit  to  enquire  of  the  *ualue ;  the  jury  ajjej's  the 

n)alue  to  the  taking  of  the  inquifiticn^  and  judgment  given  for  them, 

'  and  affirmed  good  in  wrft  of  error  \  Jo  that  the  judgment  intended  by  the 

fiatute  of  merton  is  not  the  firfl  judgment  but  the  fecond,  T,  \  645, 

Thynne  and  Thynne,  Hal.  MSS.     Sec  in  Barn.  Not.  2d  ed.  p.  234. 

Penrice's  cafe,  according  to  which  damages  Ihoiild  be  computc4 

pnly  to  the  awarding  of  the  writ  of  inquilition.     But  Walker  au4 

{j^VU  |.  Leon.  J 6^  and  the  cafe  ci:ed  by  lord  Hale,  are  «^/;/r^. 
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[Note  199.]         (i)  Iftbitinant  comes  the  frft  day,  anA ackn^^idget  the  aBiojif     f'?*?. 

and  a'uers  that  he  nuas  at  all  times  ready  to  render  dower,  the  de-  *•  "^  •^ 
mandant  mey  take  judgment  immediately,  and  then  there  Jhall  only  he 
reco'very  offei/iu  et  nihil  de  mifa  quia  venic  primo  die.  But  if  the 
demandant  ivould  ha*ve  damages,  jhe  may  a'ver,  that  Jhe  requefted  het 
dotxter  and  the  tenant  did  not  endcmi  her,  and  then  the  judgment  for 
damages  and  lalue  jhall  isjoit  till  the  ijfue  is  tried,  N.  Entries 
Doivt-r  in  judgment  4.     Hal.  MSS. 

f  Note  200.]         (3)  Ratio  iftius  cafus  videtur^  hecaufe  the  t^ife  ought  to  a^ccunt  t$ 

the  heir  for  the  ijchoie.  But  if  the  heir  be  in  'ward  in  chi'valry  and 
the  ivardjhip  is  granted  to  the  nx^ife^  or  if  the  ivife  has  cfiate  for 
years,  and  after  the  years  expired  or  the  full  age  Jhe  brings  doitjer,  it 
fccms  that  the  heir  Jhall  not  be  charged  pro  tempore,  hecaufe  Jhe  has  a 
good  eflaie  to  her  oiun  ufe.  The  reafon  is,  becau/e  the  Jlatute  of  GlouceJ'" 
ter,  that  e*vcry  one  Jhall  render  for  his  time,  doth  not  extend  to  this  cafe, 
H.  8.  Jac.  C.  B.  Cafus  Archicpifc.  £bor.  Hal.  MSS. 

([Note  201.]         (5)   Sic  nota,  the  wife  has  elefiion  to  he  endcrj:ed  of  the  lajl  feifin\ 

and  thcrefare  if  hufhand  and  luife  levy  fine  and  take  back  eft  ate  to  the 
bufiand  in  fee,  the  ^vife  Jhall  ba*ve  dovjer  of  the  fecond  feijin  ;  but 
oiherRvife  it  is  in  the  cafe  of  a  hufband  intitled  to  'be  tenant  by  the  cur» 
tefy,  ut  videtur.     Hie.  fol.  30.  a.— Hal.  MSS. 

tNotf  202. 1  (8)   Philips  in  his  reading  holds,  that  if  the  wife  be  attainted,  and 

then  the  htfhand  pur  chafes  land  and  aliens  it  again,  and  then  the  ix)ife 
is  pardoned,  Jhe  Jhall  haiie  dower  of  the  land 'which  was  purchafed  and 
aliened  during  the  time  Jhe  i^as  not  dowable.  And  he  cited  Maunjfield*3 
cafe  adjudged  28.  Elizabeth.  In  that  caje  a  jointure  'was  cowveyed  to 
the  'Wife  before  the  co'verture,  and  during  the  co'verture  the  hujband 
pur  chafed  other  lands  and  aliened  them  again  and  died,  the  land  fwhich 
the^wife  had  in  jointure  ivcu  e<vicled,  ami  the  ijcfe  had  do-wer  of  the 
land  rwhich  n^ris  purchajed  and  aliened  by  her  hufband  at  the  time 
nuhen  Jhe  'was  barred  of  her  aSiion  of  do'wer.  So  if  fwife  elepes,  <thd 
hufband purchafes  lands  and  aliens  them,  and  then  the  'wife  is  reconciled^ 
Jhe  Jhall  have  dower  cf  thofe  lands,  MS.  Comment,  on  Litt.  pcncar 
cdiiarem*  fuppofed  to  have  been  written  before  the  publication  of 
lord  Coke's  Commentary.— See  the  lift  of  readers  of  the  Middle 
Temple  in  Dugd.  Orig.  Jurid.  by  which  it  appears  that  Mr.  Philips 
was  autumn  reader  in  3^.  Eliz.— See  further  Plowd.  Qujer.  181- 
and  204-. 

fNote  2o^.l         (*°)  ^^^*  ^^*  9*  *"^  *°*  ^*  '*  coram  regc  Rot.  24.  £bor. 

^  J,  contraBs  per  verba  de  praifenti  fwith  B,  and  has  iffue  by  her,  and 

after'wards  marries  C,  in  facie  ecclefix.  B.  recovers  A.  for  her  huf- 
band byfentence  of  the  ordinary,  and  for  not  performing  the  fentence  he 
is  excommunicated,  and  tfterwards  enfeoffs  D,  and.  then  marries  B, 
in  facie  ecclefis,  and  dies.  She  brings  do^wer  againft  D.  and  reco^ 
fijirs  kecavfe  the  fcojjment  was  per  fraudem  mediate  between  the  fcn^ 
tence  and  the  folemn  marriage,  fed  reverfatur  coram  rcge  et  concilio 
*qtiia  pra:diftus  A.  non  fuit  feifitus  during  the  e/pcujals  between  him 
and  B,  Nota,  neither  the  contra^  nor  the  fentence  njuas  a  marriage. 
Quoad  marriage  infra  annos  nubilcs,  nota  infra  Se<fr.  104.  n  it 
'only  fponfalia  de  futuro  quoad  other  pus pofes,  Dy,  105.  313.  369. 
47.  E,  3.  Adion  fur  Ic  ilatute  37.  IVheiher  hufhand  Jhall  have 
trJlrfi  de  tali  uxore  abdu^a,    Hal.  MSS. 

(11)  Nota 
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(11)  Nota  obiter.  fT&en  jf»  ^er  jndiciaia  ecclcfiaB  recuperaflet  [Note  204.] 
aliqaam  in  uxorem,  vel  in  divortium  celebratam  inter  A«  Sc  fi. 
his  'vaife^  and  Jhe  is  married  to  C.  ct  poftea  ad  profecutionem  A. 
fententia  divortii  reveriatur  h^  appeal^  «  'if^it  direQed  to  the  Jheriff 
Jball  ijfuc  out  of  chancery  on  thefentence  there  certified,  Clauf.  19.  H. 
3.  m.  I.  pro  Willelmo de  Treyor,  Claufe.  20.  H.  3.  m.  9.  pro  Wil- 
lelmo  de  Daantefy.  ClauC  21.  H.  3.  m;  17.  pro  Roberto  de  Hal- 
Hod.  Jnd  vid.  M.  9.  and  10.  £.  i.  ubi  i'upra.  £tcuni  eundem 
WiUelmum,  fi  in  malitia  fua  ulterius  pcrfeverafTet,  ad  cxecutionem 
didae  fententis  regia  poteftas  tenebatur  compulifTe,  fi  a  loci  dioce- 
ikno  fuiiletfuperhocrequifitus.    Hal.  MSS. 

r^-  b.  1       (^)  ^^^  reafon  is,  hecaufe  poft  carnalem  copulam  the  hujhand  can-    [Note  205.] 
^^^-     *•■  nBt  hi  profej/ed  ^without  the  confent  of  the  ivife.     Extra  v.  de  conver- 

fione  conjugatorum  cap.  2.  et  per  tonim.     Nee  c  converfo.    Hal. 

MSS.     See  New  Abr.  Marriage  E.  3.  Vin.  Drawer  K.  and  Treat. 

on  Dow.  in  Gilb.  Law  of  Ufes  401. 

(2)  Vid.  15.  H»  3.  Prefcription  57.  Cuftom  of  the  to^m  of  Salop y    [Note  2o6.] 
ihat  the  'wife  Jball  ha've  a  moiety  of  focage,  hut  if  the  hujhand  has 
Jocage  and  chivalry  the  wifejhali  hanje  only  a  third  part,    Hal.  MSS. 

(10)  Accordingly  adjudged  that  Jhe  cannot  tAjai've.     H.  24.  Eli%.    [Note  207] 
J?«^  1515.  C,  ^.  A  43.  ElisL,  Da<vers  and  Selhy  T.  30.  E/iz,  C,  B, 

Rot.  icjf .  Hunt  and  Gilbert.  Hal.  MSS.— See  the  former  cafe  in 
Cro.  £liz.  825.  and  the  latter  in  Mo.  260.  1.  Leon.  133.  GouldH}. 
108.  Cro.  Eliz.  121.  and  Sav.  91.  See  further  on  die  fubjed  in 
RobinC  Gavelk.  179.  and  Hugh,  on  Orig.  Wr.  160. 

(11)  By  the  cuftom  of  fome  places  the  v? ife  fhall  have  the  wholi   [Note  208.] 
of  her  hufband's  lands  in  dower.     S'ee  Fitz.  N.  Bt.  150.  p. 

r^l  a  1       t')   ^^  affidationem  et  carnalem  copulam  funt  quafi  huJhand    [Note  209.] 
IjT*     'J  oMd^wife,  and  gift  by  him  to  the  nvife  is  'void'.  1 6.   ^.3.  Feoffments 
117.     13.  E.  I.  ibid.  113.     Hal.  MSS. 

(2)  This  explanation  of  affance  orfponfalia  is  conformable  to  the    r|>^ote  2 1 0.1 
firi^  fenfe  of  the  word  among fl  the  civilians  and  canoniUs ;  but 

our  law  books,  as  Mr.  Swinburne  long  ago  obferved,  ufe  affiance 
and  marriage  promifcuoufly  for  one  and  the  fame  thing,  and  lord 
Coke  apparently  fuppofes  Littleton  by  affiance  to  mean  marriage  % 
for  lord  Coke  lays  that  dower  ad  ojiium  ever  is  after  marriage, 
without  profefilng  to  contradid  Littleton.  See  Swinb.  on  Spoufals.  2. 
Perk,  left.  442. 

(3)  Bat  though  dower  a^  ^/n/fi  cannot  be  till  /^^  marriage,    [NotC2ix.} 
yet  it  feems  that  fuch  endowment  cannot  be  made  at  any  time  after, 

but  mud  be  immediately  afier.  See  Perk.  fe6t.  442.  where  the  time 
of  aligning  dower  ex  affenfu  patris  is  fo  explained.  But  mr. 
Perkins  adds  a  cafe»  in  which,  according  to  fome  ancient  books, 
dower  ex  affenfu  patris  made  8  weeks  after  the  marriage  was  held 
good.  Perk.  Ie6l.  443.  See  further  Hugh,  on  Orig.  Wr.  167.  and 
note  p.  in  2.  Blackft.  Comment.  5th  edit.  134. 

(4)  Vid.  9.  H.  3.  Dovjer  190.     Dower  ad  oflium  eeclcfiae  of  a    [Note  2I2»] 

(  E  2  )  moiety 


Lib,  I.      Cap.  5.  Of  Dower.  Seft.  39,  40. 

moiety  of  all  lanils  lAihicb  he  has  or  may  have*  He  purcbafes  lands 
after^wards,  and  the  donuer  good  for  ihem^   Hal.  M3S. 

[Note  213.]        (i)  Vide  contra  a^W^^i/ fupra.  Hal.  MSS.     See  Lambert's    [34.  b»] 

cafe,  ante  32.  b.  n.  1.  See  S.  C.  in  1.  Ro.  Abr.  682.  X.  pi.  3. 
and  Stv.  276.  in  both  of  which  books  the  cafe  is  {o  explained  as  to 
make  it  confident  with  lord  Coke's  general  dodrine  as  to  the  man- 
ner of  afligning;  for  according  to  them  the  court  held>  that  the 
ailienment  of  the  third  part  in  common  would  have  been  bad,  if  the 
wife  and  heir  had  not  by  mutaal  afTent  waived  the  aflignment  by 
metes  and  bounds,  and  that  it  would  have  been  error  if  the  fheriff 
had  fo  aflignedi 

[Note  a  1 4-]         (3)  2i4..  H,  3.  Dofwer  189.     A  man  endows  his  <wifi  of  all  the 

lands  *which  his  mother  then  had  in  dower ;  the  mother  and  hujhand  ' 
dye\  the  luife  brings  a  ivrit  of  doiver  ad  odium  ecclefix  and  reco* 
'vers.     Sic  nota»  that  the  ivife  may  haue  a£iion  or  enter*  MSS.  Com. 
on  Litt.— See  ace.  pod.  35.  b. 

fNote  21C.1  (5)   ^f  il^^  fi^^iS^ reduces  to  certainty  by  metes  and  bounds,  though 

the  demandant  refu/es,  yet  Jhe  may  a/ierwards  enter*  10.  Eliz, 
Dy.  278.    Hal.  MSS. 

rN(rte  21 6.1         (9)   ^'^^A^  2.  H.  ^.  12.     The  heir  ajpgns  dower  of  lands  of  which 

the  bufband  ivas  fei/ed\  but  the  wife  udt  dowabU:  Jhe  h  tenant  in 
dower,  30.  £.  I.  Briefs  884.  If  wfe  be  endowed,  and  afterijuards 
exchanges  with  the  heir  for  other  lands  <which  Were  the  inheritance  of 
the  hujband,  Jhe  Jball  be  faid  to  be  tenant  in  dower  of  the  lands  fo  taken 
in  exchange,  and  her  entry  Jball  be  faid  to  be  by  the  bit/band.  Per 
omnes  judiciarios.     Hal.  MSS. 

fNote  £17.3        (*^^  "^'JS'  ^^^^'  ^^ntwortPs  cafe*     A  conditional  eiffignment  of 
'    rent  doth  not  bar  dower*     Hal.  MSS, 

[Note  218.]        (0  '^^^s  cafe  of  aflignment  of  dower  by  one  of  two  or  more     [nt^  a.l 
jointenams  mud  be  underllood  to  be,  where  the  hu(band  has  been     ^^^*      -* 
folelyfeifed  during  the  coverture,  and  afterwards  conveys  or  de- 
vifes  the  land  to  two  jointly  and  dies ;  for  the  wife  of  a  jointenant 
is  not  dowable.     See  pod.  Scd.  45. 

FNote  210.1         (^)    9»  ^»  3*   38.     Hujband  and  *wife  are  jointena*sts  of  land,  of 

which  the  wife  of  L  S,  is  dowable :  the  hujband  alone  ajjigns ;  //  is 
good,  and  Jhall  hind  the  wife,  7.  //.  6.  33.  Hal.  MSS.— -S^c  Perk. 
fe(ft.  399.  and  Keiiw.  128.  b. 

fNo:c  220.]         (6)  "V\r''herca  deed  ought  to  be  fliewn.  Vid*  12.  ft  7.  I2.  9.  H.     Xn  r    b.l 

7.  15.     9.  E,  4  53.     4.  i/.  7.  10.     14.  H.  8.  18.     18. /f.  8.  9.     ^^^        ^ 
F*  iV.  -S.  210.  E*  in  formdon.     Dr.  LeyJield*s  cafe  10.  R:p*     Pl^'here 
a  thing  cannot  pajs  without  deed  in  refpeSl  of  the  nature  of  the  things, 
as  herbage  common  in  gt  ofs,  l^c,  one  ought  to  Jhenju  deed^     So  in  re- 

fpeSl  oj  the  quality  of  the  kjfor,  as  count  or  plea  of  dsmife  of  abb§t 

with  confeni  of  convent  T,  ^6*  Ellz.  Gaffe  and  Tbmjlon,  mayor  and 

dnunonalty  P.  5.  Jac.  B.  R.     Garnuns  and  Kenton,  majler  and fU 

lows  of  a  College-,     P.    9.  Jac.   Lord  Nurris*s  cafe  B.  R.     But  yet 

»  count   in  ejcdment  of  demije  by  hujhand  and  wifh  is  good  without 

fiew'mg  deed,  though  wife  cannot  demife  without  deed,  us  it  firms . 

Dj. 


Lib.  !•  Of  Dower.  Scft.  40* 

Dj^.  91.  iffl^en  $ne  declares  on  a  deed,  ivhere  it  is  not  neceffary.  Count 
in  ejedtione  £nnae  on  demije  per  fcriptam  indentacum  ^without  Jhena» 
tag,  and  jet  good,  M.  42,  43.  £1.  B.  R.  fJall  and  Mather',  and  if 
Jeems,  that  defendant  Jhall  not  have  oyer.  Count  in  debt  for  rent  ore 
demije  of  the  renjerfion  in  fcriptis  hie  in  curia  prolatis,  yet  the  other  ' 

fi)allnet  hame  oyer  of  the  teftament,>s^6^\  Fitton^s  cafe,  A.  covenants, 
txjith  B.  to  ftand  feifed  to  the  ufe  ofC,  his  f on:  the  fon  may  plead 
this  deed  nuithout  Jhe'wing  itp  becaufe  the  eft  ate  is  executed  by  the  fta- 
tute,  H.  II.  Car.  B.  R.  Crook  ».  12.  Stockman  and  Hampfon* 
M«  C.  Jac.  C.  B,  So  it  feems,  if  it  ivas  ivith  the  party  himfelf 
M.  6.  Jac.  C.  B.  Debt  on  obligation  by  commijjioners  of  bankrupt 
good  ^without  Jhevjing  deed.  H.  6.  Car.  B.  R.  Crook  n.  ^.  Gay 
and  Fielder,  Hal.  MSS.  See  further  on  Jhe^wing  of  deeds  and 
^#rin  Com.  Dig.  Pleader  O.  P.  Wilf.  vol.  i.  part  i.  page  121. 
vol.  2.  page  I.  and  Sheph.  Toachft.  73.  but  knoH  fuUy  in  Vin« 
Abr.  FaitSt  M.  a.  to  M.  a.  32. 

(7)  Where  to  plead  non  eft  faSlum.  Dy.  112.  In  cafe  of  £\g\U  [Note  22 1.] 
]um  avulfum  before  ijfue,  one  may  plead  non  eft  fadluni.  7.  //.  6. 18. 
If  a  deed  he  fufpiciotts  by  rafure  or  anjuljion  of  feal,  the  party  on  oyer 
•f  deed  may  demur,  and  put  it  into  the  judgment  of  the  court,  or  plead 
non  ell  fadlum.  T.  40.  £1,  6.  R.  Roc.  202.  Obligation  *with 
condition  to  fs/ve  harmlefs  againft  Tracey  luith  a  blank :  a  ftranger 
after  deli*very  fills  up  the  blank  tjnith  a  chriftian  name  by  confent  of 
the  obligor  ;  yet  adjudged  to  a*void  the  deed,  becaufi  material.  But  if 
the  addition  is  not  material,  as  the  addition  cf  a  county,  and  it  be  by 
a  ftranger,  it  doth  not  avoid  the  deed,  though  if  by  the  party  him/elf 
it  doth  avoid  it.  Vid.  H.  43.  Eliz.  Cam.  Scacc.  the  caje  of  Fo:k 
and  Markham,  Vid.  Noyfo,  11 2.  «.  487.  A.  B.  and  C,  are  bound 
jointly  and  federally :  the  feal  of  A,  is  torn  off;  in  debt  againft  B^ 
be  may  plead  non  eft  fadum.  But  if  A,  B.  and  C.  covenant  feve- 
rally,  and  the  feal  of  A,  is  torn  off",  it  avill  not  avoid  againft  the 
•thers,  5.  Rep,  23.  l^ide  where  by  rafure  of  the  deed  the  intcrell  is 
loft.  Where  a  thing  may  pafs  ivithout  deed,  as  in  cafe  cf  feoffment  or 
leafe,  though  the  deed  be  rafed,  the  intereft  continues,  H.  10.  Car. 
B.  R.  Crook  n,  8.  Miller  and  Manvjaring,  But  if  leafe  by  abbot 
and  convent  be  interlined  by  leffee,  the  intereft  is  deftroyed,  H.  9* 
Eliz.  rot.  1056.  BendU  Arden  and  Micheli  Hal.  MSS. — See  further 
a£  to  pleading  nou  eft  fcUlum  to  a  deed  Sheph.  Touchll.  74,  and  Vin. 
Abr.  Faits,  N.  a.  and  as  to  rafure  and  alteration  of  deeds  and 
breaking  off  feals  Sheph.  Touchft.  68,  69.  Vin.  Faits,  T.  to  Z* 
and  Com.  Dig.  Fait,  F. 

T56    fl    1  (^^  Nota,  if  dean  and  chapter  feal  a  deed,  it  ii  their  deed  immt-    fNotC  222.I 

I  jv.  a*  J     ^lately;  but  if  at  the  fame  time  they  make  letter  of  attorney  to  deliver 

it,  this  is  not  their  deed  till  delivery,  T.  21.  Jac.  B.  R.  rot.  662. 

hayward  and  Fulcher,  Hal.  MSS..     As  to  the  former  point,  fee 

Face.  Dav.  44.  2,  Leon.  97.  and  Cro.  Eliz.  167.  and  as  to  the  latter 
point  the  cafe  cited  by  lord  Hale  in  W.  Jo.  170.  and  Palm.  504. 
according  to  which  the  court  was  divided  in  opinion. 

I  (6)    fhe  obligor  feals  obligation,  and  thrviUs  it   upon   the  table    TMQfg  220-1 

njoithout  other  circumftances\  tins  is  not  a  delivery.     But  if  he  tiyrovos    *"  ^^ 

it  tovjards  the  obligee,  or  if  the  obligee  immediately  takes  it^  and  the 
Miior  fays  nothing,  it  is  a  delivery.     M.  29.  and  30.  EHz.  Rot. 

(£3)  636. 
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636.  StaufrtoM  and  Chambers,     Hal.  MSS.— >Sre  S.  C.  in  Ow.  9^. 
Cro.  Eliz.  122.  Dy.  cd.  1668.  fo.  192.  b.  in  marg. 

[Note  224.]  ( 1 )  ^^^  granted  by  parol  out  of  the  fame  ion  J  of  ichich  fhe  is  dxnv-^    F  '^  6  •   b  •  T 

able^  bars  I  mt  if  out  of  other  land,  i.  Mar*  Dj\  gi.  Sturge*s  caft    ^-^  -* 

Hal.  MSS.-— See  Cro.  £liz.  128.  But  though  a  collateral  fatisfadion 
is  noi  pleadable  at  law  in  bar  of  dcwcr,  yet  acceptance  of  a  tenn  of 
years,  or  of  a  fum  of  money,  or  of  any  other  kind  of  collateral  fe- 
tisfadlion,  in  lieu  of  dower,  is  a  good  bar  in  equity.  See  Lawrence 
and  Lawrence  2.  Vcm.  365.  and  note  that  lord  Soiners's  decree 
againft  the  wife  in  that  ca^,  which  was  afterwards  rererfcd  by  lord 
keeper  Wright,  and  finally  in  the  houfe  of  lords  was  objefted  to, 
not  on  account  of  any  doubt  of  dower's  being  ban  able  in  equity 
by  a  collateral  futisfiaftion,  but  merely  becaufe  the  derifc  to  the 
wife  was  not  exprcflcd  to  be  in  fatisfadion  of  dower.  Sec  fnithcr 
as  to  bar  of  dower  in  equity  by  collateral  fktisfadion  1.  £q.  Caf. 
Abr.  Do*werB.  and  9.  Mod.  152. 

[Note  225.]         (3)  But  qu^re  whether  a  court  of  equity  will  not  confine  her  to 

one,  and  compel  her  to  cleft  which  (he  will  ha\e.  See  the  rcfe«» 
rcnces  in  note  1.  fuf>ra.  and  the  cafe  of  Vifctt  and  Longdon  cited 
in  Jordan  and  Savage  New  Abr.  Jointure,  B.  6- 

[Note  226.]        (s)  But  though  this  may  be  true  at  law,  yet  it  is  now  fettled, 

that  a  trud  eftate,  being  equally  certain  and  beneficial  as  what  is 
required  at  law,  or  even  an  agreement  to  fettle  lands  as  a  jointure, 
is  a  good  equitable  jointure  in  bar  of  dower.  See  the  cafe  of  Jor- 
dan and  Savage  reported  in  New  Abr.  Jointure,  B.  5. 

[Note  227.]        (6)  10.  Elix.  Djf.  266.    Hal.  MSS.— But  though  a  devife  can- 
not at  law  be  averred  to  be  in  fatisfaftion  of  dower,  if  the  will  is 
filcnt,  yet  fomctimcs  our  courts  of  equity  have  been  induced  by 
^friWcircumftances  to  confider  fuch  aevifes  as  a  fatisfadlion;  and 
it  has  therefore  been  decreed,  that  the  wife  Ihould  make  her  elec- 
tion to  waive  her  dower  and  accept  under  the  will,  or  to  waive  the 
will  and  take  her  dower.     In  Lawrence  and  Lawrence  i  Vern. 
A63.  lord  chancellor  Somers  made  Aich  a  decree;  becaufe  he  in- 
terred an  intention  to  give  in  bir  of  dower,  from  the  teflator's 
having  dcvifed  the  refidue  of  his  whole  ellatc  to  another.     But     ^ 
this  decree  was  rcvcrfed  by  lord  keeper  Wright,  and  the  reverfal 
was  afterwards  affirmed  in  the  houle  of  lords,  and  this  is  faid  to 
have  fettled  the  doftrine.     1.  Eq.  Caf.  Abr.  Doiutr,  B.  pi.  2.  and 
fee  ace.   Prec.  in  Chanc.  133.     Vin.  Abr.  Devife,  T.  c  pi.  45- 
2.  Atk.  427.     3.  Atk.  8.  436.     See  alfo  the  cafe  of  Broughton 
and  Errin^ton  adjudged  in  Dom.  Proc.  8th  March   1773.     How- 
cver^  notwithflanding  the  dodlrinc  on  which  thecafe  of  Lawrence  and 
Lawrence  was  finally  decided,  and  the  frequent  recognition  of  that 
cafe,  devifes  have  been  fmce  frequently  deemed  a  fatisfadion  of 
dower,  on  account  of  very  ftrong  and  fpecial  circumftances;  as 
whcre^  allowing  the  wife  to  take  a  double  provifion  would  have  been 
quite  inconfiftent  with  the  dL^pofitions  of  the  will.     On  this  latter 
principle  lord  chancellor  Northington  is  faid  to  have  decided  for  a 
fatisfadtion  of  dower  in  the  cafe  of  Arnold  and  Kempftead,  which 
was  heard  in   July    1764,   and  lord   chancellor  Camden   in   the 
cafe  of  Villareal  and  lord  Galway,  which  was  heard  foon  after  the 
former  cafe. 

(7)  Though 


[37.  b  ] 
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(7)  ^though  fie  he  ^w  it  bin  age  at  vide  tar  ^f  cajinot  ivaive.    Hal.    [Note  2(^8.} 
^SS.-^Thc  important  queftion,  whether  a  jointure  on  an  infant 
before  marriage  may  be  waived,  was  not  quite  fettled  till  the  cafe 
of  Drury  and  Drury,  which  was  heard  before  lord  chancellor 
Northington  in  Hilary  i.  Geo.  j.     The  points  determined  by  Ior4 
Northington  in  that  cafe  were,   i.  that  the  ftatute  of  27.  H.  8. 
which  introduced  jointures,  extends  to  adult  women  only,  inflmts 
not  being  particularly  named;  and  therefore  that  notwithftanding 
a  jointure  on  an  infant,  fhe  may  waive  the  jointure  and  eledl  to 
take  dower :  2.  that  a  covenant  by  the  hufband  that  his  heirs, 
executors,  or  adminiilrators  ftiall  pay  the  wife  an  annuity  for  her 
life  in  full  for  Yitv  jointure  and  in  bar  of  dower,  without  expreffing 
that  it  (hall  be  charged  on  any  particular  lands  or  be  fecured  out 
of  lands  eeaeraliy,  is  not  a  good  equitable  jointure  witliin  the  fla- 
tute :  3.  tliat  a  woman  being  an  infant  cannot  by  any  contraft  prer 
vious  to  her  marriage  bar  herfelf  of  a  dillributive  fhare  of  h«r  hufr 
band's  perfonalty  in  cafe  of  his  dying  inteftate.     From  this  decree 
by  lord  Northington  there  was  an  appeal  to  the  houfe  of  lords,  and 
^fcer  hearing  the  ]ViA^cs /eriatim  on  the  queftion,  whether  a  jointure 
on  an  infant  could  be    waived,  on  wfkich  they  were  divided  in 
opinion,  the  decree  was  qjubolly  reverfed.     See  the  printed  cafes 
in  the  houfe  of  lords  of  the  year  1 762.     Before  Drury  and  Drury^ 
the  ovXy  judicial  opinions  as  to  the  efFedl  of  a  jointure  on  an  infant 
were  fir  jofeph  JekyH's  in  Cray  and  IfiHis  again  ft  its  barring,  and 
lord  Hardwicke's  in  Se^s  and  Price  and  in  Har^vey  and  jipAey  to 
the  contrary.     See  Vm.  Douuer,  Q^^.  pi.  18.  Barnard.  Ch.  Rep, 
^17.  and  3.  Atk.  607. 

(2)  But  videtar,  that  after  the  third  part  fet  out  hy  thefieriffjbe    [Note  1%$'^ 
may  enter  immediately  before  the  ivrit  returned.     Tet  as  to  the  da» 
mages  the  nurit  ought  to  be  returned^  becaufe  another  judgment  is  to  be 
given.     M.  19.  Jac.  B.  R.     Ho-ward  verfus  Cavendijh*     yid.  |9» 
'J?/;«,  Dy.  172.— Hal.  MSS. 


ft8.  b.l  ^'^  ^°^  Pafch.  1653.  B.  R.     Ruled^  \.  Grantee  of  <wardjhip  of  [Note  JJ0»1 

^^  *-'     the  body  cannot  afflgn  donjoeri  but  grantee  or  committee  of  'wardjhip 

of  land  may,  though  it  be  by  court  of  ivards.^-^!.  Tet  court  of  twards 
cannot  ajjtgn  do-wer  by  commijjion,  but  it  ought  to  be  by  <iurit  de  dote 
affignanda  out  of  chancery.  Accord.  M.  35.  36.  Eliz.  C.  B.  cafe 
&f  *vifcountefs  Boudpn.'^^.  But  lejjee  for  years  of  land  by  the  guardian 
cannot  affign  donxjef^^^^.  But  if  the  king  Uafes  the  land  during  mino- 
rity  of  the  heir  rendering  rent,  ^u^hether  he  be  a  committee  to  affign 
do-wer  dubitatar.  Videtur  quod  non,  but  there  ought  to  be  dedimus 
vel  committimus  cuftpdium:  2,  E.  3,  13.  Hufband  of  ward  im 
right  of  his  ivife,  and  de^^er  againft  the  bufbgaid  only.  Nota  H,  8. 
Jac.  C.  B.  Nicholfon  and  Go<wer,  i.  After  full  age  and  before 
li'very,  do^juer  lies  againfi  the  heir,  and  cannot  be  ajjigned  hy  the  king* 
^*  Judgment  in  do-vjer  againji  the  heir  in  njnardfhip  fhajll  bind  tf?§- 
heir,  but  not  the  guardian. r^Kal.  MSS. 

m 

(2)  For  vouche;*  in  wardfhip  in  dower.-^-i.  If  the  heir  be  in  [Note  33 I.J 
nvardjhip  of  guardian  in  chivalry,  though  he  be  in  vjardjhip  of  many  ^ 
there  ough{  to  be  voucher  of  all  having  the  heir  in  vsardfhip,  becaufe 
every  one  may  make  defence,  and  every  one  fkall  lofe  proportionably^ 
But  feveral  vtrits  lie  againji  fever al  guardians,  16.  £•  3.  Briefe 
^5  ?•""?•  If  ^k^  k^k  h$  in  wardpip  of  one  ^r  many  guardians  im 
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/ocage,  one  may  'vouch  the  heir  in  ivardjhip  or  mey  'uouch  at  large  as 

itJeemSf  and  not  as  in  luardjhipy  hecaufe  the  guardian  has  the  land 

only  to  the  u/e  of  the  infant,*^^.  If  the  heir  be  in  'wardjhip  of  thi 

demandant  in  chivalry  he  ought  to  vouch  in  njnardpip  of  the  demand^ 

ant;  hut  if  he  he  in  nvardfibip  if  the  demandant  in  Jocage,  there  it  is 

in  the  election  of  the  feoffee  to  vouch  in  vjardjhip  of  the  demandant* 

Regiftr.  Judicial.  54.     But  he  may  plead  in  bar  and  prit^  that  Jbi 

JbcUi  be  endowed  de  pluis  beale  as  vjell  as  guardian  in  chivalry, 

21.  £.  3.  a8.     25.  E,   3.   2I. — 4.  But  if  A*  having  4  acres  id 

focage  and  2  acres  in  chivalry  makes  feoffment  of  1  acris  of  focagi 

•with  v,arranty  and  dies,  the  heir  iwifhin  age,  and  dvwtr  is  brought 

hy  the  vjife  of  A,  againft  the  feoffee,  dubitatur  if  he  may  vouch  the 

heir  in  n^jardjhip  of  the  guardian  in  chivalry  only,  or  ought  to  vouch 

•  in  vcardjhip  of  the  demandasrt  and  of  guardian  in  chivalry,  or  if  he 

Jhall  only  plead  in  bar  that  Jhe  may  endov)  berfelf  de  pluis  beale. 

But  vohether  the  voucher  be  in  vjordjhip  of  guardian  in  chivalry  only 9 

9r  of  guardian  in  chivalry  and  demandant  guardian  in  focage,  the  guar  ^^ 

dian  Jhall  turn  all  the  hfs  on  the  demandant  as  it  fecms,     Reg.  Ju- 

dic.  54.     21.  E,  3.  a8.    ^5.  E.  3.  Ji. — Hal.  MSS.    There  is  an 

obfcurity  in  the  third  part  of  this  annotation  by  lord  Hale,  which 

the  editor  on  tranflating  foiind  himfelf  unable  to  remove.     See 

further  on  the  fubjcft  in  Hugh,  on  Orig.  Wr.  166. 

[Note  23s.]  (6)  Where  judgment  (hall  be  againft  heir  and  whdre  agalni!  [39*  ^'J 
Vouchee.— I.  Where  the  heir  of  the  hujhand  is  vouched  as  i/stving 
affets  in  the  fame  county,  and  the  demandant  acknov:Udges  it,  judgment 
Jhall  be  for  the  demandant  againjl  the  heir,  and  that  the  tenant  Jhall 
go  in  peace  f  he  has  affets  in  the  fame  county,  and  if  not  Judgment 
againJl  the  tenant,  and  fbr  him  over  in  value.  But  if  it  is  agreed 
that  he  has  not  affets  in  the  fame  county,  but  only  in  a  foreign  county, 
then  Judgment  Jhall  be  againjl  the  tenant,  and  for  him  over  in  value. 
6.  ^-3.  II.— 2.  If  he  has  affets  for  part  in  the  fame  county,  vide 
conditional  judgment  for  that  part.  2.  E.  3.  Vouch,  213.  25.  £.  3. 
52.-3.  If  the  tenant  vouches  the  heir  of  the  hufband  having  affets  in 
the  fame  county,  ttndthe  voucher  is  counterpleaded,  or  if  the  demandant 
dcdit  the  flj/ets,  ^c.  then  it  feems  jsidgment  JhaU  he  f^  demandant 
immediately  againjl  the  tenant,  and  for  him  over  in  value.  Bstt  it 
feems,  that  the  demandant  may  pray  conditional  judgment,  if  the  heit 
counterpleads  the  affets  nvith  voarranty,  Quasre  and  vide  16.  E.  3. 
Vouch.  85.  3.£.  3.  Judgment  165.  18.  E.  3.  38.  55.*-4.  But  if 
tenant  vouch  I.  S.  tvho  vouches  the  heir  of  the  hufband  having  affets 
in  the  fame  county,  fill  no  jstdgment  conditional  Jhall  be  given.     18. -ff.  .^• 

3.  36.     Contra  2.  E.  3.     Vouch.  213.— HaL  MSS.     Sec  further  '  ^* 

Hugh.  Orijg;.  Wr.  163. 

■ 

f  Note  21^1        ^^^  Do^er  ^ /tf //«// ^^/t^,  being  merely  4  conieqtiencc  of  te-    \nQ^  b1 
*•  ^^*'*    nures  by  knights  fervice,  is  virtually  abcliihed  by  the  ftatute  which    ^^^*      *J 

eonvens  fuch  tenures  into  focage.     See  12.  Ch.  2.  c.  24. 

f  Note  2^4.1        (3)  ^'  ^'  ^^^'  ^y*  H*^-  ^*  *"^  N.  Bendl.  55.  But  Dyer  obferves*  [  4^  •  3^«  1 
^  ^*''   yet  nota  that  the  land  aliened  before  the  treafon  committed  luas  not 

fuhjeSi  to  any  forfeiture  or  efcheat;  and  adds,  that  BroWn  fcrjeant 
Jl'it  valde  irotus  premier  judicium  pradiSum*  Alfo  in  Sav.  54.  there 
is  a  cafe  of  attainder  of  the  hufband  for  treafon,  in  which  tw6 
ju  J^^es  for  the  reafon  mentioned  in  Dyer  were  inclined  to  Vavifour's 
opinion ;  but  the  calb  of  fir  John  Gates's  wife  being  cited,  the 

courc 
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coort  held  that  the  demandant  was  not  entitled  to  dower.  In  this 
latter  cafe  the  wife  afterwards  had  dower ;  but  then  it  was  allowed 
to  her  on  accoant  of  the  reverfal  of  her  hufband's  attainder.  See 
3.  Infl.  315. 

(4)  Here  lord  Coke  cxprefsly  snakes  dower  ex  ajht^  patns,  as  [Note  235.  J 
well  as  the  dowers  at  Common  law  and  ad  oftium  eccUjsie,  liable  to  be 

defeated  at  common  law  by  the  hulband's  treafon  or  felony,  ^nte 
37.  a*  fint  {ome  have  inclined  to  think,  that  the  5.  &  6.  £.  6.  c. 
II.  which  fo  far  repeals  the  i.  E,  6.  c.  2.  and  revives  the  common 
law  as  to  take  away  the  wife's  dower  in  cafe  of  treafon  by  the  huf- 
band,  doth  not  extend  to  dower  ex  ojfevfu  patris.  This  will  appear 
from  the  following  extr^d  from  a  valuable  manufcript,  which  has 
been  already  cited. — Itfetms  that  dtnver  ex  aflenfu  ^?ilns  Jhall  not  be 
hft  iy  tbeftatuie  of^.  E»  6.  iy  attainder  of  the  hujband for  treafon ;  for 
the  njsife  u  in  by  the  father  and  not  by  the  hifbandy  and  if  a^  ion  be 
brought  for  the  land,  it  Jhall  be  againft  the  hufband  and  nvife.  Contra 
rf  dvwtr  ad  oIHum  eccleiise.  Quaere  tamen  of  the  former  cafe  ex  af« 
ienfu  patris.  MSS.  Comment,  on  Litt.  pen,  Edit.-^ln  Plowden's 
Queries  181a  like  queflioi;.  is  flarted  as  to  the  eifedl  of  the  huf^ 
band's  attainder  of  felony  on  dower  ex  affmfu  patris  before  the  i. 
E.  6.  c.  2.  changed  the  common  law,  and  faved  the  wife's  dower; 
but  mr.  Plowden  argues  againft  the  wife.  See  further  ante  35  b» 
where  lord  Coke  mentions,  that  according  to  feme  opinions  the  wife 
loft  dowpr  ex  affenfu  patris^  if  after  ailent  the  father  was  attainted  of 
treafon  or  felony. 

(5)  In  Winch  27.  there  is  a  loofe  note  of  a  cafe,  in  which,  not--  [Note  236.3 
withftanding  the  I.E.  6.  c.  2.  for  preferving  dower  in  cafes  of  trea- 
fon or  felony  by  the  hufl>and.  Winch  inclined  to  think,  that  attainder 

of  the  hufband  for  felony  prevented  the  wife's  dower,  where  the 
wife  of  a  copyholder  for  life  was  dowable  by  cuflom.  But  the  rea* 
ions  of  this  opinion,  which  feems  flrange,  do  not  appear. 

[^I,  b.  1  (0  Who  fhall  be  occupant. — A,  makes  leafe  to  B.  for  one  hun*-  [Note  237.] 
dred  years,  and  aftertjoards  oufis  him  and  makes  leafe  to  C' for  the  life 
efD.  B*  re-enters,  C.  dies:  B,  Jhall  not  be  occupant  againft  his 
^illyforfo  bis  term  nvould  be  dronuncd,  H.  6.  Jac.  C.  B.  Rafwlin*s 
€afe.  Leffee  far  another* s  life  makes  lejfee  at  ivill,  *who  continues  in 
pcffefjion  after  the  death  of  his  leffor  :  be  is  an  occupant.  If  A,  lejfee 
Jbr  another* s  life  makes  iefjee  for  years,  *who  is  poj/effed,  and  A.  dies^ 
it  ficms  that  lefee  for  years  Jhall  be  occupant  againft  his  otvn  m}ill% 
4 bough  he  dcth  not  enter',  but  if  the  leffee  for  years  makes  leafe  at  ivillt 
and  then  A»  dies,  l^ee  ai  fwill  Jhall  be  occupant,  though  he  claims  f 
the  ufe  of  the  leffee  far  years,  or  though  leffee  for  years  enters  on  leffke  at 
<will  and  claims  to  be  occupant*  But  riding  ever  the  ground  to  hunt  or 
ha^wi  doth  mt  make  an  occupant*  Vid.  Dy»  328.  H.  15.  Jac.  B.  R. 
Rot.  356.  Stellicorn  and  Hayes,  and  M.  lO.  Jac.  Bulftr.  n.  6. 
Chamberlain  and  Eiver,     A*  lefjeefor  life  of  B,  makes  Uefe  to  C*  for  ' 

HO  years,  rendering  5/.  C.  makes  leafe  to  D.for  \o years,  rendering 
3/.  A*  dies  :  D,  is  occupant,  yet  he  Jhall  pay  the  rent  of^Lto  C,  and 
C„  JhMlpay  the  rent  of  ^L  to  D*  for  D's  term  is  pre<uentedfrom  merg* 
ing  by  the  intervenieut  re*verJion  ifi  C.  but  D*  has  the  freehold  in  rever- 
Jion  expeSfant  on  C^s  term  and  the  rent  incident  to  it,  Hal.  MSS.— 
&€t  Stellicorn  and  Hayes  in  2.  Ro.  Rep.  123.  and  Cro.  Jam.  554.  and 

Chamberlain 
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Chtmberlaiu  andE<vm  in  s.  Bulftr.  1 1  •    %,  Ro.  Abr.  15 1 .  £.  pk  j* 
i^  and  Pain.  42. 

[Note  23S.]  (2)  In  fome  books  it  is  afTertcd,  that  there  cannot  be  an  occii- 
pant  of  eftatcs  created  by  law,  without  diftinguifhing  between  a 
general  and  2l /pedal  occupant.  Cro.  EJis.  58.  1.  Batftr.  13;. 
2.  Ro.  Rep.  1 2 J.  Probably  the  aiTertiofl  was  meant  to  be  confined 
to  the  former,  for  as  to  the  latter  the  authorities  feem  dccifive  in 
favour  of  the  heir's  taking  as  fpecial  occupant  if  named  in  granting 
over  curtefy  or  any  other  edate  created  by  law.  See  27.  AfT.  pU 
31.  Plowd.  28.  and  556.  and  Palm.  32.  But  even  the  dofivine 
againft  general  occupancy  of  ellates  created  by  law  comes  mereljT 
from  perfons  arguing  as  counfel,  who  neither  explain  why  it  fiiould 
not  be,  nor  cite  any  authoi'ities  except  15.  £.  ^.  Fitzh*  Abr.  Scirf 
facias  pi.  17.  which  appears  foreign  to  the  purpofe. 

f  Note  239.  ]       (3)  Lord  Hale  adds,  nor  of  a  copyhold.  Hal.  MSS.— See  ace.  2, 

L.  Raym.  1000.  and  the  reafon  why  in  6.  Mod.  66.  As  to  things 
lying  in  grant,  lord  Coke  in  mentioning  them  muft  be  underftood 
to  mean  general  occupancy  only ;  for  he  writes  in  another  places 
that  \£  heirs  arc  named  in  the  grant  of  a  rent  pur  auter  'vie,  they 
ihall  take,  though  formerly  this  was  doubted.  See  poft.  388^ 
Dy.  186.  ed.  1689.  in  marg,  i.  Bulilr.  155.  Mo.  625.  664.  an4 
(jodb.  172, 

f Note  ^40.  ]        (4)  Vid.  M.  44,  45.  Eliz.  B.  R.  Salter's  cafe.     Rent  granted  /# 

one,  his  executors  and  adminiftrators  pur  auter  vie,  and  the  gi'an- 
tee  dies ;  it  Ihall  not  go  to  the  adminifiraior  as  fpecial  occupant y  hut 
determines  by  the  death  unlefs  there  has  heen  an  affignntent.  Hal. 
^SS.  See  S.  C.  in  Cro.  Eliz.  901.  Noy  46.  Yelv.  9.  and  Mo. 
664.  See  alfo  S.  P.  ace.  2.  Ro.  Abr.  151,  G.  pi.  3.  However, 
fome  have  thought  that  executors  and  adminiftrators  if  named  in 
the  grant  might  take  an  eflate  fur  outer  "vie,  though  z  freehold,  even 
before  the  29.  Ch.  2.  c.  3.  and  14,  G.  2.  c.  20.  by  which  they  are 
now  intitkd.  See  3.  Atk.  466.  The  authority  relied  on  is 
Dy.  328,  b, 

^Note  ?4^']  (s)  The  title  by  general occnpsMcy  is  now  univcrfally  prevented 
by  the  29.  Ch.  2.  c.  3,.  f.  12.  and  the  14.  G.  2.  c.  20.  f.  9.  The 
firft  ftatute  enads,  that  edates  per  auter  'oie  ihall  be  devifeable,  an^ 
if  not  devifed,  chargeable  in  the  hands  of  the  heir  as  affets  by  de- 
fcent,  where  the  eft  ate  falls  on  him  as  fpecial  occupant ;  and  if  he 
is  not  entitled  to  fuch,  (hall  go  to  the  grantee's  executors  or  admi* 
niftrators  and  be  a/Tets.  On  this  ftatute  a  doubt  arofe,  whether  it 
operated  further  than  by  making  fuch  eftates  devifeable  and  aiTets  for 
debts ;  and  in  one  cafe  it  was  adjudged,  that  the  adminiilrator  took 
the  furplns  of  fuch  eftates  after  payment  of  debts,  if  not  devifed, 
for  his  own  benefit,  as  in  the  place  of  a  general  occupant.  Sec  1 2 
Mod.  103.  This  gave  occafion  to  the  fecond  ftatate,  which  ex*- 
prefsly  makes  the  furplus  in  cafe  of  iittellacy  diilributable  as  perfo- 
nal  ertatc.  See  further  as  tooccapncy  2.  Blackft.  Comment.  258, 
an  elaborate  argument  by  lord  chief  jufticeVaughan,Vaugh.  187, 
Vin.  Abr.  Occupancy  and  Eftates,  R.  a.  3.  Com.  Dig.  Mates,  F. 
and  New  Abr.  Eftatefor  life,  B. 


Lib.  I .         Of  Tenant  for  life.       Seft.  516,  57. 

[^2.  a.l         ^')   l-^*3'*5-     Vid.  41.  .^l^*.     A,  ttnant  fsr  Uffj  remamitr   (Note  242.  ] 
^*  '     *  "*     t§  B.  in  taiit  remainder  to  C.  in  fie ;  A*  enfeoffs  B.  ami  iris  mtifi  and 

their  heirs ;  B.  dies  *witkout  iffue ;  -nvw  there  is  a  fiffeiture,  and  C* 

tmy  enter*    Hal.  MSS* 

(6)  A.  lea/es  to  B.  till  A.  makes  L  S.  haily  of  his  manor :  adjudged  [Note  243.  J 
a  freehold.    H.  37.  El.    Butler  and  Ridgely.     Vid.  i.  Rep.  Breden*s 

cafe.     Rent  granHdto  A.  for  life  ifB.  or  C  fhaUfo  long  live.     But  if 
there  be  aneftate  nmth  fuch  conditional  Unutation^  it  ought  to  he  pleaded 
•with  the  limitation f  and  continuance  Jhsdl  he  a^uerredy  for  otber^uife  it 
faik.    Vid.  Dy.  192.     Hal.  MSS. 

(7)  But  feoffment  to  the  ufe  o^  A.  for  lifiy  remainder  to  the  uje  of  [Note  244.] 
B.  his  executors  and  nffigns^  till  ten  pounds  fiould  he  levied  edti  of  the 

profits^  ruled  to  hf  a  chattel.     Hal.  MSS, 

(9)  Hie  ^5.  283.     But  if  termor  for  years  devifes  his  houfe  gene'  [NoW  845.J 
tally  ivithout  fievjing  what  eflate,  the  'whole  term  pqffes.     14.  EHk* 
Z>y.  307.    Hal.  MSS. 

(H)  Vid.  8.  E.  3.  3.    A.  leffee  for  life  metkes  leafe  to  fi.  andC.  [Note  246,] 
0n  condition  that  if  they  die  leaving  A.  then  the  land  fhall  revert  to  A* 
vjithout  determining  arty  efiate  certain  in  the  grant.    All  the  eftate  paffes 
under  the  condition^  for  in  praecipe  A,  <was  not  received  on  defkuU  of 
B.andC.    Hal.  MSS. 

[42.  b.]  (1)  Mr.  Barrington  calls  this  a>r//^</ilatute,  becanfe  the  in-  [Note  247.] 
tervention  of  the  commons  is  not  mentioned ;  and  the  introdn^ory 
part  feems  to  jailify  the  obfervation ;  for  the  (tile  is  like  that  of  aii 
ordinance  of  the  king  in  conncil,  the  words  being  that  the  king 
cum  pralatis  nohilihus  et  peritis  et  aliis  fihi  e^fientihus  deliherationem 
habttit  et  traSatum ;  de  quorum  unanimi  confilio  ordinavit.  See  ob- 
iervat.  on  Ant.  Stat.  2d  ed.  206.  However  the  23.  B.  3.  appears 
to  have  been  always  treated  as  a  ftatute^  and  Fitzherbert,  in  his 
commentary  upon  the  writ  founded  upon  it^  calls  it  by  that  narne^ 
f  itz.  Nat.  fir.  167.  B. 

(2)  That  is,  if  the  leafe  was  for  the  life  of  the  lefTee  it  would  be  [Note  248.  ] 
a  dlfcontinoance  for  lift,  and  the  tenant  in  tail  would  thereby  raife 
in  himfelf  a  new  reverfion  in  fee,  and  the  releafe  by  pafBng  fuch  new 
veveriion  in  fee  to  the  difcontinuee,  would  merge  his  eftate  for  life 
and  make  it  a  fee  executed ;  which  enlargement  of  the  eftate  for  life 
would  proportionably ,  enlarge  the  difcontinuance  for  life,  and  fo 
make  it  a  diicontinuance  in  fee  as  much  as  the  ftrft  conveyance  by  ;' 

the^enant  in  tail  had  been  for  that  eftate.    See  further  on  this  fulv 
j  ft^,  poft.  Sed.  620* 

I 
i 

(4)  There  is  an  important  difference  betw^n  the  deeds  of  lemei  [Note  249.] 
covert  and  in£ints.  Thofe  of  the  former  are  always  void ;  but  thofe 
of  the  latter  are  foinetimes  void,  ^tKl  fbntetimes  only  voidtiblc.  As 
to  the  diftindion  between  void  and  voidable  in  the  cafe  of  deeds  by 
infants,  fee  a  cafe  in  Borr.  4.  part  3.  fol.  1794,  in  which  the  court 
held  a  conveyance  by  leafe'  and  releafe  by  an  infant  to  be  voidable 
only.     Sec  further  ppft.  Seft.  259, 

143*  ^-J         (1)  And  in  cafe  of  corporation  aggregate^  as  dean  and  chapter,  the  [Note  250.] 
leafe  is  H/oidagainft  thi  d^qgi  who  maka  the  kafe.    M^  > 3«  Car.  B.  R. 

Lloyd 
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LUyd  and  Gregory,  But  it  is  otherwije  in  the  cafe  cfafiU  corpora* 
tion^for  there  it  is  void  only  againft  the  fucceJfoTm  M.  44.  £liz.  C* 
B.  Saunders* s  cafe,  Hal.  MSS.— See  the  obfervation  on  the  cafe 
of  Lloyd  and  Gregory,  poft.  45.  a.  As  to  conveyances  by  corpo- 
rations before  the  rellraining  iUtates,  fee  pofl.  44.  a.  and  103.  a. 

[Note  251.]        (2)  This  aiTertion  has  been  controverted,  as  repugnant  to  the 

feudal  notions  of  alienation,  and  inconiiftent  with  any  rcafonable 
conflrudion  of  the  (latute  atua  emptores  t  err  arum,  Wright's  Ten. 
159.  Dalrympl.  Hid.  Feud.  Prop.  80.  and  Sulliv.  Le6l.  418.  In 
fa6l  the  hiflory  of  our  law  with  refped  to  the  powers  of  alienation 
before  the  ilatate  q{  quia  emptores  t  err  arum  is  xtxy  much  involved 
in  obfcarity.  See  firafl.  lib.  2.  cap,  19.  where  the  author  inquires, 
ft  ille^  cut  datum  eft^  rem  datam  ulterius  dare  po//et„  See  alfo  fira^. 
lih,  2.  cap,  5*  and  Staundf.  Prserog.  cap.  7. 

(Note  252.]  (3)  tioK^if  for  ftifure  of  ferjeanties  aliened  ^without  licence 9  itfeems 
that  it  was  the  ancient  uitaj,  Vid.  Rogej  Hoveden  783.  //  was 
cue  of  the  articles  inter  capitula  coronas  K.  i.  de  ferjantiis  alienatis, 
andfo it  ftill  continues,  Clauf.  7.  Johann,  m.  1 1.  precept  to  ffife  fer- 
jantias  theinagia  et  dengagia  tent,  de  honore  Lancafter  alienat.  pofl 
pi  imam  coronation.^  H.  2.  Vid.  T.  7.  £.  i.  coram  rege  Gilbertus^ 
de  Clare  comes  Gloucefter  impeached  for  alienation  made  to  his  father* 
Vid.  24.  £.  3.  'jl.fpccial  cuftom  to  alienate  without  licence,  Videtur 
per  Rot.  Pari.  29.  E.  3.  n.  18.  quoad  other  tenures  than  ferjanties  the 
frerogati've  began  in  the  time  of  Edward  the firft.  Nota,  itfeems,  that 
the  Jfdtute  of  quia,  emptores  takes  awe^  licences  and  pardons  of  alie- 
nations  in  cafe  of  tenure  of  afubjed.  Yet  fee  14.  H,  4.  4.  recordare 
longum  for  CHficm  of  the  honour  of  Gloucefter,  and  Rot.  Pari.  38.  H. 
6.  n.  29.  producatu  Cornubise  yjkixfuch^  a  cuftom  Rot.  Pari.  8.  £.  2. 
m.  7.  in  fcedula  pendente  dorfo.  *'  Accord  ed  et  aifenfu  per  ar- 
**  chevefques  evefques  abbes  priores  countes  et- barons  et  autres 
*'  du  realme  in  parlement  le  roy  fummons  a  Weft  minder  odab. 
*'  HilK  8.  £.2.  que  eux  deformes  nul  £ne  demandront  ne  pren- 
*'  dront  des  frankhomes,  pur  entrer  terres  et  tenements  que  font  de 
^  «*  leur  fee,  iffint  totes  voyes  que  per  tiel  feoiFmcnts  ils  ne  foient  pas 
*'  eloignes  de  leur  fervices' ne  leur  fervices  dedits.*'  HaL  MbS» 
From  lord  Hale's  obferving,  that  the  crown's  right  of  feizure  for 
alienation  of  ferjanties  without  licence  ftill  continues,  it  feems,  that 
his  note  on  the  fubjedl  was  written  before  the  12.  Cha.  2.  c.  24. 
which  converts  tenures  by  koight  fervice  into  focage  and  takes 
away  fines  of  alienation.    See  pofl.  43.  b.  n.  2, 

[Note  253.]  (4)  Nota  pro  carta  de  libertatibus.— Carta  regis  Johann.  pro- 
clamata  19.  Junii  17  Johann.  apud  Runimede,  Pat.  17.  Johann.  m. 
33.  dorfo.  Carta  de  libertatibus  Tub  H.  3.  magna  fcilicet  de  liber- 
tatibus, et  minor  five  de  fbrefla,  proclamantur  8.  Maii  9^  H.  3. 
prima  pafs  clauf.  9.H.  3.  m.  14.  dorfo  interrupt,  et  cancell.  Matth. 
Paris  fub  anno  1227.  pag.  336.  but  afterwards  confirmed  by  //,  3^ 
Rex  confirmat  *^  omnes  liber tates,  &c.  contentas  incartis  quas  feci- 
<<  mas  cum  minoris  astatis  efTemus  tam  in  magna  carta  quam  in  car- 
*'  ta  de  foreda."  Cart.  21.  H.  3.  n.  4.  confirmatur  per  ftat  Marlbr, 
cap.  5.  et  tunc  primum  dcvcnit  datutum,  viz.  52.  H.  3.  HaL 
MS  3.— See  a  mod  accurate  hidory  of  the  magna  chart  a  of  king 
9  John 
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John  and  that  of  Hen.  3.  in  the  introdu6lory  difcourfe  to  mr.  juflice 
Blackftoae's  valuable  edition  of  the  charters. 

r  i  ^.  b«  1  (2)  Fines  for  alienation  are  taken  away  as  well  from  the  king  as  [Note  254^] 
from  all  others  by  the  12.  Cha.  2.  chap.  24.  But  the  iUtute  hves 
fines  for  alienation  due  by  the  cufloms  of  particular  manors,  other 
than  fines  for  alienation  of  lands  holden  of  the  king  in  capite. — See 
further  on  the  fubjedl  of  alienation  2.  Inft.  65,  501.  Vin.  Abr.  tit. 
AUenation,  Sulliv.  Left,  page  159.  and  418.  and  the  book  cited  in 
foL  43.  a.  note  2. 

[44.  a.  ]  (i)  Vid.  29.  Eliz.  Cafe  of  the  hijhop  of  Chejfer,  nxjho  had  an-^  [Note  255.3 
ciently  ufed  to  have  a  counfel  nvho  had  a 'fee,  •  This  grantabU  by  the 
bifbop  'with  confent  of  dean  and  chapter,  Nota,  though  it  be  not  an 
ojffice  of  time  avhich,  ^cyet  grantable,  if  of  necefjityj  as  in  the  cafe 
of  the  bijbop  of  Gloucefter  founded  ^within  time  of  memory.  M.  I.  Car. 
C.  B.  Crook  ».  8.'  Cook  and  Toung.  Vide  that  it  is  holden ^  that 
though  it  be  a  ne^w  office,  yet  ifnecejjf'ary  and  the  fee  is  reafonable^  be^ 
ing  confirmed  it  Jhall  bind  the  fuccejfor ;  and  vide  the  grant  of  ancient 
xffice  andfeet  'with  the  addition  of  a  ne^Mfeet  'which  not'withflanding 
feems  good,  becaufe  the  office  is  antient.  M.  2.  Car.  C.  B.  Crook  n,  7. 
Gee*s  cafe.  If  it  had  been  ufual  to  grant  an  antient  office  to  one  only,  a 
grant  to  tnvo  is  not  good.  But  if  it  has  been  once  granted  to  t*wo  or 
granted  in  rcverfion  before  tbeftatute  I .  Eliz.  then  it  jhall  be  intended  t9 
ba<ve  been  ufuallyfo  granted,  and  fuch  grant  to  tnvo  or  in  re'verfion  Jhall 
hind  the  fucceffwr.  T.  8.  Car.  B.  R.  Crook  n.  2.  Walker  and  Larnb^ 
M.  8.  Car.  B.  R.  Crook  n.  19.  Toung  and  Steele  concerning  the  offi-» 
dal  and  commfjary  of  the  hijhop  of  Lincoln  and  the  regijler  of  the  hi* 
Jbop  ofKochefter.  Hal.  MSS.  Ley  75.  is  contrary  to  Gee's  cafe 
cited  by  lord  Hale. — See  further  as  to  the  grant  of  offices  by  eccle- 
fiaflical  perfons,  New  Abr.  Offices,  D.  See  alfo  in  Burr,  part  4. 
vol.  1.  page  219.  the  cafe  of  fir  John  Trelawney  and  the  biftiop  of 
Winchefter,  in  which  the  court  held,  that  an  office  and  fee  which  ex* 
ifted  before  the  ift  of  Eliz.  are  not  within  the  reftraint  of  that  Ita* 
tute,  but  that  they  may  be  granted  as  before  the  ftatute,  and  that 
the  utility  or  neceflity  of  the  office  is  not  more  material  fince  than 
it  was  before. 

(2)  Q^02idi  leaf  IS  by  hu/band  and  fwife.  Hufband  and  <wife  feifed  to  [Note  256.  J 
them  and  the  heirs  of  the  body  of  the  hifband  make  leafe  for  three  li^ves, 
rendering  the  antient  rent ;  htjband  dies  :  this  jhall  not  bi^id  the  'wife. 
Adjudged,  becaufe  'the  jiatute  Jpeaks  of  the  ^wife*s  inheritance.  H.  14. 
Eliz.  C.  B.  n.  5.  D.  D.  Hujhand  and  ivife  jointly  feifed  by  purchafe 
to  them  and  their  heirs ;  the  hvfband  alcne  during  the  co'verture  makes 
leaje,  rendering  the  antient  rent :  dubitatur  if  it  jhall  bind  the  'wife, 
becaufe  the  pro^ifo,  'which  requires  the  ivij^s  joi7ting,  jpeaks  only  of 
hvfband  jeifed  in  right  of  his  'wife,  finitur  per  compoiitioaem.  M.  I. 
Car.  C.  B.  Crook  n,  15.  Smith  and  Trinden.     Hal.  MSS. 

(j.)  Vid.  7.  Eliz.     Dy.  246.     Lerfi  for  zo years  to  begin  at  next  [Not  J  257.  ] 
Michaelmas  feems  good.     Hal.  MSS.  —  See  further  as  to  the  time 
when  fuch  leafes  Ihould  begin,  and  the  difference  between y?-^«  the 
day  of  making  2sA  from  the  making.     New  Abr.  Leafes,  E.  rule  2. 
and  poft,  47.  b. 

^4f*  ^*  J        (0   ^f^f  ccvei-t  tenant  for  life',  reverjton  in  tail;  hvjhand  furren*  [NotC  ^58.  1 
"dersi  tenant  in  tail  leajh  for  three  lives  i  the  wj's  dies.     Adjudged, 

that 
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tiai  thh  ii  a  go^  Uaf$  ta  hind  the  iffuim  Sydenham  and  Cope  cited  hy 
Popham.     Mo.  783*     Hal.  MSS. 

I^Note  259,]  (3)  Bui  if  tithes  have  heeu  ufually  let  to  farm^  they  eanmot  he 
leafed  for  life  to  hind  theftucejfor  \  hut  they  may  he  leafed  for  2 1  yearr^ 
rendering  the  anlient  rent,  anditjballhindtbefuecejbr.  Mo,  778.  T. 
2,  Jac.  B.  R.  Adjudged  in  Dennfs  cafe,  and  the  rent  goes  'with  the  re^ 
'Mrffon,  Nota,  it  ivas  the  cafe  of  the  precentor  of  Paul's.  Hal. 
jJS$.<.^See  New  Abr.  Leafesy  £.  rule  5.  where  many  authorities 
are  cited  to  prove  this  diiFerence  between  leafing  tithes  for  life  and 
for  years*  and  that  in  the  latter  cafe  the  leafe  will  bind  the  fucceffor 
becaufe  he  may  have  debt  for  the  retit,  which  wiU'  not  lie  for  him  on 
a  freehold  leafe.  But  the  didlnfUon  is  no  longer  of  any  impor- 
tanct;  for  the  c.  G.  3.  c.  17.  makes  leafes  of  tithes  and  other  in«- 
corporeal  hcreditam/^nts  b^  eccleOaiUcal  peribns,  whether  for  lives 
or  for  years,  as  good  as  if  the  leafes  were  of  corooreal  heredita- 
ments, and  gives  adioa  of  debt  to  the  fuccefibr*  for  rent  referved 
on  freehold  leafes. 

fNote  260. 1       (4)  i^tf^  h  '^^  ^'*i'  during  vacancy  of  hifboprick  nuiU  not  enable* 
^  P.  19.  Jaa.  B.  R.  Denny^s  cafe.    Vid.  Dy.  271.    Hal.  M-SS. 

[Note  a6l.]         (6)  Preiend  makes  leafe  for  years,  referring  the  running  of  a  colt^ 

rendering  rent,  A  ne^w  leafe ,  rendering  the  fame  rent,  «without  rrferv- 
ing  the  running  of  a  colt,  adjudged  ^ood;  hecaufe  quoad  this  it  is  neither 
rrfervation  nor  exception*  But  if  leafe  be  of  a  manor  except- the  tuoods 
rendering  rent,  and  after  the  expiration  of  it  there  is  a  nevj  Uafe  ren^ 
derin^  the  fame  rent  muithout  fuch  exception,  the  fecend  Uafe  is  bad* 
T.  \%.  Jac.  B.  R.  cafe  of  precentor  of  Paul's.    Hal.  MSS. 

[Note  262.  ]  (7)  Vid./or  leafes  hy  bijhop  tenant  in  tail,  ^c.'—^A.feifed  in  tail  of 
a  manor,  (f<which  three  acres  parcel  of  the  demefnes  had  been  ufuauy 
demifed  at  ^s.  rent,  and  the  reftdue  not,  demifes  the  three  acres  and  al/e 
the  manor  habendum  y«>r  2 1  years,  rendering  for  the  three  acres  and  aM 
other  the  premises  there-wit  h  demifed  5  /.  and  for  the  manor  5  /.  This  is 
good  to  hind  the  ifjuefor  the  three  acres,  but  not  for  the  reftdue.  H.  37. 
Eliz.  Tanfield  and  Roger s.'^The  hijhop  of  G.  feifed  of  a  manor,  of 
nvhich  one  tenement  nnas  ufually  demifed  for  life  at  5  /.  rent  and  the 
manor  ufuaUy  at  10/.  refit,  makes  leafe  of  the  tenement  for  three  lives, 
rendering  5  s.  and  afterguards  leafes  the  nuhole  manor  for  three  lives  to 
another  rendering  rent,  and  dies.  Ruled  1 .  That  the  reverfion  of  the 
tenement  paffes  by  the  leafe  of  the  manor.  2.  And  therefore  that  the 
leafe  of  the  manor  quoad  the  tenement  Jhall  net  hind  the  fuccejor,  be- 
caufe  then  there  vjould  be  fix  lives  in  being  for  the  tenement,  and  the 
lef^e  viould  be  difpunijhable  ofv)afle.  3.  Itfeems,  that  the  leafe  of  the 
manor  is  aljh  voidable,  hecaufe  the  rent  iffues  alfo  out  of  the  tenement. 
(Quaere  of  this,  for  here  the  rent  as  vjellfor  the  tenement  as  for  the 
manor  is  referved  on  thefecond  leafe,  fo  that  though  the  tenement  fbould 
4  be  eviSled  the  intire  rent  for  the  manor  vfould  continue).  4.  But  it 
*was  agreed,  that  the  leafe  of  a  copyhold  manor  ufaaUy  demifed,  or  of  a 
manor  conftfling  of  demefnes  copyholds  and  fervices  ufually  demifed,  is 
good  to  bind  the  fuc(effor.  5.  The  leafe  is  only  voidable  by  thefuccefjor ; 
and  therefore  if  he  accepts  the  rent,  it  is  gccd  againfi  him.  M.  20. 
Jac.  C.  B.  Bifljop  of  Gloucefier  aga^nfl  Wood,  M,  5.  Car.  C.  B. 
Sheir  and  P enter  on  Uafe  by  the  bijhop  of  Exeter,    Hal.  MSS. 

(8)  Prebend 
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(8)  PrthindfimpU  or  prehend  with  ofice,  as  is  preciHtor,  is  inahUd    [Note  263. 1 
iy  tbeftatuU  32.  H,  8.     Adjudged  Bro.  heajes  6z.  M.  36,  37.  £liz* 

Wat/on  and  Major •  T.  18.  Jac.  f^  of  trecwtor  of  PauVs,  Hal. 
MSS. 

(9)  Nota,  #A^  difahling  fiatsUes  extend  only  to  their  myfn  ptffef^    [Note  264.] 
jioHs,      The  archdeacon  of  Ely  12.  Elix.  makes  leafe  for  ^o  years, 

vfhich  after  the  Jiatttie  1 3.  Elix.  is  confirmed  hy  the  bifitop  and  dean  and 
chapter,  Ruledf  that  this  is  a  good  leafe  to  hind  thefuccejfor^  thossgh  after 
the  ftatute  i.  Elix,  and  though  confirmed  after  theftatute  13.  £//«• 
H.  57.  Elk.  Rot.  882.  fir  Edward  Denny e's  cafe.     Hal  MSS. 

£4^.  a.  3  (2)  Nou  the  ftatute  13.  Elix,  chap.  10.  quoad  tenements  in  cities  [Note  265.} 
is  altered  by  the  ftatute  14.  Elix,  chap.  11.  luhicb  permits  leafes  tf 
them  for  j^o  years;  and  therefore  it  has  been  ruled^  that  covenants  for 
resstwing  leajes  of  nuffuoges  in  cities  are  not  prohibited  by  theftatute 
1%,  Elix,  chap.  II.  which  only  reftrains  leafes  againft  the  ftatute  of 
l^.Elix.  Hob.  cafe  352.  Crane  and  Taylor.  Hal.  MSS.  See 
Hob.  269. 

(4)  Nota,  leaje  for  three  lives  by  bi/hopf  not  warranted  by  the  [Note  266.] 
Jfatute,  is  not  voidable  againft  himfelf  but  fl>all  bind  him.  M.  44, 
45.  £liz.  C.  h^  D.  D.  n.  32.  Saunders* s  cafe.  And  it  is  not  void^ 
hut  only  voidable  againft  the  fnccejffor^for  if  be  accepts  the  rent  the 
kafe  is  good  againft  him.  M.  8.  Car.  C.  E.  Crook  n,  21.  Ovuen 
and  App'Rees.  But  leafe  hy  A,  dean  of^.  and  his  chapter  not  vjar- 
ranted  is  void  immediately  againft  A.  himfelf.  Adjttdged  fo^  becaufe 
ihe  corporation  is  aggregate.  M.  13.  Car.  B.  R.  Lloyd  and  Gregory. 
Hal.  MSS.— The  caie  of  Lloyd  and  Gregory  is  reported  in  Cro. 
Cha.  502.  W.  Jo.  405.  I.  Ro.  Abr.  728.  and  2.  Ro.  Abr.  495. 
But  none  of  thefe  books  mention  the  point  to  which  lord  Hale 
cites  the  ca(e.  See  New  Abr.  Leafes,  H.  where  feveral  authorities 
.  befides  chat  of  lord  Coke  are  cited  to  (hew,  that  a  leafe  by  a  cor- 
poration aggregate,  thoagh  not  warranted  by  the  fbitutes,  is  good 
for  the  time  of  the  perfon  who  was  head  of  the  corporation  whea 
the  leafe  was  made.     See  alfo  ante  4J.  a.  n.  1. 

(7)    And  therefore  ivhere  the  declaration   in   ejeSment  was  of  a    [Not«  267.1 
joint  demife  of  A.  and  B.  and  on  the  evidence  it  appeared  that  they 
vjere  tenants  in  common^  the  plaintiff  failed.     M.  3.  Jac.  Blakq^er's 
cafe.     Noy  n.  43.     Hal.  MSS.     See  Noy  13. 

r  1^  1        ( I )  Heretofore  fome  made  a  difference  between  leafes  by  infants    [Note  268.] 

L45*       J     with  refervation  of  rent  and  thofe  without,  and  thought  that  the 
former  were  only  voidable,  but  that  the  latter  were  nbfolutely  void. 
New  Abr.  Leafes^  B.    But  in  a  late  cafe  this  didindlion  was  de- 
nied, and  it  -was  faid,  that  leafes  whether  with  or  without  rent,  if 
made  by  deed,  are  voidable  only.  Burr.  4.  part  v.  3.  page  1806. 

(2)  But  if  livery  is  made  on  fuch  a  leafe,  perhaps  it  may  be    [Note  269.] 
fufficient  to  pafs  a  freehold  to  the  lefTee  during  the  life  or  incum- 
bency of  the  leifor.     See  New  Abr.  tit.  Leafes^  L.  2. 

(3)  But  vid.  Noyfol.  143.  n.  635.      Leafe  from  three  years  to    [Note  270.] 
tbretyears^  till  the  expiration  oftenyearsjhall  be  a  leafe  for  ninejears, 

and 
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and  the  hnv  refers  the  iafiyear,  Becau/e  not  computed  ly  /i^^^.— HaL 
MSS.    See  New  Abr.  tit.  LeaJ'es,  L.  3.  page  433. 

[Note  271.]  (0  See  2.  Blackd.  CommeDt.  5th  edit.  p.  142.  It  is  there  [4^* 
obferved,  that  it  appears  by  mr.  Maddox's  colledlion  of  ancient  in- 
ftruments  in  his  Formulare  AngUcanum^  that  the  law  againd  leafes 
for  more  than  40  years,  if  it  ever  exifted>  was  foon  antiquated ;  and 
feveral  in  (lances  of  leafes  for  a  longer  term^  as  early  as  the  reiga 
of  Richard  the  Seconds  are  referred  to* 

[Note  272.1  (*)  ^^/videtur,  that  the  rectmerer  Jball  ba<ue  ^aji.  27.  H,  8.  7. 
Keil^ui.  108.  But  reverfioner  being  receinjed  in  default  0/ tenant  for 
life^  no  judgment  agcttftfi  tenant  for  life,  if  a  good  oar  pleaded^  Hal* 
MSS. 

[Note  273.]  (4)  Vid.  27.  iy.  8.  7.  21. /f.  7.  25.  Granteeofrentchargfftr 
yean  might  falfify  recovery  againfi  terre-tenant.     Hal.  MSS. 

[Note  274.]  (5)  Vid,  24.  £.  3.  54.  If  parceners  he  of  t'-wo  acres  y  andotuleafex 
one  acre^  tvhich  on  'writ  of  partition  is  allotted  to  the  other,  the  Uafe  it 
lAiholly  aiMiided.     ilal.  MSS. 

[Note  275.]         (0  Vid.  2\.  E.  3.     Grants  58.     Appropriation  without  licence,   r4.6«    b%J 
and  ea  de  cauia  itfeems  a  difappropriation.    Hal.  MSS. 

[Note  276.1         (2)  ^^^  if^^  '^^  ^tafe  in  prxfenti  by  tenant  in  tail,  and  the  ijfue 

before  entry  levies  fines,  the  conufee  Jhall  not  auoid  the  leafes  for  thf 
leafe  *was  only  njoidabley  and  the  landpaffes  in  degree  of  re%'erfion,  Vid. 
i);-.  5 1 .  7.  Rep.  9.  earl  of  Bedford* s  cafi.     Hal.  MSS. 

[Note  277.1  (3)  Vid.  tamen  one  Evans'* s  cafe,  in  nuhich  it  ivas  adjudged  that 
the  wife  Jhall  have  the  rent.  Cited  by  Houghton,  1 6.  Jac.  Quaere 
and  vid.  7.  H.  6.  2.  T.  16.  Jac.  Blaxton  and  Heath,  2.  topb% 
n.  38.  Hal.  MSS. — By  2.  Poph.  lord  Hale  means  the  additional 
cafes  at  the  end  of  Popham's  Reports.  Sec  Poph.  125.  For 
Blaxton  and  Heath,  fee  Poph.  145. 

[Notk  278.  ]  (4)  If  part  tf  a  term  be  granted  by  hvjhand  on  condition,  itfeenu 
that  the  condition  is  gone  by  hu  death.  Qua: re.  A  'ward  changes  tb^ 
property  of  fuch  a  term.  Dy.  183,  Hal.  MSS.~See  the  caCc  ia 
Marg,  Dy.  183. 

[Note  aTO*  ]        (  j)  Vide  Hufhand  of-Mtfe  termor  may  have  petition  of  right  aljne^ 
•iWr        37.  AJf»  pi.  II.     Ifhijhand  is  guardian  in  right  of  his  tAjife,  dower 
lies  againji  the  hufhand  alone ;  for  there  can  h  no  'voucher  there  againfi 
the  fward's  right.     2.  E,  3.  13.  15.     47.  £.  3.  9.     Hal.  Mo3. 

[Note  280.  ]  (6)  Vid.  CO.  E.  3.  Judgment  for  hufiand  in  quare  impedit/ir 
the  rwtfe's  au'VO'wfon ;  the  hufhand  dies ;  tie  ^juife  frefcnts.  Hal. 
MSS. 

[Note  ?8l.]  (8)  Vid./jr  date  and  day  of  the  date  hic  foL  6.  a.  and  tk^  noH 
there.  HaL  MSS. — In  fol.  6.  a.  lord  Hale  gives  the  following 
note.  Dite  end  day  of  the  date  the  fame  in  point  of  cotnputation^ 
J.  Rep.     But  sn  point  of  interejt  date  is  taken  inclwUvc,  day  oftkf 
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ifiUf  cxcl^^ve  tn  many  ca/es.     T,  9.  Jac.  B.  R.   ^w^n  ;/.  177.     J, 
an  th€  fecond  of  Auguft  1.  Jam.  makes  an  obligation  to  B,  an  J  after " 
Wijords  on  the  fame  day  B.  releafts  all  atliom  ufque  (Litum  fcripti : 
tif€  MigatUn  is  difcbarged^  becaufe  date  is  delivery.     Otherivije^  if 
it  had  heen  to  the  day  of  the  date.  T.  9.  Car.  B.  R.  Rooke  and  Rich^   . 
ards^     Condition  of  obligation  to  fiand  to  an  awards  fo  that  it  te  nUtde    • 
^ivitbin  four  days  after  the  date  :  a  good  a^ward  may  be  made  the  fame 
day  \  andfoitfeems  if  it  be  day  of  the  date.     M,  1653.     Ztreet*s 
cafct  Stile's  382.     Obligation  dated  2.  January  ;  reUafe  dated  I.  fa^ 
n:tary  of  all  anions  ufque  diem  hujus  prsfentis  temporis,  but  deli- 
vered 3.  January  :  praefens  tempus  is  the  date,  and  fo  the  obligation 
flood.     P.  7.  Jac.     Hal.  MSS.— See  further  as  to  the  diiFerence 
betwceo  date  and  day  if  the  date^  Com.  Dig,  Ejfates^  G.  8.  Bar- 
gain and  Sale,  B.  8.     ^'emps  A.  and  Vin.  Abr.  Eft  ate,  Z.  a.  Time^ 
A.  and  Wilf.  vol.  1.  part  2.  page  165.  and  the  next  note. 

(9)  Vvi.for  commencement  of  leafe^  M.  10,  Jac.  Rot.  75.   Hob.   [Note  282«3 
caje  32.  Moor  and  Mufgra've,     A.  by  indenture  dated  4..  May  10. 

Jac.  to  bold  from  the  fcail  of  the  annunciation  lafl  pdH  for  the 
term  of  21  years  next  enfuing  the  date  hereof  fully  to  be  complete 
and  ended.  In  ejeSment  plaintiff  counts  on  this  leafe,  as  a  leafe  to 
hold  from  the  feall  for  21  years  extunc  prox.  fequent.  and  agreed 
to  be  good.  But  fee  T.  24.  Car.  B.  R.  Cornijh  and  Caijujey,  Leafe 
by  indenture  of  2^,  of  March  15.  Car.  to  have  and  to  hold  from  and 
after  the  day  of  the  date  of  thefe  prefents  for  the  term  and  time 
of  feven  years  from  henceforth  next  and  immediately  enfuing,  Jhall 
commence  in  computation /rom  the  deli*veryi  and  in  point  of  intereji  from 
the  date.  Stiles  118.  HaU  MSS. 

( 10)  For  mifrecital  a  leafe  Jhall  commence  immediately,    6.  Rep,   [  Nole  283.  J 
hififop  of  Bathes  cafe. —  The  earl  of  Oxford  by  deed  dated  10.  Feb. 

27.  H.  8.  demifes  to  A.  for  2 1  ycfvrs ;  and  aftermjards  by  indenture 
reciting  that  he  by  indenture  dated  10.  Feb.  28.  H.  8.  had  demifed  to 
A.  for  z\  years,  demifes  the  fame  land  to  B,  habendum  for  3 1  years 
from  and  after  the  expiration  furrender  or  forfeiture  of  the  faid  leafe. 
It  'was  ruled,  that  B.^s  leafe  Jhould  commence  in  computation  immC' 
diately,  becaufe  AJs  leafe  ^was  mifrecited.  H.  10.  Car.  B.  R.  Crook. 
n.  8.  Miller  and  Manwaringe,  But  if  in  cafe  of  fuch  a  mifrecital, 
•  the  habendum  be  from  and  after  the  demife  and  indenture  made  to  A. 
and  it  is  not  faid  the  faid  demife,  then  the  fecond  leafe  pall  cofkmence 
after  the  true  leafe  notnuithfianding  the  mifrecital.  M.  i.  U  2.  P. 
k,  M.  Rot.  648.  Mount  and  Hodgken,  Bendl.  n,  J\.  Hal.  MSS. 
—Sec  Cro.  Cha.  397.  and  N.  Bendl.  38.  See  further  as  to  the 
commencement  of  leal'es  and  the  effect  of  mifrecitals  in  that  refpedt,  i/tk 
ShepR.  Touch.  272.  New  Abr.  Leafes,  L.  and  Vin.  Abr.  Eftati,  'VPF 
Z«  a.  and  Grants  R.  4. 

l47*^«J      (i)  Lord  Coke  confines  the  rule  to  common  perfons,  becaufe   [Note  284.] 
the  kiifg  may  referve  rent  out  of  an  incorporeal  inheritance ;  the 
reafon  of  which  is,  that  he  by  his  prerogative  can  diflrain  on  all 
the  lands  of  his  leiTee,    4.- New  Abr.  ^92.  &-339* 

(2)  The  cafe  of  a  leafe  by  deed  is  put,  becaufe  in  general  things  [Note  285.] 
incorporeal  will  notpafs  without  deed.    Poft.  48.  a.  49.  a.  169.  a. 
.     aod  ante  9.  a. 

(F)  *  (3)  M. 


# 


Lib.  I.      Cap.  7.         Of  Tenaht  for  yelres.        Soft.  5J; 

[Note  286,]  (3)  13.  H.  4.  17.  Vid.  fupra/o/.  44.  i,  the  cafi  if  the  frieenier 
QfFauVsy  according  to  'which  rent  on  ka/e  f&r  years  of  tiihet  is  inti* 
dent  to  the  re^erjion,     Hal.  MSS.     See  ante  44.  b.  n.  3. 

[Note  287.]  (4)  That  the  common  law  did  not  allow  debt  for  rent  on  free- 
hold If  afes  chilli  they  continued  is  certain,  though  the  reafon  is  not 
quite  To  clear.  See  3.  Blackfl.  233.  It  has  been  accounted  for 
by  fuggefting,  that  the  renoedies  by  cejavit  and  diftrefs  were 
deemed  futficient  fecurities  for  the  rent  and  fervices.  See  Gilb.  on 
Rents  93.  and  Gilb.  on  the  Adtion  of  Debt  in  his  Oaf.  in  L.  and 
Eq.  370.  But  it  may  be  proper  to  obferve,  that  the  eeffipvit  feetns 
to  have  been  firil  given  by  the  6.  £.  i .  c.  4«  though  the  lord's  right 
of  feizing  the  land  for  fubflradtion  of  fer^wes,  which  contimied  tifl 
it  was  taken  away  by  the  52.  H.  3.  c.  22.  was  a  remedy  in  feme 
refpeds  iimilar,  and  fumifhes  occaiion  for  the  fame  ooiervktion. 
See  2.  Inft.  295.  and  Wright's  Ten.  197.  Note  that  the  8.  Ann. 
0.14.  now  gives  debt  for  rent  on  a  leaie  for  life;  on  which  ftatute 
mr.  ferjeant  Hawkins  queries,  whether  it  doth  not  extend  to  leiafeB 
of  incorporeal  hereditaments.    Htiwk.  Abr.  of  Co.  Litt.  73. 

[Note  288.]         (6)   And  after   the  particular  eftafe  Jetermined,  diftrefs  may  he 

made  for  aU  arrears,     10,  E,  4.  3.     Hal.  MSS. 

[Note  289.1         (7)  Leq/i  for  years  hy  indenture,  and  Uffee  covenants  io  feey  5/. 

a  year;  this  is  a  refer*uation.  Dy.  276.  H,  6.  Car.  B.  R.  Crvok 
ff.  I .  DraJte  and  Munday.  But  if  there  he  reddendo  rent  and.  the 
lejfee  covenants  to  pay  tivo  capons,  there  it  feertis  to  he  only  eovenemt, 
^  M.  40.  41.  Eliz.  Bruerton*s  cafe.  Hal.  MSS.*— See  Cro.  Cluu  fto/. 
and  Hardr.  ^26, 


[Note  290.]         (8)  Rent,  referred  to  him,  and  his  affign\  during  the  term,er  to 

his  executors  and  ajjigns  during  the  term,  determines  hy  (he  kfir^s 
death,  T.  2.  Car.  B.'R.  Ncy  ».  412.  12.  Co,  n,  20.  and  HilL32» 
Eliz.  Riclmtond's  cafe,  Hal.  MSS.— See  Noy  96.  la.  Co.  35. 
and  Cro.  Eliz.  217. — But  notwithftanding  the  cafes  here* cited  ^ 
lord  Hale,  it  was  adjudged,  whilft  he  was  chief  juftice  of  the  king's 
bench,  that  the  words  during  the  term  are  of  thciTifelves  fuflicient 
'  to  carry  the  rent  to  tKe  heir,  if  the  Icflbr  is  fei fed  in  fee,  and  he 
cdnciirred  in  the  judgment.  Sec  the  cafe  of  Sacheverell  and  Fro- 
gatt  Ealh  23.  Cha.  z.  in'2.Saund.  367. 

[Note  291«]        (9)   Rendering  rent  to  him  his  heirs  executors  and  admimfifat9rt 

•        good,  and  it  Jhalt  go  to  the  heir,     Drake* s  ro/^  Ripra.     Rendering  reni 
to  him  or  his  fucceffors  good,  find  the  fuccej/br  pall  have  it,     c.  J{/A. 
*Hal.MSS. 

[Notej^92.]        (11)  But  deer  kept  in  a  private  incjofure  may  be  diftrained. 

See- 3.  Blackil.  Com.  8.  where  the  cafe'of  Davis  v.  Power  C.  fi. 
Hil.  II.  G.  2.  is  cited. 

[IjiTotc  293.]        (12)  Some  have  thought,  that  a  horfe,  on^n^ich  one  is  ridings 

may  be  diftrained  for  damage feafant,     2.  Keb.  596.     i.  Sid.  4^0. 

•But  the  opinion  was  e;itrajudicial,  and  may  be  queitioned  ;  for  1. 
•^  "Ro.  'Abr.  -664.  A.  pi.  4.  and  the  cafe  of  7.  B.  3.  Fitzh.  Abr, 

Avowry  199.  are  dircftly  contra.     See  alfo  n.  13.  />f/r«i  and  Cro. 

Eliz.  549^  596.     Some  alfo  have  inclined  to.  think,  ;hat  horfes 

drawing 


^ 
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drawing  a  cart  loaded  with  corn,  though  one  is  riding  in  the  cart,    . 

smy  be  (j^ibwied  for  rent,  and  for  that  purpofe  may  be  fevered 

ficoin  the  cart,  if  the  pctfon  dillraining  doth  not  chufe  to  take  the  f 

cart  with  the  com  as  well  as  the  horfes,  all  of  which  as  it  feems 

are  equally  .liable  to  the  diftrcfs.    See  2.  Keb.  529.  596.     1.  Vent. 

36.  and  1.  Sid.  422.  440.  in  which  latter  book  the  reporter  makes 

a  query,  whether  ihe  man's  being  on  the  cart  fliouU  not  privilege 

the  whole  team. 

(15)  Ifferrtts  and  nets  in  a  warren  hi  taken  damage  feafant^  it  [Note  294*] 
is  goad.     But  if  they  are  in  the  bands  of  a  man,  they  cannot  he  dif- 

trained  amy  more  than  a  horje  on  'which  a  ntan  is ;  nor  can  they  he 
difirainedt  i/ they  are  ont  of  the  ^warren,  2.  E*  2.  ^v^oi/r^^^* 
7.  E.  3*  ibid.  199.    Hal  MSS.— See  Vin.  Abr.  Difirefs^  ^Jm\ 

'    (14)  ^  J.  brings  fam  to  his  neighhonr^s  bonfe  to  weigh,  it  cannot  tN9tC^95*l 
ie  difirained  iy  tie  lord.     Nay  n,  298.     Murley  and  Read.     Vid. 

15.  £.  Avowry  216.      Hal.  MSS See  Noy  6Z.  and  S.  C.  in 

Cro.  Eliz.  549.  and  596.  For  other  cafes  in  which  things  the  pro- 
pexty  of  ftrangers  are  privileged  from  diflrefs  for  the  iakeof  trade 
and  corofflerce,.fee  Ftancis  and  Wyatt,  4.  Burr.  v.  ^.  p.  1498.-  In 
that  caie  the  qoefiion  was*  whe^tr  a  perfon's  chariot,  which  flood 
at  a  common  livery  liable,  could  be  diilrained  for  rent  due  from 
the  keeper  of  the  livery  flable ;  and  the  court  after  two  airguments 
^ippe^rine  to  be  (bon^y  inclined  in  .^Lvour  of  the  diftrefs,  the 
owner  of  the  chariot  ansrwards  declined  bringing  the  quedion  to 
a  third  argument,  which  had  been  ordered  by  the  court* 

(16)  But  now  by  the  2.  W.  and  M.  c.  5.  iheaves  or  cocks  of  [Note  296.] 
corn,  'or  com  loofe  or  in  the  ftraw,  or  hay  in  any  hovel,  ftack  or 

rick,  or  otherwife  on  the  land,  may  be  diilrained  for  rent  on  demife 
^fe  or  contrail. 

(17)  Sheep  are  equally  privileged  with  a*ueria  earnest ,  and  can-  [Note  297^ 
not  be  taken,  if  any  other  didrefs  can  be  found.  See  further  2.  InH.  ^ 
133»  i|H^°<^  ^e  ca^<s  cited  in  n.  18. 

(18) -But  it  has  been  adjudged,  that  beads  of  the  plow  may  be  [Note  298.] 
taken  for  the  poor's  rate  under  the  43.  £Uz.  becaufe  the  remedy 
given  by  that  and  other  flatjutes  for  compelline  the  payment  of  par- 
.ticular  rates  or  fums  of  money,  though  called  a  diftrefs,  is  in 
^e&  sLTi  e^cution,  4.  Burr.  v.  1.  p.  579.  Sree  ace.  ^&u||k  on  22. 
•Cfa.  2.-againft  convgj^iicles  39.  which  is  referred  to  in  k^n.  Dig. 
l3tifirefs,'C.  but  notHcd  in  Che  cafe  in  4.  Burr. 

147'  ^-l       ^*)  At  common  law  corn  ^rowii^  could  npt  be di drained,  be-  [Note  299.] 
canie  it  adheres^  (o  the  freehold,     i.  Ro.  Abr.  666.  H.  pi.  4.     But 
.now  by  the  11.  G.  2.  c.  19.  landlords  are  empowered  to  diftrain  '*' 

all.  forts  of  com,  grafs,  or  other  produA  growing  on  the  eftate  de« 
Oaifcd,  and.  to  cat  and  gather  them  when  ripe. 

'  (2)  If  they  efcapefor  want  ofinclofyre  hy,him  who  ought  to  repair^  [Nojc  300. -J 

^hey.  art  not  difirainahle.  Adj,  14.  EJiz.  Dy*  317.     The  lord  cannot 
dU^rqin-heafis  *which  efcafe^  fwhen  they  are  gpt$e  (fut  of  the  land,  thongh  Jt^ 

they  are  within  nfiew.     Vid.  41.  E.  3.  26. .   14.  //.  7.  8.     J|.  H.  Wt 

7. 10.    iz,  H.J,  17.    2.  £.  4. 6.  Hal.  MSS.— See  the  next  nRe. 

(Fa)  (3)  Thii 
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[Note  301.]  (3)  Thb  dodrine  bas  been  objeftrd  to  as  too  general ;  and  fe- 
^eial  diflinctionA  are  taken,  the  Aim  of  which  feems  to  be,  that  if  a 
Granger's  beafb  efcape  into  another's  land  by  default  of  the  owner 
of  the  beafby  as  by  breaking  the  fences,  they  may  be  diilrained 
for  rent  immediately  without  being  lerant  or  conchant ;  but  that  if 
they  efcape  there  bv  default  of  the  tenant  of  the  land,  as  for  want 
of  his  keepings  fu&cient  fence,  then  they  cannot  be  diilrained  for 
lent  or  fervice  of  any  kiad  till  they  have  been  leraat  and  coochant^ 
nor  afterwards  by  a  landlord  for  rent  on  a  le^e,  unlefs  en  no: ice 
the  owner  of  the  beads  negleds  to  remove  them ;  tho'  it  is  iaid» 
that  fuch  notice  b  not  neceflary  where  the  diilrefs  is  by  the  lord 
of  the  fee  for  an  ancient  rent,  or  by  the  grantee  of  a  rent  charge. 
See^his  fubjedl  argued  upon  at  large  in  the  caie  of  Kimp  and 
Ct^jk,  2.  Lutw.  1575. 

fKote  302.  ]        (4)  And  now  by  the  ii.  G.  z»  c.  19.  f.  10.  peribns  diftraining 

for  rent  may  impound  the  diftrefs  on  any  convenient  pait  of  the 
land  chargeable  with  the  rent.  > 

[Note  303.  ]         (5)  Vid.  30.  E.  26.  tciere  defendant  pleads  y  ik/xt  he  found  the  cat* 

tie  lans  nul  manner  de  fermure  ne  ferrure  n'antre  engine.  HaL 
MSS. 

[Note  304.]         (6)  For  one  cannot  diftrain  the  fame  ditf  the  rent  grottrs  doe ;  hut  it 

mufi  hi  the  day  after.  21.  H.  6,  40.  Vid.  14.  //.  4.  3 1.  Hal.  MSS. 
•—By  the  8:  An.  c.  14.  rent  may  be  diftrained  for  after  determi- 
nation of  the  leafe  :n  the  fame  manner  as  before,  if  the  didrcfs  is 
made  within  fix  kalerdar  months  afterwards,  and  during  the  conti- 
nuarxe  of  the  landMrd's  title  and  the  pofTeffion  of  the  tenant  from 
whom  the  arrears  are  due. 

[Note  305.]         ^7)  See  further  as  to  diftrefs  3.  Blackft.  Comment.  6.  Sc  145. 

and  in  the  feveral  Abridgments  titles  Diftrefs  and  Replevin,  and  alio 

^  Gilbert's  Treatife  on  the  Law  of  Replevins.     See  alfo  2.  W.  Sl  M, 

c.  5.  8.  An.  c.  14*  4.  G.  2.  c.  28.  &  ii.  G.  2.  c.  19.  Thefi: 
flatutes  have  made  great  alterations  in  the  ancient  laWjflfadiftrefs, 
particularly  by  empowering  perfons,  who  diArain  for  Wft  of  any 
kind,  to  fell  the  diitrefs  for  payment  of  the  rent  in  arrcar,  if  the 
tenant  or  o^ner  fails  to  replevy  with  fufiicient  fecurity  within  fiv^ 
days  after  taking  of  the  aiftrefs  and  giving  the  tenant  notice  of 
the  caufe.*  This  improvement  of  the  remedy  by  diilrefs  was  firft 
introdiji^  by  the  2.  W.  &  M.  c.  c.  with  refpe^  to  rents  due  on 
demife^  contrail,  and  afterwards  by  the  4.  G.  2.  c.  28.  was  ex- 
tended to  rents  feck,  rents  of  affife,  and  chi^rents.  Before  thefe 
two  ilatutes,  the  remedy  by  diftrefs  was  very  imperfed ;  for  the 
diftrefs  was  merely  uken  negtint  pome  to  cofnpel  fatisftdlion,  and 
could  not  be  fold  or  ufed  for  the  profit  of  the  perfon  diflrainirg, 

4»  except  in  c^fe  of  the  kine  and  in  iome  few  other  inftances.    Moft 

of  the  other  changes,  made  by  the  ftatutes  fince  lord  Coke's  time, 
have  been  incidentally  hinted  at  in  the  preceding  notes. 

Ij^       £Note  306.]         (9)  Nota  /ir/x  dhterfity*     Inpliadinga  Uafe  one  ought  tofay^  that 
t*.*  the  iijjor  *was  feifed  and  demifed\  hut  in  count  in  debt  for  rent  it 

is  good  nuithaut  alkdging  feiftn.     20*  £ .  3 •  Basr.  1 3 2.     2 1 .  /f.  7.  3 2. 

"      " ISS. 


t 


Ha^i 


X  (II)  Et 


% 


w 


Lib.  I.  -,     Of  Tenant  for  ycares.  .      Sefl.  59. 

( J  i)  Et  videtiir,  that  fy  furcbafe  •fihe  land,  that  is  turned  into  [Note  307,  J 
^  kafi  in  iatereft,  'whichhefore  nvas  purely  an  efioppeL     Vid.  tamen 
p.  3,  Car.  C.  B.  Crook  n.  2.  JJham  and  Morris.     Hal.  MSS.—See 
CrQ.  Cha.  109. 

(12)  Vid.  4.  H.  6.  7.     Ifdijfeifee  makes  leafi  for  years  by  indent  [Note  508.I 
liire  to  dijjtifory  he  pall  not  have  ajji/e  during  this  leafe,    Hal.  MSS. 

(13)  30.  E.  3.  21.    Vid.  14.  H.  6  22.  per  curiam.     But  if  it  [Note  309.] 
be  ejoppel  by  mutter  of  record,  as  by  fine*  fefc.  it  continues  after,    9.  f .  4, 

Hal.  MSS.  ' 

\\%,  a.]  (3)  fiat  ilnce  the  introduction  of  afes  and  trulls  dnd  the  ftatute  ^Note  310.] 
of  ^7.  H.  8.  for  transferring  the  poiTeffion  to  the  ufc,  the  neccffity 
of  livery  of  fcirin  for  pafling  a  freehold  in  corporeal  hereditament^ 
has  been  aimoit  wholly  fuperfeded,  and  in  confequence  of  it  the 
conveyance  by  feoffment  is  now  very  little  in  i|fe«  Before  the  ila- 
-Cute  of  ufes  equitable  eflates  of  freehold  might  be  created  through 
the  medium  Of  truAs  without  livery^  and  by  the  operation  of  the  ftia- 
ture  legal  eftates  of  freehold  may  now  be  created  in  the  fame  way.* 
Thofe  who  framed  the  ftatute  of  ufes  evidently  forefaw,  that  it 
would  render  livery  unneceiTary  to  the  palling  of  a  freehold,  and 
that  a  freehold  of  fuch  things  as  do  not  lye-  in  grant  woQl4'become 
traosferrable  by/«rfl/only  without  any  folemnity  whatever.  To 
prevent  the  inconveniences  which  might  arife  from  a  mode  of  con- 
veyance fo  uncertain  in  the  proof  and  fo  liable  to  mifconilrudlion  and 
abafe,  it  was  enabled  in  the  (ame  fefllon  of  parliament*  that  an  eflatq 
of  freehold  ihould  not  pafs  by  bargain  and  fale  only,  unlefs  it  wa^ 
b^  indenture  inrolled*  See  ^7.  H.  8.  c.  i6«  The  objedts  of  thi^ 
proviiion  evidently  were,  firfl*  to  force  the  contracting  parties  to 
afcertaia  the  t^rms  of  the  conveyai^  by  reducing  it  into  writing ; 
fecondly,  to  make  the  proof  of  it  ea^  by  requiring  their  feals  to  \\, 
and  confequendy  the  prefence  of  a  witnefs ;  and  laftly,  to  prevent 
the  frauds  of  fccret  conveyances  by  fubftituting  the  more  effectual  , 
notoriety  of  inrollment  for  the  more  ancient  one  of  livery,  fiut  the 
latter  part  of  this  provifion»  which  if  it  had  not  been  evaded  would 
li^ve  introduced  an  almoft  univerfal  regifter  of  conveyances  of  the  ' 
freehold  in  the  cafe  of  corporeal  hereditaments,  wa^  fopn  defeate4 
by  the  invention  of  the  conveyance  by  leafe  ^nd  releafe,  whicl} 
.  A>rung  from  the  omiifion  to  ej(tend  tl^e  flati^te  to  bargains  and  fales 
^r  terms  of  years;  and  the  other  parts  of  the  ftatute  were  necef^  . 
farily  inefFe^ual  in  our  courts  of  equity,  becaufe  thefe  \Yere  flill  left; 
at  liberty  to  compel  the  execution  of  triads  of  ^he  fi-eel^pld  thou?l) 
created  without  deed  pr  >yriting.  The  inconveniences  from  this 
infnfHciency  of  the  ftatute  of  inrollments  are  now  in  ibme  meafure 
prevented  by  the  29.  Ch.  2.  c.  3.  which  provides  againft  conveying, 
ai^  lands  or  hereditaments  for  more  than  three  yearS|  qr  4e<;larin^ 
tr ufts  of  them,  otherv^ife  than  by  writing,    ^ee  poft.  1 2 1 .  b, 

(5)  4-3*  4jr^  JQ*     18.  ^'  6.  16.     A,  mflkis  charter  of  feoffment  to  [NotC  311.1 
ufes  to  B.  atfd  B.  bein^  on  the  land  4*fiyh  ^  ^™  content  you  fhall 
have  this  houfe  and  land  accordin?^to  the  deed  made  to  yoci ;  //  // 
not  livery,  bfcaufe  it  imports  only  ajfent  and  is  futur^     fl.  6.  Jac,   .  '*J 

MaundU  ^afe.     Ley «.  3.     Hal.  hifb^.f-rSee  Ley  2,  •        '  L? 

|(^8,  b.l        (i)   Charter  of  ^eoffn^  habendum  a  die  datus^  Ruled^  i,  If  [Note  3I«.] 
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Kntery  he  kaie  the  fam  dof  fectmdtah  fonmtti'  dfr6e»  //  //  nfUd. 
2.  -j^  if  «u>tfj  after  the  day  hy  the  feoffor  h'mfelf  H  u  gbed.  J.  ff^ 
ihere  be  Utter  ifattifrntf  /*  deli*verfeifin  in  the  deed^  or  it  nviu  at  the, 
fame  timet  and  it  is  deli'vered  after^  the  day ,  yet  it  is  n^t  gotd^  betAufi 
the  authority  'was  pi'ven  at  a  time  ivhett  it  tuas  a  iwd  charter.  But 
4.  If  litter  of  attorney  he  made  afier  the  de^y  and  Hk/ify  is  made  «r- 
eordin^  to  the  deed,  it  is  good.  Boh.  314,  GreeirWMd  e^d  Titer.  T.  j. 
Car.  Owen  and  Price,  C.  B.  H.  5.  Jac.  Rot.  216.  B.  R.  Henmingt 
and  Paucharden,  So  there  is  a  di'Verfity  hetween  tSis  and  d  grant  of 
a  renjerfioK  habenduin/roM  a  day  to  come,  for  attornment  afier  the  day 
doth  not  aid  the  grant.  2.  Ref.  55.  Buckler's  ca/e.  Hal.  MSS.— See 
Cro.  Jam.  561.  and  153. 

• 

[Note  313.]         (2)  Jdjttdged,  that  feoffee  being  ahjent  cannot  take  li*uery,  nor 
feoffor  being  ahfent  make  li'uery,  hy  attorney  hy  parol.    T.  1 659.    Gre» 
gory  and  Badhotame,     But  a  leafe  for  years  may  be  delivered  hy  atterntj 
by  parolj  as  has  been  ofien  adjudged.     Hal.  MSS. 

« 

[Note  314.]        (3)  Vld.  8.  E.  2.  Feoffments  in.  Livery  hy  the  lord  of  any  hart 

of  the  manor  without  got  fig  to  it;  But  contra  tf  not  farce!.  Hal, 
MSS. 

[Note  315.]         (4)  Nbta  the  caje  of  i^Z.  Aff.  t.     J.  makes  fetffmkt  to  A  within 

the  'view,  and  aftertvaras  marries  her,  and  afiernuards  claims  to  the 
vfe  of  the  njjife  \  it  is  a  good  execution  of  the  lii-ery,  38.  £.  3.  1 1. 
Vid.  42.  E,  3.  Feoffkents  54.  Livery  good,  though  the  Idnd  is  not 
noithin  *vieiv.    Hal.  MSS. 

£NotC3i6.  ]       (6)  H.  22.  Car.  B.  R.    Hinders  cafe.    M.  4:  Jjic.  B.  R.    Sparks 

ahdDarcy,  37.  Eliz.  Brown^s  caft.  Charter  of  feoffment  of  lasufs  Jn 
the  hands  of  the  king  ivith  letter  ^  httornty  to  m&eli'very,  Akd  afiir* 
awards  the  feoffor  fues  oiiiler  maine,  akdthe  attorney  mates  hi'ery ;  .it 
is  good.  2  J.  El]2.  Feoffment  on  conditioit  nahich  is  broken ;  fi(ffor  makes 
charter  of  feoffment  and  letter  ef  attorney  to  deli*ber  Jeifin,  the  attorney 
enters  knd  makes  livery  \  it  is  good..   Dick^s  cafe.     HSfl.  MSS. 

[Note  317.]  (7)  P.  40.  EU2.  B.  R.  J.  teriaht  for  yeia's\  the  reverftbn.is 
granted  to  B.  for  life,  remdindcr  to  C.  in  rail,  remainder  to  D.  ikfet ; 
iX  by  deed  infeoffs  A.  and  one  E.  and  m'dkes  fiverj^  :  it  *wds  rufid  tl 
be  void,  becaufe  there  *was  not  am  furtekdeir,  dkd  A.  vutts  in  poffffloti 
and  could  not  take  by  livery.  Ei/es  and  Knotsfbrd.  A.  tehtiM  for 
years,  remainder  to  the  king  for  years,  remainder  to  B.  in  fee;  S.  enters 
and  oufts  A.  and  makes  livery ;  it  is  good,  hotvSithfianaihg  th'e  mefhe 
remainder  for  years  to  the  king ;  but  it  vnduld  have  been  tthettvife,  if 
the  king*s  remainder  hdd  been  for  life.     Hah  MSS. 

P^otc  318.]        ,(8)  But  nota,  if  hj/ke  confents,  ftvety  is  good,  though  hi  h  ttport 

the  land.  Tr.  40.  Eliz%  Shephard  and  Qriy.  A.  hakes  leBfeftirykdrs, 
and  afervjards  makes  charter  of  feoffment  luith  letter  of  attorney  to 
enter  and  take  ptj/ejjton  andfeijinfor  hih,  and  fkch  ffijin  dndfljffmon 
to  deliver  ;  the  attorney  mdkes  liven  'with  the  conjeht  bf  the  teffee,  he 
being  in  the  land\  and  it  vjos  rufed good.  P.  l6ci.  l^egg  arid  P'iU 
lers.T-rLfffee  for  yehrs  confents,  that  feoffor  Jhaa  mdke  livery,  dhd 
afiernjoards  goes  otet  of  the  cottMry,  leaving  fervdnts  on  the  laud;  tie 
/ecffcr  enters  aud  makes  livery  ;  it  v;as  ruled  good.  But  it  ivas  ruled,^ 
fhdt  ffl'ffie  he  abfenti  livery  by  lej/or  by  ccnfept  of  ferVanit  tS  void^ 

they 


1^ 


^. 


• 
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iS$j  iuMtf  Mfm  thfhmd.  T.  7.  Jac.  C.,B«  «,  45.  i>.  Z>.  Blaekhacb 
amiSmiU.  But  if  A,  he  lejjh  0/ White  Acre  i^  9*U  dtmfe  and  of 
fitack  Acre  hy  an^tbir  demife  of  the  fame  lejor }  or  if  there  he  leffee  of 
White  Acre  ami/ Black  Acre  ly  one  demife^  and  he  maket  leafe  for 
years  ^  Black  Acre,  and  lej/or  enters  on  Black  Acre  and  makes  livery, 
ihoBgh  jf»  he  on  Whke  Acre  it  is  rood.  2.  Rep.  Bettifworth^s  cafe, 
liaLMSS. 

(i)  Where  land  (ball  pais  by  one  way  or  the  other  at  common  [Not6  3 '9*] 
XvM^o-^Termer  for  years  makes  charter  of  feoffment  ky  the  avor^dedi» 
nuith  letter  tf  attorney  in  the  fame  deed  to  deli*ver  Jeifini  and  aftertMards 
Iruery  is  made^  yet  it  is  a  forfeiture,  and  the  termjhall  not  hefaid  to  ' 

fafsfrft  hy  the  deHvemy  of  the  deed,  as  it  feems,  Dy,  ^Gi.'^Grant  to 
a  tememt  at  nvill  jS^afl  enure  as  a  confirmation,  Dy,  269.<— 29.  Eliz. 
•B«  R.  Iteouard*e  ca/k  If  jf.  makes  leafi  for  years  to  B,  and  afer* 
tuards  maiee  eharter  of  feoffment  te  B,  heing  in  poffej[Jion  njjilh  the 
nuords  dedi  et  conceiliy  ivith  letter  of  attorney  to  deli'ver  feifin ;  hefore  . 
i'Vety,  be  mtty  ufk  the  deed  as  a  confrmation  in  fee,  and  offer  li*very 
euafhfmeni*  And  there  it  nvas  alfo  agreed^  that  if  by  indenture  in 
tee^/idreaiien  of  memy  A,  hargains  and  fells  to  B,  nuith  letter  of  attor^ 
ney,  and  the  deed  is  inroUedf  it  is  a  good  hargain  and  f ale, ^^\  J.  Eliz. 
L^ee  for  life  and  he  in  remainder  in  fee  make  charter  of  feoffment,  and 
letter  of  attornty  to  make  liifery,  nvhicb  is  made  accordingly,  it  Js  good, 
eatd  the  remaindef /ball  not  hefaid  to  fafs  hy  delivety  of  the  deed,^^ 
Where  one  iball  have  ete^ion  co  take  by  ftatute  or  common  la\t. 
ViA  Dy,  302.  Grant  of  re*ue^»n  to  a  brother  averred  to  he  pro 
fraterno  amore.— 2.  Bep,  fir  A,  Hejrtoard's  cafe,  Demifi  er  coit^ 
ceff  taken  eiiber  as  leaje  or  hficrgeun  andfak,  7.  Bep,  BedelVs  cafe. 
Grant  to  afon,  T.  15.  Car.  B.  R.  entered  H.  II.  Car.  Rot.  459. 
Father  gives  and  grants  to  his  f on  and  bis  heirs,  habendum  after  the 
deathef  the  father  \  and  no  confideraiion  of  hlood  er  marriage  is  A^- 
fiened  in  the  deed:  an  efiate  Jball  not  arife  hy  ivay  of  ufe,  Nota  vi- 
<ietar,  that  there  *waj  a  letter  of  attorney  in  the  deed,  P.  1657.  Jack- 

Jott^s  cafe.  A,  hy  indenture  for  love  and  affeSiien  grants  to  B,  a  rent 
in  eiTe,  habendum  to  B,  for  Ufe,  remainder  to  "mJ  j^  rf  G,  in  tail, 
remainder  to  ibe  ufe  if  A,*s  right  heirs,  and  attemament  nvas  made, 

•beie  not  till  after  the  death  of  A, ;  and  it  heing  found  that  B,  ivas 

'  eoufin,  it  tvae  ruled,  that  an  eftate  Jbouid  arife  hy  *way  of  ufe  viitbuut 
attornment v-^-^^'htTt  onemay.eleS  one  way  or  the  other  by  ftatute. 
— Vid,  7.  Rep,  BedeWs  cafe.  If  father  in  confideration  of  money 
bargains  and  fdls  to  bis  fan,  there  ought  to  he  an  inrollment.  But  if 
A,  for  natural  love  to  bis  f on,  and  alfo  for  money  grants  to  the  fin,  the  ■ 
land  jball  pafs  vuithout  inrollment,  hecaufe  the  confideration  of  love  is 
exfreffed.  M.  1649.  Wa^ts  and  Dicks,  B.  R.  Hal.  MSS.— See 
fbrther  as  to  eledling  in  what  way  an  eftate  (hall  pds,  Y«l v.  1 24. 

•  llie  cafe  ofCroffing  and  Scadamore>  i.  Ventr.  137.  and  i.  Mod. 
¥75.  and  Barker  and  Keat  in  2.  Mod.  249.  See  alfo  Vin.  Abr. 
Vfis,  .B.  a.  and  the  obfervation  in  Hawk.  Abr.  of  Co.  Litt.  83. 

(4)  For  the  fie  t.  Rep,  c6.  Buckler^  s  cafe.  Fine  hy  diffeifie  /*-  [Note  32a] 
.  iinguifiset  bis  right,  and  Jball  enure  to  the  diffeifor.  But  fee  this  denied 
M,  1.3.  Car.  B.  R.  Crook  n.  7.  Fitxherbert's  cafe,  Hal.  MSS.— 
iee  Cro.  Cha.  483.  and  S.  C.  W.  Jo.  397.  In  this  laft  bock  it 
is  raid>  that  the  judges  did  not  deliver  any  opinion  on  the  point. 
.See  ^rtlMif  W.  Jo.  317.    Cro.  Cha.  305.  and  Gouldlb.  162. 
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[Note  321.]        (6)  Vid.  5.  Rep.  Peryman^s  cafi.     Hal.  MSS.— Sec  5.  Co.  84. 

In  Pcryinan*s  cafe  the  jury  found,  that  in  the  manor  of  Portciicftcr 
there  was  la  cuftonn,  according  to  which  all  alienations  of  lands 
within  that  manor  by  writing  feoffment  or  laft  will  were  void,  un- 
lefs  prefented  to  be  a  good  cuflom.  In  the  fame  cafe  mention  is 
made,  that  by  the  cuflooi  of  Lidford  Caftle  in  Devoofhire  a  free- 
holder of  inheritance  cannot  pafs  his  freehold  except  by.  furrender 
into  the  lord's  hands.  As  to  this  latter  kind  of  cu (lorn,  in  confe- 
qofnce  of  which  the  eftatcs  fubjeft  to  it  hive  been  called  (uftomary 
fretholdiy  fee  pofl.  59.  b.  and  Blacidl.  Law  Trads^  8vo.  ed.  vol.  i. 
p.  144. 

[Npte  322.]         (5  )   Nota,  if  the  Uafefor  if  ears  nvtfh  the  remaimfer  9ver  he  fy  deedy  [  AO, 
the  deed  ought  not  to  be  delivered  till  livery  made ;  for  otherwije  the 
livery  li  had.  H.  2.  Eliz.    Helyar*s  cafe.     Vide  BendL  n.  130.    Hal. 
MSS.— See  N.  Ben.  85.  and  S.  C.  Mo.  14.  i.  And.  8. 

[Note  323.]         (1)  Vid.  II.  Eliz.  Dy.  283.     Ccftui  que  ufe  of  three  acres  h[^^* 

three  femeral  feoffments  in  one  county  makes  charter  of  feoffment  of  all 
and  livery  in  one  of  the  acresy  it  is  purfuant  to  the  ftatute  and  P^ffs 
all.  Hal.  MSS.— -The  ftatute  meant  is  the  i.  R.  3.  c.  1.  which 
empowers  ceftui  que  ufe  to  make  effectual  feoffments  and  conveyances 
againft  his  nsofFees  in  truft  ;  and  the  cafe  cited  was  of  a  feoffment 
before  the  27.  H.  8.  for  transferring  ufes  into  pofleffion.  It  is 
ffated,  that  the  livery  was  made  by  attorney,  and  that  was  the 
caufe  of  the  doubt ;  it  being  faid*  by  fome,  that  the  ftatute  of  R.  3. 
ought  to  be  conftrucd  ftridlly,  and  to  be  confined  to  conveyances 
made  by  the  cejlui  que  ufe  in  his  own  perfi^n.  See  8ro,  Feoffment  to 
Vfes,  28. 

[Note  324.]      Jft^)  Vid.  Dy.  246.  22.  ^.  6.  10.     If  a  manor  extends  into  fwo 

c^miies,  livery' in  that  part  of  the  manor  vjhich  is  in  one  county,  doth 
not  pafs  fhatnvhieh  is  in  the  other  county.  $0  it  is  ivith  rejped  to  dif- 
Jeifin.  Hal.  MSS. — But  mr.  Perkins  holds,  that  livery  of  parcel 
of  fuch  a  mi:^k|^n  one  county  will  pafs  the  parcel  in  the  other 
county.  PerV^^.  22^.  However,  he  admits,  tliat  if  one  be  dif- 
feifed  of  two  acres  in  different  counties,  entry  into  the  acre  in  one 
of  the  counties,  though  made  in  the  name  of  both  acres,  will  not 
extend 'to  the  acre  in  the  other  county.     Perk.  feft.  229. 

[Note  325'.]  (O^It  IS  obfervable,  that  Littleton  expreffes  lumfclf  concerning F^q^  1^1 
an  c*xcl»ange  as  of  a  tranfa^lion  between  tv}0\  and  in  a  late  caie^"^  *  *"■ 
the  court  held,  that  an  exchange  in  the  ftiidt  legal  fenfe  of  the 
.  word  canrot  be  between  three^  the  principles  of  it  not  being  appli- 
cable \Q  more  than  two  diftinfi  contrading  parties,  for  want  pf  the 
mutuality  and  reciprocity  on  which  its  operation  fo  entirely  depends. 
.  For,  I.  The  confideraiion  of  an  exchange  and  of  the  implied  war- 
ranty incident  to  it  is  the  receiving  fomething  with  warranty  frotn 
i^itfame  perfon,  to  whom  fomething  with  warranty  is  given ;  but  if 
there  could  be  three  diftind  parties,  each  would  give  to  otie  and 
receive  from  another.  2.  The  implied  condition  of  re-entry  is, 
that  re-entry  may  be  made  on  him  whofe  title  fails;  but  if  there 
could  be  three  parties  to  ah  exchange,  then  each  perfon  would  be 
liable  to  re-entry  for  the  fault  of  another's  title  as  well  as  of  his 
own.  ^tt  the  cafe  of  Eton  College  in  Wilfon,  v,  2.  part  3.  page 
483.  and  poft.  n.  I.  in  5 1,  a.  and  n.  2.  in  5 1^  b. 

(2)  But 


# 
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(2)  But  noHT by  force  of  the  if^atute  of  ip.C  2.  c.  3.  a  writing-  [Note  3a6.] 
is  neceflary,  if  the  exchange  is  of  freeholclsj  or  of  terms  for  years 
being  for  more  than  three  years. 

(4}  But  in  one  of  the  books  cited  by  lord  Coke,  the  opinion  1$,  [Note  327.] 
that  both  of  the  things  exchanged  ought  to  be  in  ejf$  at  the  time  of 
the  exchange.     See  9.  £.  4.  21, 

( 1 )  Here/^KT  {>errons  are  named  as  parties  to  an  exchange.  But  [Note  328.] 
this  is  not  irreconcileable  with  the  opinion  mentioned  in  note  1 .  of 
fbl.  50.  b.  that  an  exchange  cannot  be  between  more  than  t^wQ 
MfiinS  parties ;  bccaufe  though  fourj^j^Kwi^  are  named,  yet  they 
conftitute  only  fwo  dijlind  parties ;  fiflm  point  of  intcrefl  the  two 
join-tenants  are  the  conveying  parties  on  the  9ne  fide,  and  the  two 
tenants  in  common  are  the  conveying  parties  on  the  other^  and 
confbqaently  there  is  the  fame  reciprocity  as  if  the' tran[adion  was 
between  t^mo  pcrions  only.  The  fame  observation  applies  to  any 
cumber  of  perfons,  if  fo  conjoined  in  the  mutuality  of  giving  and 
xeQeiving  in  exchange,  as  to  make  only  fwo  diJliuQ  relative  parts. 

(2)-  See  2.  In  (I.  269. — But  if  the  king  makes  exchange,  it  feems  [Note  329.] 
^hat  it  ihould  be  by  writing  recorded ;  becasufe  he  can  neither  give     ' 
nor  take  land  without  matter  of  record.     See  Lane  3 1.  60.     Vin. 
Abr.  Z.  c.  A.  d.  B.  d. 

[qi,  b.l      .    (*)  ^^^  ^^^  5°-  ^'  *^»  '•  *"<^  3*  ^^  ^^^  c*^^  of  Eton  Collejge  [Note  330.] 
^  there  cited.    In  that  cafe  one  reafon  given,  why  an  ad  of  parlia- 

ment was  not  fuffered  to  operate  as  an  exchange,  was  the  want  of 
that  word  in  the  a^ 


« < 
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j(3)  Contra  /*«  furrender  or partUtM.  1 1.  /f.  4.  61.  Hal.  MSS.  [Note  331.] 
^i->But  fee  the  cafe  of  Zouch  againd  Parfons,  4.  Burr.  v.  3.  page 
1806.  where  lord  Mansfield  in  delivering  the  opinion  of  the  court 
feeqis  tp  incline  (trongly  in  fa^^dflkf  conflruing  an  infant's  fur- 
render,  if  made  by  deed,  7i%  void^BBily*  In  Zouch  and  Parfons 
jt  became  neceflary  to  con  fide  r  v^ji^^as  the  true  ground  for  hold^ 
ing  the  ads  of  infants  as  *voidakt€  only,  whether  the  Jolemnity  of  the 
infirumittty  or  thefemblance  of  benefit  to  the  infant  on  the  face  of  the 
deed.  As  to  \\iQ  former  ground,  the  court  thought  fit  to  approve 
of  mr.  Perkinses  didindion,  according  to  which  all  fuch  -grants, 

fifts,  or  deeds  of  an  infant  as  do  not  take  eff'e£i  by  deli-very  of  hit 
and  Are  void,  and  thofe  which  do  are  voidah/e.  See  Perk.  fed.  1 2. 
'Bat  the  court  decided  the  cafe  principally  on  th^  latter  fi;round,  and 
held  a  ieaje  and  re/ea/e  by  an  infant  to  be  voidaible,  oecaufe  the 
ponfideraiion  of  the  conveyance  and  other  circumfli^aces  fhewed, 
that  the  ad  was  right  and  proper,  and  apparently  not  in  the  l^aft 
to  his  prejudice.  See  further  as  to  the  deeds  of  infants,  ante  4J.  ^« 
note  1 .  and  pod.  1 7 1  •  b. 

(2)  In  anot|ier  plaqe  |()rd  poke  cites  a  paflage  from  the  Miroir,  [Note  332.] 
which  excludes  both  infants  and  femes  covert  from  being  attorn^es^ 
Pofl.  128.^  But  that  is  quite  reconcileable  with  the  dodrine  here ; 
for  there  pXlick  attomies  for  profecuting  fuits  at  law  are  mean^ 
whofe  office  cannot  be  properly  executed  without  confiderable 
knowledge  and  difcretion ;  but  here  lord  Coke  in  the  firft  part  of 
the  fentence  confines  himfelf  to  private  attomies  to  deliver  feirm, 

whicU 


Lib.  !•      C'ap.  jm        Of  Tenant  lor  y«ares.         Sed.  df^ 

#h]di  isan a6lfi> merely minifterial thatit maybe  done  1^  thcmoft 
jgiM^ranc.  See  the  cafe  of  Kearie  aad  Greenoagk  ia  3.  Atk.  69$. 
and  I.  Vcf.  298.  One  queftion  io'  that  cafe  wa^,  whether  a  powe^ 
of  difpofing  of  real  eftate  could  be  well  executed  by  an  infant  feme 
ciKertof  the  age  of  rp;  and  lord  ch.  Hardwicke  determined  agaioft 
the  execution  of  the  power,  i.  beeaufe  he  thought  in  general*  Ukaii 
Juch  a  power  could  not  be  well  given  to  an^  inrant,  the  difabiiky  of 
in^ncy  being, ftronger  than  that  of  coverture;  2.  beeaufe  in  the 
particular  cafe  it  did  not  appear,  that  the  power  was  intended  to 
be  given  during  infancy,  the  power  being  given  mt^itMandmg 
iwvertwrt,  without  the  leail  notice  of  infanty\  and  3.  beeaufe  it  wa» 
a  power  coupled  with  a^Hkereft,  the  inf^t  having  a  truft  in 
^aity  for  life,  together  vMnthetrizfl:  of  the  inheritance  fobje^  to 
the  power. 

pjote  333O  (3)  A^udgtd  acctrJingly  rf  Irvery  to  one  feofee,  T.  1651.  B.  R. 
Trotmdn^s  cafe.  Vide  M.  31,  32.  Eliz.  C.  B.  Tre<oiliiah*s  cafi* 
A,  Jttftd  of  tivo  tures  maker  Ua/e  of  one  acre  to  B.  foryeat't,  and  offer  ^ 
tvardf  makes  charter  ^feoffment  of  Both  arret  and  ktter  of  mtomrf 
to  B,  and  C,  conjundim  et  diviiim  to  make  livery ;  B,  makes  li*very 
in  oni  acre  and  C  in  another,  and  adjudged  good.  Entered  M.  30^  3 1. 
EHz.  Rot.  2909.  Vide  BenM,  n.  ig.  M.  32,  33.  £Iiz.  i863. 
HiU.  M6S. 

» 

[Note  334.]  (4.)  Tet  vide  iflejfee  for  years  makes  feoffment  and  li'very,  though 
Uffir  he  on  the  land,  si  ftems  to  he  a  forfeiture.  Dy.  362,  363. 
14.  H.  7.  .  Hal.  MSSf. 

[Note  335-]         (6)  If  A,  hrings  praecipe  ofC*s  land  agaiffi  S,  and  reconfers,  and 

C.  is  made  Jberiff,  asid  habere  facias  feifinam  comes  to  him,  he  may 
retunt  the  fpecial  matter  on  account  of  the  mifchief  13.  ^.  4.  15. 
7.£r.6.33.    Hkl.MSS. 

[Note  336.]         (7)   So  it  is  ofU'ttry  hy  ^hJfl(k     ^*  4*  ^^  ^'     ^^'  **  4^*  ^^' 

million*!  cafe  fupra.  Hal.  MKj^ee  note  3. — By  the  cafe  of  li- 
very by  the  lord,  it  is  mejfnt,  ffiat  if  tenant  makes  feoffment  of  his 
tenancy  and  d\e  lord  as  attorney  makes  livery,  it  fhall  not  extin* 
guiOi  his  feigniory.    Mo.  1 1. 

[Note  337.]         (9)  Vid.  II.  ^.  4.  3.     If  there  he  feoffment  on  condition  and  letter 

of  attorney  to  make  li'very  accordingly,  and  Irvery  is  made  ahfolutefy, 
it  is  void  and  a  dij/iifn,     $0  e  converfb  1 2.  Affl  24.     26.  Aff.  39. 
'  — H.  38.  Eliz.  B.  R.     Pofh.  ».  2.     SUtning*s  c^.     A,  feijed  of  the 

manors  ofB,  and  C,  and  alfo  of  a  mill  in  foffeffion  ofL  S.  hy  force  of 
s       a  leafe  for  years  makes  charter  of  feoffment,  voith  letter  of  attorney  t6  • 
enter  hao  thefaid  manors,  and  all  other  the  faid  knds  and  tenements 
and  ieiiin  thereof  to  take,  and  after  fuch  pofieffion  and  feifin  taken, 
fuch  fcifm  and  poflei&on  to  deliver,  &c.  according  to  the  form  and 
e£Fe£l  of  the  deed.     The  attorney  makes  U*very  in  the  manors  of  C  li 

tind  B.  hut  not  of  the  mill,  nor  doth  L  S,  attorn.  Ruled,  that  the  mill 
doth  not  pafs,  hut  that  the  livery  of  the  niaiars  <weu  •well  executed. 
Hal.  MSS.  '  1||; 

TNote  3^8.1        (^)  ^^^^  thejediverfties,     A.  makes  letter  ofatturney  to  B.  C,  and    f  r2,  bj 
2>.  conjuTiftim  &  diviiim  to  make  livery.     If  tvjo  make  livery  it  is     ^^     * 
void,  heca^/e  it  is  neither  conjunctim  nor  diviiim.   27.  H.  8.  6.  ^  But 

if 
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^  me  ik'atet  Uvery  iH  diu  farceU  *oid  anothtr  in  anotier  faucet,  h  is 
/am/.  M.  31,  32.  Eliz.  TrtvilUtnfr  ci^^  But  if  two  make  livery 
t^^refemce  oftbetbirdi  be  not  faying  any  tiding,  it  feenu  good,  Dyi  63, 
Bmi  if  autbority  be  to  fix  or  itny  twjo  of  tbem  to  do  an  ad%  there  if  it 
be  doiiety  iUree  it  is  good.  5.  Rep,  91.  Itoe^s  cafe.  So  njobeft  ont 
de^vifedf  that  his  executors  or  any  one  of  tbem  might  fell  hit  UmJ^  and 
made  three  exccfttors,  and  one  died,  and  the  other  tnvo  fold,  it  nvas 
ruled  good jfor  it  isnotfoftriSt  as  conjun6lim  et  divifira.  M.  37, 38. 
£liz.  C.  SC  the  cafe  of  To'wnfend  and  Whales,  But  if  ^warrant  Se 
byjberijf  to  three  bailiffs  conjunfiim  &  divifim,  execution  By  fwo  is 
^m/x  becamfe  it.  is  the  execution  of  juftice,  M,  44, 1.5 •  Eliz.  King  and 
nobbs,  Hal.  MSS. — See  ante  52.  note  3.  to  which  part  this  note 
jDore  properly  belongs.    See  aifo  infra  note  6. 

.   (3)   So  fuch  atte^ffmay  deU'oer  feifn  with  Ojffhit  of  UJee  for  n         [Note  339.1 
be  being  on  the  land     Adjudged  P.  l6jl.  fi.  R.  IVegg  and  Killers . 
Hal.  MSS.~Seb  ante  48.  b. 

(6)  V '^^  and  B,joln^tenants  in  fee  make  tharter  of  feoffment  to  fNbte  t40«l 
C,  and  D,  ivitb  letter  of  Attorney  td  delh/er  Jei/in,  and  JB,  or  C,  dies,  jk 

it  is  good  as  to  tbefdr'vivor,  M.  32^  Z%^^*  W.  68.  ^ 

f7)  VId.  letter  of  attorney  to  delivefjei/in  after  the  feoffor^ s  death    [Note  34I>J 
in  40.  Aff,  38.     Nota  Irf  de*vife  or  byfpecial  cuftom  authority  may  be 
created  executory  after  the  party* s  death,    Leafe  to  A.  for  liftt  remain^ 
der  to  B\Jhr  Ufe,    A,  dies,  videtur,  that  li*uery  cannot  be  made  to  B* 
F.  3 1 .  Eliz.  B.  R .  W.  n.  4.  Pierce  and  Le^erfage,  Hal.  MSS, 

(9)  But  it  feems  thai  li*very  cannot  bi  made  till  the  nenv  mayor  is    [Note  342.] 
made.  Hal.  MSS. 

[c^a  a.J  (2)  On  ffvrit  of  wafie  in  hinds,  one  cannot  qfflgn  *wafe  for  cutting   [Note  343. 1 

^treesf  becau/efor  that  the  writ  Jhould  he  in  bofcis.  Tn  6.  Eliz. 
More  n,  200.    Hal.  M-SS. 

(3)  But  the  bare  fuffering  tbem  to  he  uncovered,  vjitbout  rotting  the    [Note  344.I 
timber^  is  not  wafte,  P.  9.  Jac.  C.  B.  KnoiPs  cesfe.     Converting  tvjo 

cbamtters  into  one,  ore  converfo^  or  converting  an  hand-mill  into  a 
hor/e'mill,is  <wafe,    H.  4.  Jac.  C.  &.  Gravers  cafe.     Hal.  MSS. 

(4)  But  if  an  houfe  buzh  de  novo  vjas  never  covered  its,  it  is  not  [Note  345.] 
nuafte  to  abate  it,     4.6.  A£,  12.     Vid.  21,  H,  6.  46.     26.  J?.  3.  26. 

J>f.  36.    Hal.  MSS. 

(5)  It  18  faid  that  a  tenant  for  years  daring  his  term  may  take  [Ndte  3^. J 
away  chimney-pieces  and  even  wain  foot  if  put  up  by  hintfelf.    See 

I.  Atk.  477.  and  3.  Atk.  1 3.  and  note  there  the  diitindiion  taken 
as  to  fbrtures  between  the  feVeral  cafes  of  heir  and  executor,  of  te- 
nant for  Gfe  and  liim  in  remainder,  and  of  landlord  and  tenant. 

^  (7)  12.  If,  4.  5.     tial.  AiSS.— The  6.  An.  ch.  31.  which  was  r|«^ote  34''.1 
at  nrft  temporary,  but  is  n'ow  mlde  perpetual,  enatts,  tKat  no  ac-  ' 

tion  AiaH  be  profecuted  againi!^  any  perfon,  in  whofe  houfe  any  fire 
IKall  accidentally  begin,  with  a  provifo  that  the  a^  (hall  hot  defeat 
any  agi'eem6nt  between'  landlord  and  tenant.  See  poft.  53.  b.  and 
iL.c.tnere. 


# 
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[Note  348.]  (8)  If  B,  mfit  rf  luarrtn  fy  charter  or  pre/criptiitt  ploughs  the 
landt  it  is  nuafte.  Contra  if  it  he  only  land  fiored  nuith  conies^  and 
not  a  legal  ivarren.  P.  40.  Eliz.  C.  B.  MoyU^s  cafe.  C.  C.  n.  21. 
and  T.  40.  Eliz.  ».  1 1.  Vid.  Noy  n,  312.  Moyle's  cafe.  Slopping 
and  digging  coney^hurronjus  not  tuafte  in  a  mjarren.  Hal.  MSS.-—' 
Sec  Noy  70. 

[Note  349*1         (^^)  Beech  and  ivhite-thom  may  he  timber  hy  the  cuflom  of  the' 
country t  and  it  is  nuafie  to  cut  them,     M.  9.  Jac.      P aimer* s  cafe. 
Hal.  MSS. 

[Note  350.]  (11)  But  crating  up  of  quick -Jets  is  not  nuaficy  if  it  preferves  the 
Jpring,  M.  9.  Jac.  C.  B.  Palmer*s  cafe.  Cutting  of  a^  'i  under  the 
growth  of  10 years  not  nvafte.  M.  4i«  42.  Eliz.  C.  B.  Hal.  MSS. 

f  Note  351.1        (0   Nota,  though  mines  he  open  at  the  time^Wk  cannot  take  timber,  f  C  ?.  b.  J 
to  ufe  in  them.   T.  16.  Jac.     Darcye^s  cafe^    Hutt.  19.    Hch,  n.  298. 
Hal.  MSS. 


^^^0t4  1C2.1        (3)  Becaufe  he  is  hound  to  repair ^  though  he  doth  hold  the  hanl^ 
M  ifi.  E.  y  Wajle  ^\.    Vid,  T^.  Eliz.    hU.n.x-jy    Hal.  MSS. 

LNoif  353.]     .    (4)  T^nasft  cannot  makf  n^f,  where  none  *were  hefort.     Dy.  332. 


Hal.  MSS. 


% 


[Note  3S4»]  (7)  Pine  to  the  ufe  of  A.  for  lifcy  remainder  to  B,  in  fee,  niith 
potverfor  A.  to  make  leafes  for  three  lives;  A.  makes  leafe  accordingly^ 
and  the  lejfee  commits  ivafte ;  A,  and  B.  Jhall  Join  inwajle,  T.  4. 
Car.  C.  B.     Sacheverell's  cafe.     Hal.  MSS.  '  ^ 

[Note  35 sO  (10)  Wallc  amongft  tenants  in  common.— if.  makes  leafe  to  B.for 
years  of  t*wo  parts  of  a  mejjuage ;  i?.  commits  ijuajle.  It  iloj  ruUd 
that  «wajle  lies,  and  Jhall  be  aligned  in  the  intirety,  but  that  the  reco- 
wery  Jhould  be  of  only  tnvo  parts  of  the  dam/ages  and  of  f-MO  parts  of 
the  place  viofled.  P.  35.  iLliz.  Poph.  n.  2.  IVarnford^s  caj'e.  HaK 
MSS. 

[Note  356. j  (11)  Some  have  thought,  that  at  common  law  wafte  did  not  lie 
againft  tenant  by  the  curtefy.     See  2.  Infi.  301* 

[Note  357.]        (5)  But  though  adlion  of  wafte  doth  not  lie  in  this  cafe  on  ac-  f  r  j..  a.! 

count  of  the  intermediate  repiainder  for  life,  yet  a  court  of  equity 
will  interpofe  by  injundion  to  prevent  wafle,     See  j.  Atk.  9^, ' 
and  210. 

[Kate  358.]         (10)   //  ought  to  he  to  the  value  of  /pd,  at  leaft.     Noy  n.  18. 

Thore  and  Thomas.  Hal.  MSS.— See  Noy  4.— As  lord  Hale  makes 
fo  frequent  a  reference  to  Noy^s  Reports,  it  may  not  be  amifs  to  ap- 
prife  the  (ludent,  that  though  the  book  is  known  by  the  name  of 
that  very  learned  lawyer,  yet  there  is  not  the  leaft  reafon  to  fuppofe,  * 
that  fuch  a  loofe  colled^ion  of  notes  wsis  ifitepded  by  him  for  the 
public  eye.  In  an  edition  of  Noy's  Reports  penes  editorem,  there 
is  the  following  obfervation  upon  them  in  manufcript.  A  Jimple^ 
celled  ton  fff craps  of  cafes  made  by  ferjeant  Size  from  Noy's  loo/e  papers, 
cvd  impofed  upon  the  ivorld  for  the  rcportp  of  that  mile  prerogative 
Jelhvj  Noy.    This  account  of  Noy's  KeportSj,  which  Wi^s  probably 

^yfitten 
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written  foon  after  the  firft  publication  in  16561  though  exprefTed  irv 
terms  inexcufeably  grofs,  contains  an  anecdote  not  altogether  ufelefs. 

[  54*  ^*  J  ^0   ■^*'  ifhjfee  covenants  to  repair  and  doth  not  repair y  ixjofte  ivill  [Note  359.] 

not  lie.     Z9.  iSi  3.  43.     2i,H.6,6.    Dj.  198.     Hal.  MSS. 


[  55 •  ^'l  ^  ^  ^  ^'^^^  ^'  37'     ^^^Afi^y''^^  'WfV^  /ri^v/y^  /Atf^  /^r  wtfjF  en-   [Note  360.] 

/^  /r/  bh  hxjill  is  a  lea/e  at  <wilL  Per  Pad.— 2I.  H.  6.  37 .  -^.  ^ra«// 
/o  B,  ibat  be  may  fonv  A*s  land^  tjcbicb  is  done  accordingly ;  yet  A, 
Jhall have  the  emblements,  hecaufe  B,  hatb  not  an  intereft.  Per  Part. 
Hal.  MSS.. — See  acc.  as  to  the  former  cafe,  14.  H.  8.  12.  and  by 
Yelverton  juftice  in  Litt.  Rep.  235.  and  Hed.  128. 

(3)  Sec  further  as  to  the  manner  in  vrhich  an  eftate  at  will  may  [Note  361.] 
be  created  by  aS  of  tbe  parties^  or  arife  by  ad  ofla^t  Vin.  Abr. 

Eftatey  S.  b.  and  T.  b.  Com.  Dig.  Eftates,  H.  1.  2.  In  4.  Burr.  -•  ■ 
V.  3.  page  1609.  it  is  faid»  that  in  the  country  leafes  at  will  in  the 
ftrid  leeal  notion  being  found  extremely  inconvenient,  exifl  only 
ftotionalfy.  But  this  obfervation  I  prefume  means,  not  that  eftates 
at  will  may  not  arife  now  as  well  as  formerly,  but  only  that  it  is  no 
longer  ufual  to  create  fuch  eftates  by  e'xpreft  words,  and  that  the 
judges  incline  ftrongly  againU  implying  them.  See  2.  BlackfL 
Comment.  ^||||f« 

(4)  9.  E,  3.  24.  is  according  to  Littleton^s  diverjsty,  and  fo  is  the  -VP^  3^2*3 
1 1 .  H.  4.  90.     But  lejffee  at  will  in  fuch  cafe  of  entry  of  tbe  lejfor  he^  ^^ 

fore  foxing  Jhall  not  bante  tbe  cofts  of  plenving  and  manuring.  Hal. 
MSS.— See  S.  C.  acc.  in  Bro.  Abr.  Emblements,  pi.  7.  and  Tenant 
byCopie,  pi.  3. 

(5)  But  if  leffor  covenants  that  lejee  for  years  Jball  have  the  em-  [Note  363.] 
hlements  'which  are  grooving  at  the  end  of  the  term,  there  tbe  property 

cftbt  com  is  tifell  transfertyd  to  the  leffee,  though  it  be  not  fevered 
during  tbe  term.  Hob:  c^^lj^*  Grantham  and  Hawley^^-'Hsd, 
MSS.    See  Hob.  132. 

[55.  b.  ]  (t)  If  Itfeefor  life  of  a  bop-ground  dies  in  Augufi  before  feverance  [Note  364.  J 

^f  tbe  hops,  tbe  executor  Jhall  have  them,  though  grov/ing  on  ancient 
roots.  Adjudged  M.  13.  Car.  B.  R.  Crook  n.  13.  Latham  and 
Atnuood.    Hid/  MSS.— See  Cro.  Cha.  515. 

(a)  A.  feifed  in  fee  fows  tbe  land,  and  devifes  to  B.  for  life,  re-   [Note  365. J 
mainder  to  C,  in  fee,  and  dies  before  feverance*     RMed,  i .  Tbe  em^ 

*  cutor  of  A.  Jhall  not  have  the  emblements.  2.  IfB,  dies  before  feve- 
ranee,  bis  executor  Jhall  not  have  them,  but  they  Jhall  go  to  him  in  re- 

'  mainder.     But,  ^.  if  tbe  devife  had  been  only  to  B.  and  B,  had  died, 

*  there  the  executor  of  B,  Jhoufd  have  had  the  corn,  though  B.  did  not 
fovj.     M.  20.  Jac.  C.  B.  ».  22.   Spencer* s  cafe.   Winch.  c\.     M.  5, 

Jac.  C.  B.   Skele  and  Arnold.     Vid.  Hob.  132.     Hal.  MSS.— See 
'acc.  as  to  the  firft  point,  Cro.  Eliz.  61.     Yet  it  feems  agreed,  that 
•Executors  (hall  have  the  corn  growing  as  againft  zn'heir.     See 
•Hob.  132.    3.  Salk.  160.  i.Ventr.  187.     3.  Atk,  16.  the  opinion 
of  Saund.  ch.  j.  in  Lill.  Pra£k.  Reg.  tit.  Emblements,  andifce  year- 
books cited  in  Com.  Big.  Biens,  G.  2.    It  is  not  eafy  l||kccount 
for  this  di(Hn£Uon,  wnh  gives  corn  growing  to  the  devifee,  but 
^deniettit  to  the  ir/r;  mough  it  has  bcgnjtft|pnp.tcd,  *  See  Gilb. 
Law  OT  £vid»  25c.  'K  ' 

^  (3)  Whether 
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[  Note  366.]  •  (3)  IFbether  txtcutar  tf  ttBoat  im  doiuer  Jb/tll fay  rent  em  ti^ftaiutf 
ifMertM,  vid.  Ktilw.  125.  HaL  MSS.-^This  annotation  by  lord 
Hale  requires  explanation.  By  the  ilatate  of  Merton  ao.  H.  3.  c.  a. 
the  vidow  jnay  deviie  the  corn  on  the  lacd  ihe  holds  in  dowser, 
which,  as  ibme  of  onr  mod  ancient  writcu's  have  thought,  ihe  could 
not  do  before ;  but  the  ftatute  faves  cuftoms  and  ferv|d|^ue  in 
reined  of  the  land  which  the  ^dow  Jield  in  dourer.  V^W^  ^^ 
caie  of  Keilway  it  is  aiTerted,  that  under  this  ilatute  the^B^s  exe- 
cutors may  retain  the  land  till  tbey  can  reafpnably  carry  the  com 
out  of  the  land ;  and  this  I  apprehend  gave  oocafion  to  the  query» 
whether  the  executors  (hall  not  pay  sei^t.    See  a.  InH.  .80,  8i* 

[Note  367.]  (5)  But  it  isfaidy  that  if  the  land  *was  fiwn  hefore  the  marriage^ 
ihe  ^mfe  Jball  hofut  ibe  corm^     i .  K$,  Jhr,  7 27.  //.  1 7.  * 

[Note  36S.]  (7)  Jn  Skele  an^  Amtdd^  M.  5.  Jac.  C.  B.  n.  ^.  D.  D.  tht  co^ 
fwas  di*vidtdQn  4hi  poijnt^  ^whether  the  luife  fiiOHid  have  ll^  emhUmeats  ; 
hut  it  lAUU  adjudged^  that  foe  foouU  not.  But  in  P.  a6«  £1.  C.  B. 
n.  4.  £.  £.  in  Sre^wfier'j  cafe,  it  *was  adjudged^  thai  the  'wife  foalX 
have  them,  Hal.  MSS — See  Sjcele  aiui  Arnold  in  i.  Ro.  Abr.  727. 
pL  16.  Noy  14.9.  and  \^y.  316.  a.  in  marg.  abd  fur^er  on  the 
fubjeft  in  the  books  cited  Vin.  Abr.  EmhlementSt  pi.  l6.  apd  Coin* 
Dig.  Biens,  G.  2.  Jk 

\^oXt  3flft  (8)  See  ante  ii.b.  and  n.  ^.  there  In  re^d  to  intermediate 
^^  proiits,  where  an  eftate  veiled  is  deveAed  by  the  birth  of  a  poft- 
Jiumous  child.  To  the  obfervation  in  that  note  it  may  be  ofeful 
to  add>  that  there  is  an  important  diHindiqn  as  to  mefne  profits  be- 
tween real  ellate  and  perfonalty.  The  law  will  not  permit  the 
freehold  of  land»  except  in  ^rtain  fpecial  cafes,  to  be  in  abeyance; 
and  therefore  where^aiuefta^is  to  artfe  on  a^contingency,  ^he  free- 
hold muil  veil  in  fome  perfon  jn  rht^an  time,  either  in  ^he  heir 
or  fome  other  perfon  who  takes  fubjed  to. the  contii^gency  ;  and 
that  perfon^  whoever  lie  is,  hsis  the  rig}tt  to  the  mef^  profits  for  hU 
own  benefit^  unlefs  they  are  otherwife  difppfedof  by  e^prefi  provi- 
iion  of  the  parties,  as  in  the  cafe  of  trullees  to  preferve  conungent 
remainders,  who  are  generally  directed  how  to  apply  ^e  profits 
they  receive,  or  by  aa  of  parliament,  as  by  the  ib.  and  ii.  W.^. 
c.  16.  which  prefei^ves  condnsent  remainders  for  pofthumous  chil* 
dren,  where  there  are  no  (ruSecs  for. that  purpofe,  and  gives  fuch 
children  the  eftatc  in  tht  fame  manner  as  if  they  were  born  in  the 
.life-time  of  the.fi(ther,,andis/i»f(^||ar^xonilroed  to  carry  t^e,prp(its 
.£:om  the  father's  death,  ^i^ut  the  cale  of  pcrfonaUy  is  df I^erent,  fqr 
tne. right  to  that  may  be  in  fuCp^nfe  and  contingency,  and  gw^^^ 
durjng  the  time  it  cos^tinfse^  iotheprqfits  accumulate  tfll.^e  veil-* 
ing  of  the  capital  It^ppe^s^.ajsd  then  are  added  to  that  and  belong 
.  to  the  fame  peripn.  ^  3.  P.  '^fo^.  305.  2.  Atk.  473.  and  Feara« 
on  Conting.  Rem.  ad.  ^d.  .1.73. 

( 11}  According  to  fome  pf^the  /^^/>ff/ authorities,  the  dlifeifpr 
,  fliall  have  the  emblepne^ts,  if  the  diit^iijse's  enXry  is  ^f7%/everanoe« 

See  juany.  bof^ks  ci«ed  on  this  Ally  e^  in  yin.Abr.  Mmhid^t^ts,  54. 

The  mwe  modern  cafes  ^ajre  with  lor4  Cpkc.  See  Dy.  ,31.  .«• 
^pal.  JHjl  Mb.  2^^  and  1 1.  Co.  (^ub. 

[Note  37X.1       (13)  Vid.il.JL^  ^8.  fy  Cottes.  lej/or^tgntntiftg  axf^chargi 


[Note  370.] 
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dmk  mat  dittrwmm  bis  wx^j  mw  are  4bg  U/h*s  cattle  diftrainahU^ 
MlMther  the  ^mU  ie  dgUrmimd^  ifl^ffer  «r  kjfee  hi  $utUtweiy/ee  9.  //• 
^  aow  5.i&t^.  ii6.  Hftl.  MSS.—- RoUe  makes  a  ^u^ere  on  tl» 
cmfe  of  the  jneoyt  durge.  The  doitbt  feems  reaibnable,  for  the  iea& 
«t  wHl  and  the  reat  charge  claih  with  each  other.  If  the  grantee 
las  die  remedy  by  difbefs,  that  makes  the  tenant's  chattels  liable 
0^  to  leizare  for  WKHwy  not  due  by  his  contract.  On  the  other  hand» 
if  the  gxamee  of  the  rent  charge,  cannot  diftrain,  he  is  left  without  - 
that  remedy*  which  by  the  grant  is  exprefsly  given  to  him.  See 
1.  &0.  Abr.  96o.  As  to.lfae  cafe  of  outlawry^  lee  Vin.  Abr.  Eflaie, 
Z.  b..pi.  J.  In  2.  Veetr.  .24S.  one  of  the  books  citedj  lord  Hale 
f»jn9  enax  oetlawry  is  not  a  determination  tillC^izure. 

■^     (14)  Nota»  jf  iejee  at  will  is  6nfted  hy  a  ftrangerj  he  may  re-enter  [Note  372«] 
^^ mad  amtiruu  tenant  at  wll  i  hut  if  he  accepts  of  a  ne*ui  leafe  from  a 
/hma^r  idier  fitch  aifter,  if  has  heem  boUen,  that  his  re-entry  imUI  not 
rert^  the  e^e  ht  the  amtietst  l^er.    Hal.  MSS.     See  Vin.  Abr. 
Bftau^  A.  ^B  ' 

(.15)  Bo  if  kffeefays,  that  be  will  not  bold  any  Imsger,  it  is  not  a  [Note  373«] 
dttermimation  rf  the  nuiU^  -sude/s  he  'wahjes  the  psffejjjion^     20.  H,  7. 
iUU'w.t^.    Hal.  MSS. 

( l,j^)  If,  there  is  tenaxt  at  wiH  render ifsg  rent  at  Michaelmas^  and  [Note  374*] 
hffhr  delermkus  ibemeiU  hefare  Miehaehuas,  hejhall  not  hwe  atvf  r^nt, 
'But  it  .has  heme  hoidentthat  if  Ujlee  fit  assy  day  before  the  rent^dq^ 
determines  his  *wiJl,yet  lefirjhall  have  the  rent  incurring  the  n^xt  day 
tsfimrfuehdittrmiudaion  of  the  *u/s%  Per  Fenner  and  fTillicms ;  TeU 
Vfrtme  contra  M.  3.  Jac.  Carpenttr  aad  CJlim,  Tel'v.  73.  ao.  £f.  7, 
dCeiiw.  65.  is  accord,  if  kffor  doth  mot  enter  hefor^  the  pent-dtn,  Hal. 
MSS;-<-*See  AIL  4.  .in  which  book  there  is.  an  opinion  py  Rolle 
eoofonoable  to  that  of  Penner  and  Williams.  Alio  in  :i .  Sid.  33  9. 
it  13  iaid:to  have  been  agreed  i)y  the<.coart>  thetiflan^be'leaied 
at  will,  and  the  rent  is  refesved  haif-ryearly  or  quarter!^  the  leilee 
caottot  determine  hb  will  two  or  three  days  before  the  rent-day* 
becftttfis  chat  wonld  be  a  fraodolent  determination* 

[56.  a*]        (2)   On  f^ecialdasuage  aJiion  on  the  cafe  lies  far  mot  repairing^ttis    [Note  375.J 
^mfoU  eu  for  amui/ance  in  the  highway,     P.  1657.  C.  3*     jfdjudgtd 
.lS.£.j^    Hal.  MSS. 

15b.  b. J.     ^2)  Alfaanaftionontheoafe  will  lye  for  damages  artfingfnw    [Note  376.] 
tbe-ncgleA  to  repair.  .SeeFiah.  N.:Br.  ed.  1730.  p.  296.inote.a.  • 

iS7*  a-l        ^  *'  -'*^**  onthe  eafe  doth  mot  .lie  far^^iftve  nvafte.    5,  Rff.    [Note  377.] 

-'.I3..b.  ..HaU.MSS.^^The.cafe  cited  by  lord  Hale  is  thi^t  of  thp 

:X0iiate(s.p£Salpp,  who  broughta^^lion  oatJote  cafe  ^gainfbher  tenant 

.at Airillffor  Degiigeatlyifceepiixg  his  ^e».tbac  the  hoiife  was  bumti; 

rand  the  whole. court;hek]y  that. neither  adion  on  the  cafe  nor^Kiy 

other  Ji&nin.iay ;  becaufe  at  .common  law  aod  before  the  (Ut^te  f  f 

■fifcaegifrradtion  did  not  lie  for»i«afte  againft  tenant  for  life  ^r 

years,  or  any  other. teaant^coning. in  by.agreeynent  pf  parues>;ft!)4 

tenant  at  will  is  not  within  the  Itatute.     But  the  dodrine  that  no 

«dion»lits  ikottld.  be  uoderftood  with  ibme  limiutioii ; ,  for  If  tjpnanc    * 

/At^wilLilipaUtcs  nfnih.  Jib  'leffor  to  ibe  refponfible  for  fire  by  n^^* 

ligence  or  for  other  permifIive.wafle>.ivitiiout  dotabtOA  A^iOP^^uJl 

Q  lie 
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Lib.  I.      Csp.  8.  Of  Ta/jkt  at  Will.         Sed.  71. 

lie  on  fuch  exprtfs  agreement.    The  fame  obfervation  holds  witk 
refpeft  to  tenants  for  life  or  fears  before  the  (tatute  of  QUucefteri 
for  thoagh  the  law  did  not  make  them  liable  to  any  action  for 
wade,  yet  it  di4  not  refh-ain  them  from  making  themfelves  liable  by 
agreemfitt.    It  may  be  of  ufe  here  to  add.  fomething  on  the  pro^ 
grefs  of  the  law  as  to  the  accidental  burning  of  hoiJes,  fo  far  as 
regards  landlord  and  tenant.     At  the  common  law  leiTees  were  ^^^ 
not  anfwerable  to  landlords  for  accidental  or  negligent  burning  i  ff^ 
for  as  to  fires  by  accident,  it  is  expreiied  in  FUta,  xJhenfirtuna  igmt       '* 
*vel  bujufnodi  ewentus  inopinati  omnes  tenentes  txcufant  \    and  lady 
Shrew[bury*s  cafe  is  a  direft  authority  to  prove,  that  tenants  are 
equally  excufeable  Ibr  fires  by  negligence »     See  Fleta^  lib,  i.  cap,  1 2. 
Then  came  the  ftatutc  of  GlQuceJler^  which,  by  making  tenants  for^, 
life  and  vears  liable  to  wafle  without  any  exception,  confeqaently^K* 
renderea  them  anfwerable  for  dcftrudion  by  fire.    Thus  ftood  thc^^ 
law  in  lord  Coke's  time;  but  now  by  the  6.  Ann.  ch.  51.  the  an- 
<ient  law  is  reftored,  and  the-  diflindion  introduced^  the  ftatute 

.  cfGlouceJler  between  tenants  at  will  and  other  lefrec9|Bken  away ; 
for  the  ftatute  of  Ann  exempts  all perfons  from  2.^\(^nQT accidental 
fire  in  any  houfe,  except  in  the  cafe  of  fpecial  agreements  between 
landlordand tenant.  See  ante  55* a.  and  note  7.  there,  and  53*  Ix 
and  note  5.  there.  So  much  relates  to  tenants  coming.  \u  ij  aS 
or  agreement  of  parties.  As  to  tenants  of  particular  e/lates  coming 
in  by  a£l  oflaui;,  as  tenafit  by  the  cartefy,  tenant  in  dower,  and 
alfo  before  the  ftatute  for  taking  away  military  tenares,  guardian 
in  chivalry,  thefe,  or  at  leall  the  two  latter,  being  at  common  law 
punifliable  for  waile,  were  therefore  refponfible  lor  lofifes  by  fire ; 
unlefs  indeed  they  were  anfwerable  for  wafte  voluntary  only,  and 
not  for  waile  permijp^e^  which  is  a  diftin£bion  I  have  not  yet  met 
with  in  any  book.  If  then  tenant  by  the  curtefy  and  tenant  ia 
dower  were  by  the  common  law  refponfible  for  accidental  fire,  it 
may  fome  time  or  other  become  necefifary  ta  determine,  whether 
they  are  fjithin  tlie  flatute  of  queen  Ann.  The  ftatute  in  expref* 
£on  is  vtjy  general,  the  worda  being,  that  no  action  ihalt  be  pro* 
fecuted  againft  atvf  per/on  in  whofe  hoafe  any  fire  fhall  accidtntallf 
begin ;  and  it  feems  calculated  to  take  away  all  actions  in  cafes  oif 
accidental  fire  as  well  from  other  perfons  as  from  landkris.  Note, 
that  it  has  been  doubted  on  the  ftatute  of  Ann,  whether  a  cove- 
nant (o-repair  generally  extends  to  the  cafe  ofjire,  and  fo  becomes 
an  agreement  within  the  (latute ;  and  therefore  where  it  is  intended 
that  the  tenant  fhall  not  be  liable,  it  is  moft  ufual  in  the  covenant 
.for  repairing  cxprefsly  to  except  accidents  by  fire, — Note  alfo,, 
that  the  dillinCiii  .n  which  is  taken  as  to  wade  at  common  law  be- 
tween tenants  comingj(|pby  a^  of  law  and  tenants  whofe  eilates 

•  'accrue  by  a£i  of  parties,  v[\\\  not  univerfally  hold ;  for  tenantiTby 
ibtnte-merchant  and  ilatute«flaple,  though  they  come  in  by  procefs 
ef  lanv^  are  not  puni(hable  for  wafte.  6.  Co.  37.  Periiaps  the 
reafon  of  this  may  be,  that  it  is  in  the  power  of  debtors  to  prevent 
the  commencement  of  thefe  eAates,  01*  to  determine  them  by 
paying  the  debis  for  which  creditors  have  fuch  eftates,  and  alfo  that 
the  tenants  of  fuch  eiiates  are  accountable  for  all  profits  tliey  » 
make  beyond  the  amount  of  the  debts  due  to  them. 

[Note  378*1  '      (^)   ^^^  ^f  ^^Jl^^^g^  ^^^^  trees^  the  tenant  at  njailljbaU  bofve  aSioet, 
asjballal/o  the  lej/ort  regard  being  had  to  their  federal  loffu,    -2.  if. 
4*  12.    i9w^.>6»45.  .Hal.:^lSi>•■ 
(3)  ^^' 


[S7^  b.] 


[S8*  a.] 


Lib.  I.       Of  Tenant  at  Will.      Seft.  7J— 7^* 

CS)  ^^  ^  nnill  makes  haft  ffiryearsy  and  the  kffa  enters,  Ruled'  [Note  17^.1 
am  fiUrmi  argament^  l.  That  it  is  only  a  dijeifin  at  cledion,  and  not 
prima  facie.  2.  That  admitting  it  tc  be  a  diffeijiny  the  leffee  at-nuill 
is  the  MJfeiJor,  and  has  gained  the  freehold,  and  not  the  lej/ee  for  years. 
Pafch.  9.  Car.  B.  R.  Mbtnden  and  Maugh.  Hal.  MSS.— See  S.  C. 
in  W.  Ja  315.  Cro.  Cha.  |02.  Litt.  297.  372.  and  1.  Ro. 
Abr.  661.  See  alfo  mr.  Atkins's  cafe  in  4.  fiarr.' vol.  i.  p.  60. 
in  which  the  carious  do&rine  oidijfiifsn  fy  ele^ion  is  moft  elabo- 
ratly explained. 

(4)  J.  leffee  for  20  years  makes  leafe  to  B.for  ten ;  B,  continues  in    [Note  380.  J 
foffejjion  efter  expiration  of  the  leafe  for  ten  year s^  and  commits  %vafie, 
Ji,  may  have  either  trejpi^  or  aSion  on  the  cafi,  becaufe  he  is  charge^ 
abU  over  in  <wafte,     P.  6.  Car.  B.  R.    Crook  n  7.    fFeft  and  Treude, 
Hal.  MSS.— See  Cro.  Cha.  187.  and  S.  C.  W.  Jo.  224, 

(1)  But  in  bis  count  in  debt  againft  leffee  at  <willt  he  ought'  tofbenn.    [Note  38t»j 
that  he  entred\  but  othenwife  it  is  as  to  leffee  for  years.     1 8.  H,%, 

I.  Dy,  14.-2)^^/  lies  againft  copyholder  for  his  rent.  Adjudged 
AT.  10.  Car.  B.  R.  Hitcham\-  cafe.  Hal.  MSS.— Hitcham*s  cafe 
is  in  I.  Ro.  Abr.  374.  P.  pL  u  and  374.  Q:^pL  3.  Bat  from 
RoUe's  report  of  the  cafe,  and  from  fome  fubfequent  authorities  it 
feems  doubtful  whet)^er  debt  will  lie  for  rent  againft  a  copyholder, 
particularly  unlefs  th^  lord  has  conveyed  away  the  manor;  and  fo 
loft  the  remedy  by  diftrefs.  See  Carth.  92.  and  Gilb.  Ten.  3d 
Lond.  cd.  308*    . 

(2)  As  to  holding  over,  fee  4.  G.  2.  c.  28.  by  which  every  te-    [Note  jSi  ] 
nant  for  life  or  ye^rs,  or  other  pcrfon  claiming  under  or  by  coUuf 

iion  with  fuch  tenant,  who  (hall  wilfully  bold  over  after  determina-^ 
tion  of  the  term,  smd^demand  made  in  writing  of  delivery  of  the 
poiTeflion  by  the  landlord  or  him  in  reveriion  or  remainder,  is  made 
liable  to  the  payment  of  double  the  yearly  value  of  the  lands  *de. 
tained.  This  ftatute  only  took  in  cafes  in  which  the  landlord  gave 
notice  to  quit,  and  therefore  the  deficiency  was  fupplied  by  the 

I I.  G.  2.  c.  19.  which  extends  the  provifion  for  double  rent  to  the 
holding  over  after  the  tenant's  giving  notice  to  quit.  See  a  cafe  on 
this  latter  ftatute  in  4.  Burr.  v.  3.  page  1603.  See  alfo  6.  Ann. 
c.  iB.  f.  I.  againft  holding  over  by  guardians  or  truftees  of  infants, 
and  by  hufbands  feifed  in  right  of  their  wives,  and  by  all  others 
having  particular  eftates  determinable  on  any  life  or  lives. 

(5)  If  the  heir  accepts  rents  from  bim^  he  is  tenant  at  «voill  to  the    [Note  J 8 3.  J 
heir.     lo.  £.4.  18.     Tenant  for  years  furrenders,  andftiU  continues 
pofjejjuniy  he  is  tenant  at  fufferance  or  dijfeifor  at  ek£iion.     Dy.  6z. 
Hal.  MSS. 

'  (6)  And  if  guardian  in  fuch  cafe  dies  feifed^  the  entry  of  the  heir    [Note  384.  J 

toUs.     7.  H.  4.  42.  per  Cul.    Hal.  MSS. 

f 

•  .  •       •■ 

(i)-Nota, /i&^  <words  ad  voluntatem  Aowim  are  material  to  ex^    [Note  jSj.} 
prefs  copyhold  \  for  if  theft  tuords  be  omitted  in  pleading,  it  Jball  be 
intended^  that  the  eftate  is  a  euftomary  freehold.     M.  7.  Car.  B.  R. 
Crook  n,  7.    Hughes^ s  cafe.    Hal,  MSS.-^See  Cro.Cha^  219.     Sec 
further  as  to  cuftomary  freehold,  poft.  59.  b.  and  note  i.  there. 

(G)  (0  Thit 


Lib.  I.       Cap;  ^.  Of  Tenant  %  CcpTe.        Se«.  'fp 

[Ndfe  3[«6<3        (2)  This  a>ifH6h Vliom  lo>d  Cftlcc  '^to  dh  fe^cft! Wcilfeni,  ic- 

dordiftj  to  fir  Wiflfafh  Dnsjd^le.l^^rbtc  ^  Wk  <*i  Hthifis'hffBel^fk^^ 
feut  dw  ftofperftft  it.  I>iigd.^r!g.  Jui«.  Yft *ed-.  5l^.  \  la\2l^\x\t, 
that  this  bijok  Is  rtip  Vdrtc  rcTerr^  to  5y  T6i*d  Cofe;  bbt  ^ctlter 
it  is  in  print,  Or  ford  C<fice  cites  it YVdm  'a  itta#ufcript,  I  haVc  'mit  yfe* 
been  able  to  l^aif^. 

|Note  387.3        (4>  See  ace.  Cm.  Cha.  567.    Btft  'the  Tofti  inay  tAc  a  rorrenaer 

oat  of  the  manor,  becaufe  that  may  be  done  out  of  conrt;  'and  fe 
may  the  ileward  if  there  is  a  fpecial  cuftom,  or  according  to  latter 
aathorftift  witKdtft.    See  \.  JRrfk.  rBij..  ihd^pi'ft.  59.  a. 

[Note  388.]        (5)  JJftiv^d  de  -ftao  is  *fiJficient.:^rj^8'ihtg^co'njrttum  'J,  tmd 

B*  ftewards  of  a  ^tthor  by  paWtt  fub  -figjftk)  fcaccarii ;  ^A»  htlds 
courts ;  and.  ifkugh  the  't^poitiiTtshu  efUght  to  ifikfe  Been  fbh  inagno 
iigillo,  and  both  ought  to  ba*ve  holdtn  the'  courts^  yet  it  rujos  ruled^ 
tiiat' grant  ty  o\ie  nvasgo^d.  So  rt  is  as  to  the  tofd^s  Herk  ^or  ton  aider 
ftenOard.  P.  22.  Eliz.  Scacc  Hal.  MSS.— TheNJ^ftrinc  in.Vhis 
cafeieefns  co'tffifnied  by  the  cafes  and  authoritiesSrfttd  In  Yin.  Abr. 
Steward,  F.  O.  J,  K.  and  Com.  DHg.  Cofyhoidy  C.  5.  Ncrfe  a!f<y 
partlctilarly  ^Vhgt  is  exprefled  in  Co.  Copyhold,  ftift,*45.^nVd^ea 
fo  the  falW^  hot  being  nice  In  examining  tHc  iWiperftflichis  of  the 
ftcward's  a&thdrity,  where  his  afts  arc  ordiffdty  arid  Hecejfary^  'rfitd  not 
0faya4?//4/kiiid. 

[Note  389.}         (3)  Guardian  in fieage  miPf  grant  cofie:  in  his  ircJn  nnnte,  nor  can    F  cS*  b*l 

the  heir  hold  courts  during  the  intereft  of  the  guardian,  T.  I.  lac. 
R6t.  S83.  C.  B.  Shoflajtd  and  Ridter,  'Noy  n.  572.  Cf^^re*s  cb/e. 
Hkl.  MSS.^— Site  the  former  cafe  ice.  in  CVo.  Jahi.  ^y  98.  1.  ^o. 
Abr.'499.  pi.  jf.  Ow.  115.  Godb.  143.  4.  Leon.  ijS*  See  alfo 
ace.  2.  1'.  Wms.  122. 

[Note  390.]  (4^  Cuftom  to 'gra^t  copies  in  re^Jtrflondfter  efidtes  for  life,  'R^ftd, 
'that  dominus  pfo  tempore  fndy  make ftich'' grant s'\  arrdfhty  -will- bind, 
though  the  particular  ejiaie  doth  not  dhcrfntne  dtiring  hii  Initrhji.  *P.  '41. 
'fiUz.  B.  R.  n.  27.  C.  C.  GuyandRty.  flill.  26.  Eliz.  Sir  >eter 
•Ciire*w^s  fafe.  More  147.  Vide  thmenH.  14.  *Eliz.  ibid.  95.  the 
cafe  of  Com,  Oxbn,  contra.  Hhl. 'MS  S.— Accord,  that  the  lord/r* 
tempore  ittay  gfiint  in  reverflon,  where  revirfions  are  grdntable  by 
copy.  See  Cro.  Eliz.  66.  2.  ^.  Wms.  122.  and  the  cafe  of  Lade 
and  Barker  in  2.  Kew  Abr.  6%6^,  See  alfo  the  fobjeft  enlarged 
upon  in  Gilb.  Ten.  3d  Lond.  edit.  204. 

[Note  391,1  (5)  If  copyholder  furrenders  to  difeifor  to  the  ufi  of  L  S.  d^feifhr 

Way  admit  him,  if  the  furretsderor'be  a  copyholder  in  fee' \  but  cthcr^ivije 
it  is,  if  he  be  only  copyholder  for  ///>,  as  it  fccms.for  it  is  a  ffC'-W  graAt* 
P.  41.  Eliz.  B.  R.  Martyn  and  Re-w,  Hal.  MSS.— See  Gilb.  Ten. 
' '  3d  Lond.  edit.  201. 

[Note  3 92. J  (6)    If  heir  before  ajjignment  of  do^xver  grants  copies y  it  ivill  not 

bind  the  njififh,     V.2S.E\h,B.T^,RcusafidJrtois,     Hal.  MSS.— 
-See  further  as  to  the  perfons  by  whom  com'hold  eftates  may  "be 
granted,  in  Vin^  Abr.  Copybbld,  G.  and  Com.  Dig.  Cofybold,  C.  > 

[Note  393.]        (7)  What  thing  deRroys  the  caffom  of  grantli^g  a  ccJpyhdM* 

One  is  hjfetfor  life  or  ttnant  in  tail  of  a  manor  i  a  copyhold  efcheats  ;. 

''•  •         %  Mod 


Lib.  1  •       Of  Tenant  by  CopJe.    Scd.  y^,  yj^ 

itmd  leffii  or  tenant  in  tail  makes  b^/hrytar^  '/the  copyhold,  Thdugk 
quoad  bimjtlftbe  eufiem  is  gone,  yet  qaoad  tite  ijue  or  retiterfiotser  th4 
cuftom  it  not  gone*  So  it  is  in  cafe  of  a  hujhand  feijed  in  right  of  bit 
nuife.  P.  38.  Elb- B.  R.  Concjky  and  Rufkey,  4nd' accordingly 
agreed  ^ti  curiam  P.  l6$o.  in  Cremtr  and  Burnet,  Mut  rid.  coiUm 
M.  14.  Car.  B.  K.  Crook  n.  2I.  in  Lee*s  cafe,  Copyboldtr  furreudm 
to  the  nfe  of  the  lord,  noho  makes  a  Uafe  of  the  manor  and  of  this  tenenunt 
by  name.  Ruled,  that  the  tenemeiU  is  fiill  grantable  ly  copy ;  fir  it 
fa£es  <iuitb  the  manor,  and  Jb  continues  demijahie.  Tr.  10.  Car.  Crook 
m.  4.  Lee  and  Boothbyj-^The  king  is  feiftd  of  a  copyhold  manor,  the 
copyhold  efcf>eats,  and  the  king  makes  heafe  for  years*  Auled,  that 
though  the  leafe  is  good,  yet  after  the  term  the  copyhold  is  grantable  fy 
copy,  becaufe  the  grant  doth  not  inure  to  a  double  intent  in  the  cafe  ^ 
ihe  kif^.  P.  1650.  Cremer  and  Burnet.  Hal.  >1SS.-— Sec  C6nc(by 
and  Raflcey  in  Cro.  £liz.  459.  Cremer  an^  Burnet  in  Sty.  a66. 
and  2.  Ro.  Abr.  196..  pi.  34;  and  Lee's  .idafe  in  Cro.  Cha.  521. 
W.  Jo.  449.  and  i.  Ro.  Abr.  498.  pi.  i.  See  alfo  the  obTcrvations 
on  t&e  two  latter  cafes  in  Vin.  Abr.  ^Prerogative,  O.  c.  pi.  3,  4.  See 
further  on  the  defirUdlion  of  copyhold  elates  in  Com.  Dig.  Coj^r 
ifold,  B.  3.  and  L.  and  Vin.  Abr.  Copyhold,  R. 

(9)  Tithes  etre  grantable  by  copy.     P.  43.  Ellt.  B.  R.   Sands  and  V^^^  3^4  •} 
Drjvry  per  cnriam.  HaU  MSS.«*»See  as  to  the  cafe  here  cited  hy 
lord  Hale»  Vin.  Abr.  Copyhold,  £.  pi.  i.      See  alfo  as  to  tbin£3 
grantable  by  copy,  Vin.  Abn  ubifupra,  and  Com.  Dig.  C.  !• 

l59^  ^'J        (')   Parceners  of  copyhold  cannot  make  partition  *withcut  the  LrdU   [Note  JpS.J 
Ucence.     P.  41 .  filiz.  B*  R.     Fuller  and  Terry.     Hal.  MSS."— The 
iame  cafe  is  in  i.  Ro,  Abr.  509.  pi.  i,%.  but  the  points  there  ai« 
different. 

(2)  tf  cuboid  it  granted  to  A.  and  B.  tvho  are  admitted,  J.  mOy   [Note  396.  ] 
releafe  to  B.  <withoutfne  orfurrender.     Adjudged  P.  19.  Jac.  entered 

H.  16.  Rot.  735.  C.  B.  Wafe  and  Pretty.  So  he  may  releafe  condi-^ 
tion,  T.  2.  Jac.  But  if  he  releefe  to  d\{je\for,  it  is  holden  *void',  but 
he  may  releejle  all  bis  right  to  him  ^who  is  admitted.  M.  5.  Car.  C.  B» 
per  curiam.  Hal.  MSS.-^Sce  ace.  Wafe  and  Pretty  in  Winch.  3# 
and  f.  p.  ace.  by  the  court  in  Hetl.  150.  See  further  as  to  the  efr 
fed  of  a  releafe  on  a  copyhold,  Vin.  Abr.  Copyhold,  Z.  ai  and  Com« 
pig.  Copyhold,  I.  i. 

(3)  But  according  to  Rolle,  though  livery  is  not  ihade,  the  [Note  ^oj*  % 
feoffment  is  a  forfeiture,  if  there  be  a  letter  of  attorney  to  de* 

llver  feiiin,  becaufe  then  the  feoffee  may  at  any  time  perfed  the 
conyeyance;  and  he  thinks,  that  lord  Colce  ought  to  be  underAood 
with  this diftind ion.  1.  Ro..  Abn  5084  pi.  la,  13.  However,  thtf 
diffindion  in  RoUe  may  be  doubted>  for  the  criterion  of  forfeiture 
of  a  copyhold  bv  alienation  feems  to\e  the  aSued  puffing  of  an  un- 
^wful  eftate  to  the  iatd's  prejudice,  and  in  the  cafe  oCthe  feoffment 
no  intereft  can  pafs  till  livery ;  nor  is  it  (tridly  true,  that  the  feqffcd 
may  at  any  time  perfed  the  conveyance,  for  it  h  poffible,  that  be-* 
lore  livery  the  feoffor  may  revoke  the  power  of  attorney,  or  the 
attorney  may  die  or  refufe  to  execute  his  authority*  See  farther 
on  this  fubjed,s3.  Leon.  109.  and  Godb.  269. 

(4)  The  plural  ttamber  is  here  fignifica^it;  fora4Mfe  for  m  [Note  3^f.]^ 

(Ga)  year 
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year  is  not  a  forfeituVc,  fuch  leafc  by  copyholder  being,  as  lord 
Goke  in  another  place  writes,  warranted  by  the  general  cuftom  Qt 
the  realm.  4.  Co.  26.  Sec  alfo  ace.  9.  Co.  75.  b.  W.  Jo.  249. 
and  Litt.  Rep.  233.  See  alfo  1.  And.  192.  and  Mo.  272.  and  679. 
by  which  it  appears  that  it  was  once  doubted,  whether  to  warrant 
a  leafc  for  one  year  without  the  lord's  licence  a  particular  cuftom 
was  not  neceffary.— The  following  annotetion  is  by  lord  Hale. 
Vid..  us  to  forfeiture  by  leafe  or  alienation.  A.  is  hffee  of  a  manor 
for  fi'oe  years  \  copyholder  grants  bargains  and  fells  bis  copyhold  to  A. 
and  bis  heirs.  Ruled,  that  this  amounts  to  a  full  furrender  \  and  if 
after  the  term  be  ivho  bath  thefee  of  the  manor  admits  A.  or  bis  heir, 
it  amounts  to  a  new  grant.  T.  21.  Jac.  C.  B.  HaJ/el  and  Hamertonr. 
*^^opyholder  in  fee  niakes  kafe  for  a  year,  andfo  de  anno  in  annum 
during  the  life  of  the  copyholder  except  one  day  at  the  end  of  every 
year ;  and  this  i/oas  adjudged  to  he  a  forfeiture  y  andfo  if  it  was  by 
covenant,  for  it  amounts  to  a  leafe  for  t-wo  years,  and  the  exception  of 
a  day  doth  not  aid  the  cafe.  Vid:  10.  Jac.  B.  R.  Bulfir.  -n.  201. 
Hamlen  and  Hamlen.  T.  10.  Jac.  ibid.  ».  232.     Luttrdl  and  JVefton.  , 

^"•JCopybolder  makes  leafe  by  indenture  for  one  year,  and  fame  day  by 
another  makes  another  leafe  far  one  year  to  commence  after  the  former, 
andfo  a  third  leafe  by  a  third  indenture  for  one  year  after  thefecond, 
and  then  furtenders  to  the  fteward  to  the  ufe  of  the  lord.  Ruled,  i. 
though  this  be  by  fever al  indentures^  and  tnuo  days  interpofe  hetwen 
the  end  of  one  leafe  and  the  beginning  of  another,  it  is  a  forfeiture, 
2.  The  covin  is  apparent,  though  it  nvas  not  found.  3.  Though  he 
furrenders  to  the  lord  not  having  notice,  the  lordjhnll  be  aSjudged  te 
:  be  in  point  of  forfeiture,  and JhalT  avoid  the  leafes.  M.  7.  Car.  B.  R, 
n.  1 5.  Maihevj  and  Whetton.  Hal.  MSS.— See  the  firft  cafe  cited 
by  lord  Hale  in  Winch,  66.  W.  Jo.  41.  and  Hutton  65.  though 
in  thsfc  books  the  name  is  different.  Sec  the  fccond  cafe  iii 
1.  Bulftr.  189.  the  third  in  i.  Bulftr.  215.  and- the  fourth  i^  Cro. 
•^>  Cha.  233.  W.  Jo.  249.  and  i.  Ro.  Abr.^o'S:  pi.  10.— It  is  ob^ 
fervable,  that  according  to  the  third  cafe  cited^by  lord  Hale  a  mere 
covenant^hat  the  leflee  Ihall  enjoy  for  a  fecond^ear  is  a  forfeiture  ; 
but  the  fccond  cafe  and  other  authorities  are  to  the  contrary ;  bc- 
caufe,  though  in  general  a  covenant  amounts  to  a  leafe,  yet  it  fcems 
harfti  to  give  fuch  a  conftruftion,  where  a  leafe  amounts  to  a  for- 
feiture, and  the  intention  of  the  parties  may  have  cffeft  by  way  of 
agreement.  See  Cro.  Jkm.  311.  and  2.  Keb.  267.  See  further  as 
to  leafes  by  copyholders  and  forfeiture  on  that  account.  New  Abn 
tit*  Leafes,  L  6.    Vin.  Abr,  Copyhold,  G.  c.  H.  c. 

[Note  399.]  (6)  Nota,  by  Rolle  furrender  into  the  hands  of  the  ftevjard,  thougi 
out  tf  the  couri,  is  good  viithout  cuftom.  M.  24.  Car.  B.  R.  Baker 
and  Denham.  Hal.  MSS; — See  ace.  I.  Ro.  Abr.  506.  pi.  3,  4. 
Leon.  III.  I.  Salk.  184,  Some  make  a  diftinftion  between  ftew- 
ards  by  deed  and  ftewards  by  parol,  and  think,  that  only  the  former 
can  take  furrenders  out  of  court.  Godb.  142.  and  1.  L.  Raym.  1 59. 
But  this  di(lin£tion  has  been  frequently  denied,  and  indeed  fecms 
nnfupported  by  any  good  reafon*  Cro.  Jam.  526.  Com.  Rep.  85. 

£Note400.]        {l)   M.g.]zc.Q.'B.Xi.^.'D.T>.  Wilde  and  Francis.    Adjudged    {59*  ^0 

accordingly,  and  the  admittance  is  tenendum,  but  not  ad  voluntatem" 
domini.  Hal.  MSS.— Vid.  ace.  ante  49.  a.  and  note  6.  there,  and 
alfo  the  books  cited  in  Blackft.  Law  Tr.  8vo  ed.  v.  i.  p.  144. 
From  thcfe  authoritiei  it  appears,  that  cftates  hcW  by  copy  ofcottrt^ 
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roll,  bat  not  at  the  will  of  the  lord,  have  'been  deemed  fVeehoU 
eftates  as  well  by  others  as  by  lord  Coke,  and  in  order  to  diftinguidi 
them  from  the  ordinary  kind  have  been  denominated  cujhmary  fru» 
holds.  In  confequence  of  the  prevalence  of  this  notion,  a  confide* 
rable  number  oi  fuch  tenants  fome  few  years  ago  claidied  a  right 
of  voting  zs/reeboldfTs  at  the  eleftion  of  knights  of  the  Ihirc.  Thi$ 
gave  occafion  to  a  (hort  but  moft  excellent  treatifc  on  the  fubje^l, 
m  which  the  learned  author  traces  the  origin  of  lands  held  i»  this 
peculiar  way,  aod  proves  by  the  moft  clear  and  forcible  arguments, 
that,  thouj;ti  thefe  tenures  in  fome  refpefts  refemble  freeholds,  they 
are  in  truth  nothing  more  than  difuperior  kind  of  copyhold.  Soon 
'   after  the  publication  of  this  trcatife,  the  dodrine  inferte  J  in  it  re-  • 

ceived  confirmation  from  an  ad  of  parliament,  declaring,  that  no 
perfbn  holding  hy  copy  ofcourt-roll  fhould  be  entitled  to  vote  at  the 
cledion  of  knights  of  the  fhire.     See  Blackft.  Law  Tr.  8vo  ed.. 
v^  I.  p'.  105*  and  31.  G.  2.  c.  lij^        * 

•  (2)  Copyholder  for  life  furrenders  to  the  ufeofD.  the  lord  accept t   [^fotC  40l»] 
the  furrender  and  admits  D,  for  his  life  'who  dies.     Adjudged,  that 

the  furrenderor  Jhall  not  ha*ve  the  land,  hut  the  lord,,  for  he  ivho  far- 
rendered  had  not  any  reverfion.  But  if  copyholder  furrenders  to  the  uft 
df  B»  there  on  B.*s  death  the  furrenderor  Jhcdl  have,  for  he  hath  the 
remainder,  M.  6.  Car.  B.  R.  Crook  n.  10.  King  and  Lord,  HaU 
MSS.— S<fe  Cro.  Cha.  204.  and  S.  C.  i.  Ro.  Abr.  504.  2.  Ho. 
Abr.  462.  See  9.  Co.  107.  Vin.  Abr.  Copyhold,  P.  6.  Mod.  68. 
i;  Salk.  188.  and  Gilb.  Ten.  3d  Lond.  ed.  257. 

•  (6)  Nota  ruled,  that  aaion  on  the  cafe  doth  not  lie  againft  the  lord  [Note  402.] 
*aoho  refufes  to  admit,  but  the  remedy  is  to  compell  him  in  chancery* 

P.  13.  Jac.  B.  R.  Crook  n.  I.  Ford  and  Ho/kins,  Hal.  MS S. — 
See  Cro.  Jam,  368.  and  S.  C.  Mo.  S42.  2.  Bulilr.  536.  But  i( 
S3  faid  to  have  been  adjudged,  that  t\io\xg\i  fiirrenderee  cannot  have 
adion  on  the  ca(e  againfl  ttie  lord  for  refuting  to  admit,  yet  the 
furrenderor  may.     3.  Bulilr.  217. 

(8)  See  Vin.  Abr.  Ctf/_yW^,  W,  b.  See  alfo  much  curious  learn-  [Note  403.] 
ing  on  this  fubjed  in  the  cafe  of  the  earl  of  Bath  and  Abney  in 
4.  Burr.  .vol.  1 .  page  206.  In  that  cafe  the  court  held,  that  the 
executor  of  a  cogy  holder,  for  a  long  term  of  years,  was  compellable 
to  be  admitted  and  to  pay  a  fine.  The  great  point  of  the  cafe  was, 
whether  a  fine  became  due  on  ts^x^  change  of  the  tenant,  or  on 
change  of  the  eft  ate  only. 

[60.  a,  1        ^^)    *•  ^^'^M^^  ^^  «  reafonable  fine.     Tivo  years  and  an  half  [Note  404.] 

^  of  racked  rent  adjudged  unreafonahle ;    and  a  year  and  an   half  is 

fufficient,.  T.  6.  Car.  B.  R.     Crook  n.  8.     Dow  and  Golding,     Two 

years  *value  of  racked  rent  adjudged  unreafonahle,     %,  He,<who  ijoould 

take  advantage  of  a  forfeiture  for  non-payment  of  a  fine  uncertain, 

ought  to  affejs  a  reafonable  fine,  and  prefix  a  day  and  place  ivithin  the 

manor  for  payment  of  it,     Otherfwife  non-payment  is  not  a  forfeiture. 

3.  Jfit  be  doubtful,  ivhether  the  fine  be  reafonable  or  not,  non-payment 

is  not  a  forfeiture,     M.  6.  Jac.  C.  B.  ».  5.  D,  D,    fVillowe^s  cafe. 

Vide  tamen,  for  if  in  truth  it  be  reafonable,  non-payment  at  the  dcry 

prefixed  has  been  held  a  forfeiture,    M  .•  1 6  5  o.    Parker* s  cafc^^Cuftom, 

that  copyholder  jhall  pay  a  fine  of  two  years  rent  or  under,  held  good, 

M.  10.  J^c.  B.  R.      2^  Bulftr,  «.  23.      Allen  and  Abraham,      But 

M.  364  37.  Eliz.  A.  B,  n,  148.  in  Green  and  Bury,  it  was  ruled *void 

(G3)  f^r 
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fir  tht  uf^tf$akHy^  Hal.  MSS.«<-*SQe  the  firfl  cafe  in  Cro.  Cha.  196* 
^e  fe^nd  in  13*  Co,  5*  the  third  in  9.  Bulftr.  32.  and  the  fourth 
in  9.  Ro.  Abr.  965,  pi.  i.  Note,  that  in  the  caie  in  which  two 
yeax^  r«ck  font  was  deemed  an  vnreafonaUe  fine,  the  admittance 
v>?A  on  ia\  4iliitmi9n  and  sot  on  a  dtfetnu  and  that  on  a  ii(g/f^^/  two 
years  vs^lue  is  generally  underftood  to  be  reafonable.  See  Rep, 
temp,  finch  464..  See  fiirther  on  the  piafUum  of  fines,  tit.  Copjh- 
poi/t  in  Vin,  Abr.  X.  b.  Com.  Dig.  H.  4.  4Dd  New  Abr.  I.  j, 
?nd  the  c%{9  of  the  e^rl  of  Bftth  and  Abney  in  4.  Burr.  vol.  }• 
page  2o6« 

[Note  405.]         (i)  Vid.  hic/ff/.  59.  4.     A'furrvfdtrs  fo  the  ttfe  9/B'  clearly  th§ 

lavid  is  b^und  by  the  furrender^  biU  B.  hath  nothing  in  the  land  tilt 
^dmiltoiKf,  M-  8.  Car.  B.  R.  Burgoin  and  S furling.  But  if  thp 
Surrenderee  dies^  his  heirjhallbi  admitted*  If^^^  lerd  accepts  rent  of 
B.  it  is  a  good  admittance,  M.  24.  C9.r.  B*  R*  Ba^er  and  Denbam^ 
A'furrenders  to  the  ufe  of  B,  *who  before  admittance  furrenders  to  the 
^fe  of  C*  and  C.  is  admitted.  Ruled,  that  C,  takes  nothir^g,  for  B% 
%vho  furrenders  bath  not  a«y  interefi  to  furreitder  till  admittance,  24. 
F'liz.  Alderman  Dixe^s  eafi,  M.  6.  Jac.  B.  R.  «r.  w.  6.  IVilfon  aud 
WoodbalL  But  yet  it  hath  been  ruled  good,  for  the  admittance  of  C, 
Jhall  be  implied  to  be  an  admittance  of  B,firft,  and  fo  there  Jhall  bei 
priority,  M.  24.  Car,  B.  R.  Baker  and  Oenham,  P.  41.  Eliz.  C.  B* 
Colehin  and  Colchin.  Vid.  T.  15.  Jac,  B.  R.  2.  Popb,  5.  Hal, 
JVISS.— 'Sec  the  firil  cafe  in  Cro.  Cha.  273.  &  283.  and  1.  Ro, 
Abr.  473.  &  500.  the  fccond  in  ^ty.  14c.  the  fourth  cafe  in  Yclv. 
144,  the  fifth  in  Cro.  Eliz.  66z,  and  i.  Ro.  Abr.  499.  pi.  i.  See 
further  as  to  the  fubje<^t  of  the  ca^es  in  this  annotation.  Com,  Big, 
Copyhold,  F.  u.  and  Vin.  Abr.  CcpylM,  U,  W.  Y.  and  ^h, 

[Note  406.]  (3^  It  has  often  been  adjudged  accwdingly  \  and  in  fnch  cafe  fur ^ 
render  is  not  a  difcontinuauce,  but  there  may  be  a  bar  fy  cuftom  either 
}yfurrend(r  pr  reco-very,  but  net  'without  cuftom,  M.  2.  Car.  C  B, 
Crook  n,  4.  P.  37.  Ehz.  Clun  and  Turner.  P.  165X.  B.  R.  Franklyn 
and  Myn.  Haf.  M?S. — See  the  cafe  of  M.  2.  Cha.  in  Crq.  Cha, 
42.     See  i^Ifo  poll,  60.  b,  and  l^ote  i .  &  2.  there. 

[Note  407.]  (i)  Sec  ^.  Vcf.  605.  the  cafe  of  Carr  and  Singer,  in  which  [60f  b,J 
three  judges  againft  Willcs  chief  juftice  held,  that  where  copyholds 
^re  intailablc,  and  the  cuiloni  has  not  prefcribed  ^ny  mode  of  barr 
ring,  the  intail  may  be  b;irred  by  furrcnder.  Buc  Willes  chief  juf- 
lice  thought,  that  in  fuch  a  cafe  recovery  was  the  proper  mode, 
Note  the  three  ways  of  barring  intails  of  copyholds  mentioned  in 
this  cafe ;  namely,  recovery,  furrend^r,  and  forfeiture  and  regrant, 

[Note  408.  ]        (4)  But  irefpafs  lifs  not  a^ainfl  the  lord  for  cutting  trees.     Hill, 

10.  K.  |.  Rot.  |.     Cafqs  prjoris  of  Anthony,     ^ut  now  the  law  u 
changed.     Hal,  MSS, 

[Note  409.]  (2)  In  Cro,  Cha.  59^.  there  is  a  cafe,  in  which  it  was  pleaded,  [  61 1  a,l 
that  the  cudom  was  to  fufrender  by  a  ktfife,  and  therefore  that  a 
furrender  by  thp  '^ergf  wa?  vpjd.  This  cuftom  bein.g  alledgod  be- 
fore the  council  of  the  war^hef  of  Wales,  they  proceeded  to 
try  it.  On  moving  thjs  matter  in  the  king's  bench,  a  prohibi- 
tion  was  granted,  bec^nfe  thq  cuftom  was  only  triable  at  the  com- 
mon law ;  but  it  is  not  menti9ned^  yfi^%  the  9Qttrt  thought  of  the 

Ppera(ipo  Pf  the  farrendert 

(I)  Bac 


l  'i     IcIng^s  tnanofi.     See  further  Ull^  wwgfi/*  "/.^'"''i  in  Vm.  Abr. 
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[62.  a.]        (i)  911?  v%Tt  SNw+ii.l 

^cyfr^  tffj  ibt  ufc  yC 

oftfit^p  ii/arrifitr.) 
*rrfl  aiid  a^  tie  a^t. 

tn  C.  it  ^d,  •vjptu 
tht  coniitioB  htfort  li 
See  alio  ai  to  the  cc 

fereyi's  cafe  in  Wilf.  vol.  i,  part  z,  page  13.  In  that  cafe  one 
having  furrendered  to  the  ufe  of  his  will  devifed  a  copytiold  to 
miTi  JeJFcreys  in  fee ;  nnd  Ihe  being  a.tcain[ed  of  Felon}'  and  hanged 
before  admittance,  the  qucftion  was,  whether  her  intereft  in  rhe 
copyhold  was  futh  as  to  intitle  the  lord  by  forfeiture.  The  whole 
court  inclined  againA  the  lord,  but  did  not  give  an  abfplute  ppinion. 

[63.1.]  (i)  Formerly  it  ivas  a  qnelUon,  whetJjer  wafte /«m^«  was  a  [Note  ^tl,^ 
forfeiture  by  the  gtitral  law  in  refpeft  to  copyhold  eitatcs,  and  a!:^ 
cofding  to  a  cafe  in  Noy  a^^ia/cullom  is  nccellary.  Noy  51, 
But  the  principal  authorities  are  with  lord  Coke.  See  Oiv.  17. 
1.  Ro.  Abr.  50^.  pi.  16.  and  tbe  cafe  of  EaAcourt  and  VVeckes  in 
I.  Luiw.  799.  |.f  reem.  J14S.  and  1.  Satk.  iS6.  In  this  hit  cafe 
the  cAfes'  df  forfettafe  'were'  'making  a'  Teale  without  liceitce  aid 
want  of  repairs,  and  it  appears  to  h^ve  been  agreed  by  all,  that 
fenniffivt  walle  was  a  forfeiture ;  and  the  great  point  was,  whether 
after  the  death  of  one  of  two  coparceners,  who  were  feifed  of  the 
manor  at  the  tine  of  tbe  forfeiture,  it  was  not  100  late  to  enter  and 
take  advantage  of  it.  Three  juc^es  held,  that  it  was  bec-tufe  ac- 
COrdbg  to  thrm  leafe  and  walle  do  not  operate  like  alienations  by 
fine  recovery  or  feoffment  with  livery,  which  are  imnuiliaii  for- 
feitures and  extinguilh  the  copyholder's  eftaie  without  any  adl  by 
the  lord,  but  are  only  forfeitures  at  the  eledion  of  the  lord  in  whole 
time  they  happen,  and  anlefs  he  enters  tfae  copyholder's  ellate  con- 
tinues ;  and  they  tliought,  that  the  right  of  eledion  was  not  in  its 
nature  either  divifible  or  defcendible,  and  therefore  that  ii  the  cafe 
of  coparceners  all  mull  join  in  the  eledion,  and  if  one  of  them  die* 
it  is  too  late  to  make  it.  But  Powel  juClice  differed.  He  alTented 
to  the  dillinclion  between  forfi^itures  operating  by  immediate  extin- 
guilhment  of  the  copyhold  and  forfeitures  at  the  lord's  eleftion,  and 
agreed  that  walie  ftrmijjyvt  was  of  the  latter  kind ;  but  then  he' 
(houghs  that  the  leafe  for  years  without  licence  was  as  much  an 
extinguiihment  of  the  copyhold  as  an  alienation  for  a  greater  eftate; 
and  he  feemed  to  be  of  the  fame  opinion  as  to  waile  'voluntiuy. 
Note,  jhat  Powel  took  another  diflinftion  between  wafte  vsluataiy 
and  waHe  ptrmijji've,  and  faid,  that  if  wafle  permi^ve  is  repaire4 
befcre  the  lord's  entry,  the  forfeiture  is  purged,  and  advantage  can- 
not be  taken  of  it.  Note  aIfo>  that  in  the  fame  cafe  Trcby  (h.  j. 
doubted,  whether  lord  Coke's  doArine,  that  if  there  be  two  co- 
parceners of  a  reveifion,  and  wafte  is  committed,  and  one  oi  then 
dies  leaving  adaughter,  the  aunt  and  niece  fball  job  in  walte,  is  law. 

(G4)  s« 
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See  ante  53.  b.  and  1.  Lntw.  803*    This  obfervation  of  Treby 
ought  to  have  been  mentioned  before. 

FNote  413O        (^)  ^^^  ^^  coart  of  chancery  will  fometimes  relieve  i^gainft  a 

fbrfeitare  for  wade*  and  compel  the  lord  to  re-adroit>  on  receiving 
fatisfadioir  for  the  injury  he  has  fufbuned.  Such  relief  is  particu* 
kirly  givf  n»  where  the  wafte  is  conmiitted  through  ignorance,  of 
where  the  waHe  is  merely  permffi^vt^  and  there  has  not  been  an  ob« 
'  ilinate  perfeverance  in  negleding  to  repair  afler  notice.  1 .  Cha. 
Caf.  95.  and  Prec.  in  Chanc.  568.  Another  inftance,  in  which  re- 
lief againil  forfeiture  for  wafte  is  faid  to  be  proper,  is  where  tho 
leftee  of  a  copyholder  commits  wafte  without  his  diredion  or  privity^ 
Toth.  Cha.  2^7.  But  in  this  latter  cafe  it  may  be  doubted,  wh^ 
ther  the  wafte  X3  a  forfeiture.    See  Mo.  i^g. 
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Chap.  I.  Homage.  Sedt.  85. 

[64*  &•!       (1)  TT  is  fcarce  poffible  to  have  a  jaft  and  proper  idea  of  oar  [Note  !•] 
^  X  ^w  of  tenures,  the  greater  part  of  which  is  founded  on  ^  ^ 

principles  ftriftly  feudal,  without  the  aid  of  fome  previous  infbnna^ 
tion  concerning  the  origin  of  feuds  in  general,  and  the  time  and 
manner  of  their  introduoion  into  this  country.  This  interefting 
fnbjed  feems  to  have  endrely  efcaped  die  attention  of  lord  Coke ; 
for  though  he  writes  fo  learnedly  and  minutely  in  explaining  the 
nature  of  each  tenure,  and  its  fruits  and  incidents,  yet  there  is  not 
any  thing  like  an  hiilorical  illuftracion  with  the  leaft  reference  to 
the  general  dod^rine  of  feuds,  or  to  the  means  by  which  they  were 
cdaoliihed  in  England ;  a  filence  the  more  unaccountable,  becapfp 
the  fubjedt exercifed  the  pens  of  feveralcotemporary  writers;  and 
the  great  antiquary  of  our  Engliih  laws,  iir  Henry  Spelman,  had 
aftually  publiihed  the  Ar&  pare  of  his  Gloflary,  in  which  he  dif- 
conrfes  largely  on  feuds,  near  two  years  before  the  firft  edition  of 
the  Commentary  on  Littleton.  To  iupply  the  deficiency  here  im- 
puted to  lord  Coke,  as  far  as  the  compafs  of  an  annotation  will 
allow,  it  ihall  be  attempted  to  ftate  ihortly  fome  of  the  principal 
opinions  which  occur  on  the  fubje^,  and  to  refer  to  fome  of  the 
books  in  which  they  are  refpedhvely  advanced  or  controverted. 

As  to  the  firil  inftitution^of  feuds,  fome  writers  deduce  them 
from  the  earlieft  ages  of  the  world,  and  fuppofe,  that  the  idea  of 
givine  land  on  the  terms  of  doing  military  i'ervice  for  it,  vrhich  it 
muft  oe  confefTed  was  the«*grand  principle  of  the  feudal  fyflem, 
muft  have  been  common  to  the  moil  ancient  nations,  when  they 
emigrated  to  fprm  new  fettlements,  and  was  the  natural  refultof 
fuch  a  fituation.  See  Niell.  Difputat.  Feud,  cited  in  Voet  ad 
Pandeft.  lib.  38.    PigreC.d^  Feud.  i.  Gen.  47,    Bi\t  this  opinion 
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has  been  gcTterallv  difapproved  of  as  fanciful,  and  fauiuled  on  2  f^^     SLm^ 
narrov^-  and  incompKhenfive  notion  of  feud^  ^d  depeiidmg  on  re-  *■     ' 
lemblawccj  100  faiM-Mid  remote  u>  warrant  a  jultcomparilOBa  Ittet. 
ie  FeuJ.  Imper.  c.  1.  f.  a.     Spelman.  Fofthiim.  a. 

Others  think,  that  they  dlTcovtr  tkc  otigin  of  feuds  in  the  tnflitii* 

tion  of  fatren  and  c/imt  by  Romulus  on  the  iirft  founding  of  tho 

.      RoQi^  ftatc.     Znfiuf  Epit.  Fei^.  .%c  ci^d  ti^  I^ter.  i^  Feui^.  Im- 

per.  c,  I.  f.  J,  Haf  ^hc  llighcell  examia^iion  ^^s  tb^coiui^ioa  . 
,  to  have  been  widely  different  from  that  between  ierd  and  I'o^a/i 
the  latter  merely  a^ifing  fron^  la^,  ^d,  according  to  the  ftnft  and 
pare  notion  of  fiuds,  being  ever  accompanied  with  fervices  of  a 
military  ki^  an4  *Ho  V'th,  a  jarifdf^im ;  wlv^h  (^rcuwftances  are 
quite  foreign  to  the  former,  and  fe*m  o£ tKwnl'elves  w  cfTcntially 
lo  diHinguifh  the  tivo,  ns  to  render  the  bbour  of  feekicg  for  other 
differences  wholly  unnecelliry.  Sea  Itodin.  de  Repub.  lib.  l-  C.  7. 
Crag.  Jus  Feud.  lib.  1.  Diegef.  ;.  et  Duck,  de  Uf.  Jur.  Civ.  c.  6. 
■  Othen  again  £ave  fitfgelW-  cliat  the  grants  of  forfcje^  lan^i 
la  the  veteran  foldieu  of  Sylla,  Julius  C«(ar,  ani}  the  'Kivniviii 
in  the  latter  times  of  the  Romsn  rcpubiick,  gave  rife  to  feuds.  But 
it  has  been  fenfibly  obfcrred  hy  a  very  ingenious  writer,  that  fueh 
lands  were  given,  not  on  the  conditinn  of/uiurr  but  at  rewards  for 
f^  military  fervices,  gnd  Mier  the  dopai,ian  of  t)^  y^re  ff  the 
nature  of  ot-her  Roman  elSatcs.  Sullivan's  Leaures  i;i.  i>ee  alfo 
Clark.  Connefi.  of  Roman  %vi<ia  %vA,  P.RC'-^'^  Coins  440. 

Some  Cftmpare  the  edmii  et  glth*  a^jcripiiiii,  of  which  therf  ^s 
fvch  fr«4)u«nt  mention  both  in  the  Tbeodofian  coile,  and  in  fhat  sf 
JuHinian,  with  feudatovifs,  Uyt  ao'liuu  eati  be  more  (Irongly 
marked  than  the  diliinflion  between  the  two,  for  the  former  were 
•idilriAad  to  the  bil,  w^re  employed  in  ouluwHnA  tc>  and  if  pv- 
ferning  othei  rjirei  feiviccs  for  tke  ^wnsr,  ^  ia won  appr<>acfif d 
qnjcr  to  ji«uv  tbu  to  /ui-m»»  JtUint  and  fiui4ai  laiaiHi-  Sfif 
liter.  Faud.  iin|iei.  cap.  1-  feA.  ]-  (. 

One  civilian  of  the  isi  ckanAcr  btm  to  deducs  ieb  bam 
the  pracnrMtaia  fr^tHtriim,  tfae  n»p^lS»iU(Kii,  and  OtbcrJ  fif  a 
filpiUr  defcripUw,  <vha  are  a'cU  l^nown  tq  (he  Uontaa  Uw.  CHJac. 
dbfarv.  iib.  0.  c- 14.  Md  Be  Feud,  lib- 1-  priacip.  But  it  Qtautd 
Ic  leefflk&d,  rMv-  ihe  f^atvater^i  p-t^trta  vucie  prpperl):  Qa\Y 
vatn  qi  the  Und,  and  that  the  eai- 
upicM  of  lajtd  Hadcr  coatra>£h  qf 
r  difErr  k^a  che  gt;e4t  uitbw  of  [his 
t  rcfpeA  saiUy  d^e  U)  b  higib  %fi  sux- 
f»»  at  tie  /«»»'  de  ant  pppcu  w 
isfc  of  tfae  Uua  ai  the  uuoolt  Qoly 
of  fiet*  of  tli£  frfdiai  aod  im^rtptr 
,  tai  ucher  dei'iiUJaiis  IrAO)  tl;£  ori- 
^eafcqucntlf  itisnw  in  tfacle^l^pEO- 
c&,  which  vfct  tb*  fiice  of  wt^r^^ 
tlic  great  fySeio  ot  unuj-us,  lhaut& 
i{|..r-Thc  fane  fiUetvaiioB  may  be 
Ml  which  fnmc  vi^fts  cite  from  the 
ll|K«  of  &c6.  tuit  wlucb  weqc  »  I 
>w  etijfisntf-jii.  or  land  let  to  hits. 
V  I.  fefl.  3-  ;.  UeaDBCc.  Syjitagm. 
13.  »itd.tliew<ad>U^«irdn«  in  the 

tbs  ciwpH^giu  and  fbUowezs  of  Ae 
princes 
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pfinces  and  chieftains  an^engft  the  ancient  Gauls,  and  ats  by  foine 
writers  considered  as  feudal  vafTals,  their  attadunenc  was  inde* 
pendant  of  land;  and  t\M  of  itfdf  is  fufficsent  to  (hew,  that  thtt 
conedlion  was  not  the  fame  as  that  which  is  the  reiiilt  of  Omire. 
However,  it  may  be  proper  to  obferve,  that  a  like  fort  of  union 
between  tho  pnncet  of  the  amtm^  Germans  aad  their  ccmkts  is 
agreed  hf  thofe  who  refer  the  origin  of  fiefs  to  a  much  kiter 
I  period,  to  have  been  one  of  the  many  caufes  which  accelerated  th» 

pro^fe^  ftf  Heft,    Itter.  de  Feod.  Imper.  cap.  i.  fed.  4,  5. 

Another  opinion  as  to  the  beginning  of  fiefs  is,  that  the  oia  of 
them  may  be  dated  from  the  time  of  the  emperor  Alexander  Se- 
yerus,  who  aboot  the  middle  of  the  third  century  granted  out  largtt 
eliftri^  taken  from  the  enemy  on  the  frontiers  of  the  Roman  em- 
pire to  the  ducis  Umiianei  and  others  of  his  officers  and  Ibldiers, 
under  the  conditions  of  military  fervice,  and  on  thoie  terms  de- 
clared the  land  tranimifiible  to  heirs.  9eld.  Tit.  of  lion,  zd  ed. 
€•  1.  f.  93.  p.  532.  Duck,  de  Uf.  Jar.  Civ«  lib.  i.  c.  6.  Itter.  de 
^  Fend.  Imper.  c.  i.  f.  3.  and  Clarke's  Conned,  Rom.  Sax.  and  BngL 

f  Ccuns,  440.    Thefe  grants  and  fome  few  others  of  a  like  kind# 

which  are  attributed  to  fuccecding  Roman  emperors,  give  the  fern- 
blasice  of  probability  to  the  conjedure  of  thofe,  who  confider  thtt 
feudal  eftabHfhments  fo  common  in  the  fabfequent  times,  as  mere 
imitations  of  thefe  examples  and  extenfions  of  the  fame  policy ; 
»nd  it  muft  be  owned^  that  they  at  lead  feem  to  juflify  Mr.  Seldlen 
in  obfbrving,  thatyisy/  ufe  of  fie&  may  very  properly  be  referred  to 
the  time  of  Alexander  Severus. 

But  that  opinion,  whidi  foems  to  have  the  mo&  probability  and 
is  adopted  by^  the  generality  of  the  beit  writers,  particularly  thofe 
of  the  prefent  times,  attributes  the  origin  of  the  feudal  eilablifli- 
Bients  principally  to  the  northern  nations,  which  in  the  fourth  and 
fifth  centuries  over-ran  the  weftem  part  of  the  Roman  empire,  and 
at  length  out  of  its  rains  formed  the  principal  of  the  various  ilates 
and  governments,  into  which  we  now  fee  Europe  divided.  Many 
reafons  might  be  adduced  in  favour  of  this  opinion,  and  to  evince 
that  purftting  the  hiilory  of  thefe  nations  from  their  firfl  fuccefsful 
irruptions  into  the  Roman  empire  is  the  only  true  way  of  exploring 
(he  fource  of  the  feudal  infiitiitions ;  but  this  is  not  the  place  for  a 
mmute  difcufiion  of  a  fiib^eft  fo  extenfive  and  difficult. 

6^  [See  this  note  eontinued  at  tke  sommmcement  ofMr*  ButkrU 
notiSf  hegiming  191.  a.] 

[  64t  b.  1  ( I )  Nota,  in  ancient  times  ly  hommes  or  men,  homagers,  wAtm  tve  [  Note  a.] 
Menu  call  freeholders,  nj^re  intended i  as  in  grants  thai  he  and  his  men 
Jhould  he  free  from  toll.  14.  if.  6,  I».  la.  Jffi  35*  33.  ^.  3.  88, 
II.  E.  3.  Barr.  t6u  Hal.  MSS.—  In  the  famous  controverfy. 
whiph  began  between  Dr.  Brady  and  others  ibme  few  years  before 
the  Revolution  about  the  origin  of  the  Houfe  of  Commons,  one 
point  in  di^te  was  t)ie  fenfe  of  the  words  homines  and  Uher^  to- 
nentes  as  ufed  in  writs  of  fiim)npns  to  parliament  before  the  reigA 
^f  Henry  the  third  and  in  other  ancient  ^cords;  the  dodoren4ea- 
voitring  to  confine  the  word  to  the  king's  tenants  in  eafite,  and  his 
competitors  on  the  other  hand  b^iig  as  ftfenuous  to  comprehend  with- 
in the  defcription  of  homines  any  firee  fabjeds  of  the  king,  and  within 
|hat  of  hheri  tenentes  all  freeholders  in  general,  whether  they  held 
immediately  of  the  king  or  not.  See  voc.  Liheri  homines  in  the  GloC 
^Ht  ^  end  of  firsMl.  Iam>d«  to  9i»gUfii  Wu  Tyrr.  Biblieth,  politic. 

300. 
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|00.  308.  322.  326.  392.  369.  537.  and  lord  Lyttelt.  Hen.  2. 
8vo  ed«  vol.  3.  p.  337.  However,  Mr.  Tyrrcl  allows  the  word 
kcmims  to  be  equivocal,  and  to  vary  in  the  fenfe  according  to  the 
occafion  on  which  it  is  ofed, 

[Note  3.]  (i)  According  to  this  jpofition,  of  which  the  tmth  is  undeniable,    f  ^5*  ^*J 

all  the  lands  in  England,  except  thofe  in  the  king's  hands,  are 
feudal.  This  nniveriality  of  tenures,  if  not  quite  peculiar  to  £ng« 
land,  certainly  doth. not  prevail  in  feveral  countries  on  the  continent 
of  Europe,  where  the  feudal  fyftem  has  been  eftabliflied,  and  it 
ieems,  that  there  are  fome  few  portions  of  allodial  land  in  the 
northern  part  of  our  own  idand.  In  France  they  ftiU  have  their 
franc 'oleut  which  is  the  name  by  which  allodial  land  is  diltinguiflied, 
as  well  as  lYttir  fiefs ;  and  in  fome  provinces,  fuch  as  Provence  Lan- 
guedoc  and  others,  which  not  having  any  coutunu  or  fyftem  of  cuf- 
tonoary  law,  adopt  the  txnritten  or  Romam  law,  tne  country  is  fo  far 
from  being  wholly  feudal,  that  all  inheritances  are  prefumed  to  be 
quite  free  from  feudal  dcpendance  till  the  coutrary  is  proved,  and 
therefore  are  QzWcAfranc-aleu/ans  tUrefXlut  i:,  free  without  the 
pofleflTors  being  obliged  to  prove  them  fo.  Inflit.  Droit  Franc,  par 
Argou,  1.  2.  c.  3.  Decif.  Nouv.  par  Denifart,  tit.  FroAc-aleu  and 
Droit '€cr it.  Even  in  Normandy,  from  which  country  our  ancef* 
tors  borrowed  at  lead  fome  parts  of  our  law  of  tenures,  and  where 
the  feudal  policy  with  its  utmoil  rigors  is  fuppofed  to  have  been 
fo  early  and  fo  completely  introduced,  a  remnant  of  alia  'ial  land 
IS  (IIU  to  be  found,  and  their  reformed  coitumier  exprefsly  divides 
their  eftates  v\\o  franc- aUu  and  tenures^  L^ttlet.  par  Hooird,  v.  i. 
p.  196.  andCout.  Reform.  Norman,  par  Berrault,  Art.  loz.  The 
German  and  Dutch  lawyers  make  the  like  di(lin6lion  with  refpe£l 
to  lands  in  their  countries ;  and  they  muft  almod  neceflarily  have  a 
confiderable  proportion  of  allodial  land,  as  the  rule  of  their  courts 
of  judice  is  to  prefume  in  favour  of  it,  whenever  the  quality  of  the 
land  apiears  doubtfuL  Heinecc.  Elem.  Jur.  Germ.  lib.  2.  tit.  1. 
f.  35.  Dar.  Inft.  Jur.  Priv.  German,  fedt.  705,  706.  and  Voet  ad 
Pandedt  lib.  38.  Digref.  de  Feud.  fe£t.  4.  As  to  Scotland,  lord 
Stair  expreffes  himfelf  rather  ambiguouily  on  the  iubjc^ ;  for  he 
fays  that  there  remains  little  of  allodial  land  in  Scotland,  but  in  a 
few  lines  after  obfcrves,  that  the  glebes  of  the  clergy,  which  feem 
to  come  neareft.to.  aUodials,  are  more  properly  mortified,  or,  as  we 
fliould  call  them,  mortmain  fees,  Sta.  Inll.  b.  a.  t.  3.  f.  4.  However, 
other  refpedlable  authors  rank  the  manfes  and  elebcs  of  the  Scotch 
clergy  amongft  things  allodial;  and  write  as  if  they  thought,  that 
the  Taw  of  iiefs  had  not  yet  pervaded  the  Orkneys.     Erik,  Princ 

^  Law  Scot.  126.     EiT.  Brit.  Antiq.  19.  . 

(Note  4.]  {3)  Vid.  as  to  the  homage  by  the  king  of  England  to  the  king  of 

France  for  the  dutchy  of  jdquitain,  l^c.  It  nvas  doubted,  ^whether  the 
homage  ought  to  be  liege  ;  out  at  length  it  <ivas  refol<ued,  that  it  fljould 
be  liege;  and  for  that  purpofis  nvrits  patent  ^were  made  by  the  king  of 
England,  fettling  it  in  this  nvay,  viz.  that  the  king  of  England  duke  of 
Guyen  Jhotdd  hold  his  hands  betiveen'  the  hands  of  the  king  of  France f 
and  he  nuho  Jhould fpeak  for  the  king  of  France  Jhould  addrejs  his  fwords 
to  the  king  of  England  duke  of  Guyen,  and  Jhould  fay  thus.  Do  yon  re- 
main a  liege  man  of  the  king  of  France,  my  lord  who  is  here,  as 
doke  of  Guyen  and  peer  of  France,  and  promife  to  bear  him  faith 
»xA  loyaUy  rfay.y.cs  J  iiw</  that  th$faid.  king  duke,  and  hisfuccejon 
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dukes  9f  Guytn  Jhaidd  fay  yes  ;  and  that  then  the  king  of  France  Jhould 
recei'Ui  the  faid  king  of  England  and  Juke  to  the  faid  homage  and  faith 
and  <witb  a  kifsfa<ving  his  right  and  the  other* s,     i.  Pars  Pat.  5.  £• 
3.'in.  19.— /"w  the  homage  done  to  the  pope  hy  king  John,  fee  M,  Paris 
237.     Hal.  MSS.— For  a  full  account  of  the  circumltances  which 
attended  Edward's  homage  for  Guienne,  &c.  fee  i.  Tind.  Rap.  fol. 
cd.  412.    See  alfo  Froilf.  1. 1.  c.  25.  and  4.  Rym.  Feed.  383.  to  390- 
there  cited,  and  Du  Frefn.  Glof.  voc.  Homagium.     Mr.  Tindal  in  a 
note  on  Ratnn  obferves,  that  liege  or  full  homage  is  done  with  head 
bare  and  /Word  ungirt,  as  if  that  was  the  thing  which  chiefly  dif- 
tingnifhed  homage  ligeum  from  homage  non  ligeum.     fi  ut  in  truth. 
thsLt/ormality  was  incident  to  hoth,  and  the  difference  between  the 
two  was  of  a  more  ej/ential  kind,  and  Philip  de  Valois  of  France 
and  our  Eward  the  Third  knew  this,  or  probably  there  would  not 
hare  been  fo  much  difficulty  in  adjuftin?  the  ceremony  between 
them.     Homage  ligeum  was  without  any  laving  or  exception  of  the 
faith  due  to  king  or  other  lords ;  but  homage  non  ligeum  had  fach 
an  exception.     The  former  properly  came  from  the  fuhje6l  to  the 
Jimereigni  the  latter  from  one  fubjeft  to  another.    The  former  ge- 
nerally and  in  ftridnefs  included  allegiance  as  a  fubjefl,  and  couid 
not  be  renounced ;  though  fometimes,  when  done  by  one  who  was 
himfelf  4  fbverelgn  prince  as.  a  mark  of  feudal  dependance  in  re-> 
fped  not  of  his  loholi  dominions,  but  only  of  a  part  of  them,  it 
was  not  underilood  with  fo  much  latitude  ;  but  the  latter  never 
imported  any  thing  more  than  a  connection  in  the  way  of  tenure, 
which  the  homager  might  at  any  time  free  himfelf  from  by  re- 
nouncing the  laud  he  was  in  veiled,  with.  \  See  Du  Frcfn.  GlofT, 
▼oc.  Hominium  et  Ligeus,  and  Spelman.  Glofl'  voc.  Homagium  et 
Ligantia. 

[6c,  b.l        (4)  Iifrnt  calls  effoin  of  being  in  the  king* s  fervice  for  another.   [Note  5.] 

2I,£.  3.  33.     keJhaU  do  fealty.     24.  £.  3.  63,  64.    Hal.  MSS 

In  cafting  an  effoin  de  fervitio  regis,  the  eiToinor,  that  is,  he  who 
cafts  the  eilbin  for  the  abfent  perfon,  muft  fwear  tq  the  truth  of  the 
«flbin;  which  explains  the  objedl  of  the  cafe  cited  by  lord  Hale, 
See  2.  In  ft;  314.  See  further  as  to  the  fwearing  of  an  infant^ 
poft.  15S.  a. 

(1)  Arguments  from  inconvenience  certainly  deferve  the  greateft  [Note  6.  ] 
attention,  and  where  the  weight  of  other  reafoning  is  nearly  on  an 
equipoife  ought  to  turn  the  fcale.  But  if  the  rule  of  law  is  clear 
and  explicit,  it  is  in  vain  to  infift  upon  inconveniences ;  nor  can  it  " 
be  true  that  nothing  which  is  inconvenient  is  lawful,  far  that  fup- 
pofes  in  thofe  who  make  laws  a  perfediion  which  the  moil  exalted 
human  wifdom  is  incapable  of  attaining,  and  would  be  an  invincible 
argument  againft  ever  changing  the  law. 

(j)  Lord  Coke's  tranflation  of  the  word  gents  is  erroneous ;  for  [Note  7.  ] 
as  mr.  Madox  jufliy  remarks,  though  the  Roman  word  gens  fignifies 
fometimes  a  nation,  and  ibmetimes  a  family,  and  gents  is  Romanick 
or  haftard  Roman,  and  derived  from  gens,  yet  like  many  other  Rq' 
manick  words  it  acquired  a  new  import,  and  according  to  that  de- 
notes men  or  per/bns.  See  Mad.  Bar.  Angl.  167.  and  Hifl.  Exche<^, 
in  Pref.  ?•  13- 

(t)  This  exprefs  faring  of  the  faith  due  to  the  king  was  formerly  [Note  8.  J 
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ef  con(eqaeiice» being calcuUtedto prevent  that  entire  dependance 
.of  the  tenant  on  his  immediate  lord»  the  idea  of  which  in  times 
when  the  feudal  inftitutions  were  in  their  full  vigour,  operated  very 
Pronely*  and  tended  to  de^refs  the  authority  of  the  (bvereign.  See 
a  femible  note  on  this  fubjed  in  Litt.  par  Uo«ard>  v.  i.  p.  1 14.  and 
tzi.  In  another  place  lord  Coke  cites  an  infbnce  of  an  infurma^ 
tion  on  die  part  of  the  crown  again  ft  a  biihoip,  for  receiving  ho- 
mage from  his  tenants  without  any  (aving  of  the  faith  due  Co  ti^ 
king ;  but  it  doth  not  appear  by  tlie  extraS  which  lord  Coke  givea 
of  the  record,  how  this  contempt  of  the  royal  authority  was  po^ 
nilhed.    See  ante  65.  a. 

[Note  9.]  (2)  Vid.  F.  N.  B.  257.    Hujband alone  ioth fedly  tvsfin  the  hav-^ 

ing  •fijfue,  Nota,  before  i/fue  the  amo-wry  fw  homage fiall  he  en  the 
hu/hand  and  nvi/e^  and  not  only  on  the  nutfe,  29.^.  3*  15*  But 
after  ij/ke  the  a^veivry  for  htmage  Jhall  be  on  the  hufiand»  But  till 
the  lord  have  notice  of  the  having  ijjtie^  he  may  avotu  ufpn  both. 
7.  £,  4.  27.  The  hujband  only  jhall  do  the  homage^  quia  fi  domimis 
adiret  prxliomy  vir  confecuturus  eiTct  eum^  xioa  mulier.  13.  £.  i. 
Avowry  234.    Hal.  MSS. 

[Note  10.]         (1)  Lord  Coke  in  another  place,  where  he  explains  for  what  [  67«  a#j 
purpofes  a  parfon  hath  a  fee  and  for  what  an  eflate  for  life  ^nly, 
fays,  that  he  may  receive  homage,  and  cites  Bro.  Abr.  temps  £.  i. 
Encumbent  19.    But  the  book  referred  to  agrees  with  the  dodriac 
here. 


[Note  II*]  (2)  This  Teems  to  be  the  fame  as  is  now  called  17.  £.  a.  ft.  s* 
and  is  printed  in  our  ilatute  books  by  the  title  of  Modus  faciendi 
homagium  ad fidelitatem.  But  mr.  Madox  with  reafon  obferves,  that 
it  is  not  a  ltatut<e,  but  only  a  precedent  of  the  form  of  doing  ho- 
mage. Mad.  Bar.  Angl.  272.  A  like  remark  is  made  by  mr« 
iBarrijogton.     See  Obkrvat.  on  Ant.  Stat*  ad  ed.  p.  159* 

[Note  12.]  (j)  See  poll.  100.  b. — ^The  ftatutc  of  12.  Cha.  2.  c.  24.  which  [  67*  b.  J 

was  made  to  ix^t  the  fubjed  from  tlie  burthen  of  knights  fe^vice^ 
and  the  oppreflive  confequences  of  tenures  in  capites  amongil  other 
proviiions  wholly  difchargcs  all  tenures  from  the  incident  of  ho« 
mage ;  not  becauie  homage  icfelf  was  any  grievance^  but  becauie> 
though  not  wholly ^  yet  it  was  more  properly  an  incident  to  knight's 
fervice,  which  the  lUtute  aboliflies.  But  whilft  homage  continued, 
it  was  far  from  being  a  mere  ceremony,  for  the  performance  of  it, 
where  it  was  due,  materially  concerned  both  lord  and  tenant  in 
point,  of  intereft  and  advantage*  To  the  lord  it  was  of  confequsnce^ 
i>ecaufe  till  he  had  received  homage  from  the  heir  iie  was  not  in- 
titled  to  the  wardship  of  him  and  of  his  land  ;  unlefs  the, lord  had 
the  feigniory  for  life  or  years  only,  in  v^hich  cafe  he  could  not 
take  homage,  and  therefore  was  allowed  wardfliip  without.  i>0- 
fniuus  (as  Magna  Charta  e^prefTes  it)  non  haheat  cnftodiam  ejtu  nee 
terra  fu^^  antequam  homagium  ceperit  \  which  words  it  is  iaid  im-* 
port,  not  that  the  lord  could  not  have  (he  wardfhip  of  the  heir  un-» 
lefs  he  had  actually  received  homage  from  the  anceibor,  but  only 
that  he  could  not  have  it  till  it  was  received  from  the  heir.  Ses 
9.  H.  3.  cap.  X*  and  2.  Infl.  10.  To  the  tenant  the  homage  W3t 
icarce  of  lefs  importance ;  for  anciently  every  kind  of  homage 
Wii^a  reccivedf  but  not  before^  bound  the  lord  to  acquittal  or  war« 
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itffity,  ttft.t'i*/b<Mth*tolGeet)  the  tensant  heefrtha  ^krck  entry  w 
other  moleftation  for  fervices  due  to  the  lords  parenfiouivt,  and  to 
defend  his  title  to  the  Ismd  againfl  all  others ;  though  in  fubfeqaenc 
tibi^  iMs  tmj^liefttioii  of  a«^thtal  and  wdmney  iye«imic  *p!dcu{kV  to 
\dahK^  t^kitfti^L  ^ee  |K>ft.  fo].  loo.  a.  loi.-a.  ft.inft.  ri.  Suck 
ht^kig  the>effe6t  >of  ISoMiftge,  k  was  ticceffary  to  provide  the  mean* 
e^  iHii(SpA\{f^  the  tenant  to  do  and  the  lord  to  recei<u€  it ;  aild  ac- 
€OPdittgty  tftfr  kxir  frate  ^  remedy  by  iliftrefs  for  the  former  pur- 
]y6fe>  a\id  the  ^Ht«^  aifie^ih  hohiMgio  for  the  /ff//rr.  i^Oll.  105.  a« 
a.  Tnft.  %i.  iibweVcr,  Vrhen  it  was  fctried,that  mpJied  acquittal 
Imd  waf ritvty  Were  ^ly  incident  to  homage  a^HceJhtl,  the  writ  V^p 
eapkn'Jo  ^h6haigio  fi*}l  i^to  difufe ;  for  it  did  not  -lie  in  the  cafe  of 
othefr  hdAftflige,  tite  reafon  tyf  the  law,  which  ^ve  it  to  the  tenant 
tkat  he  might  fvttide  ^miielf  to  acquittal  and  warranty,  having 
teli(ed  «4th  t^ifftBt  to  iheit,  and  homage  'Aumefirel  beitig  rery  rarev 
if  not  entirely  worn  oat,  in  the  time  of  lord  Oske.  See  2.  Inffl.  1 1. 
—See  further  on  the  eiFedl  of  homage  in  Littlei.  parHouard,  v.  i. 
p.  519.  Mad.  "ftaran.  Angl.  269.  ^md  SuHiv.  Le£t  128.  partica- 
*\  larly  the  hcter  foobk.     See  alfo  as  to  homa^  in  general,  Spein. 

GIdC  voc.  Hmhthht^  and  Du  Frefo.  GlofT.  voc.  Hsnaaium  «t  A^ 
^fiiiaiicum,  aixd  poft.  69.  b. 

(2)  Trtiant  atwitrfliohld  beaddcdtothc*exce|ft«».  See  pot  [Note  i  j.] 
9$.  A](b  aocoMit^  to  5.  fl.  5.  12.  and  10.  H.^.  15.  censiit  for 
year»is%Ot  corfipellable  to  do  fealty*;  bat  l^^iv^exoo^  Sefl.  132.  is 
eyprefsly  with  lord  Coke.  See  too  the  other  ^Itvchorities  cited  in 
the  ntai^n,  irnd  '^n  obfervatibn  'on  the  lo.  H.  €,  15.  in  Kitch. 
«}n  Ooans,  ed.  IJ92.  ibl.  152.  a. 

[Oo,  a.J  (i)  In  {omt  countries  on  the  continent  of  Europe  homage  and  [Note  14.] 
feitlty  are  btended  together  fo  as  to'foi^*^  enga|^meat,  being 
io  iaf ire  thzi  6ne  aanoot  be  without  the  other;  and  therefore  f6>- 
reij^n  jurifts  frequently  confider  them  us  'fynonymois.  But  lord 
Cbke,  iiotwithfhindiiig  his  faying  that  fealty  is  a /iir/  of  hotmra^Q* 
kpparently  doth  not  me^n  to  contbttrtd  them ; -for  in  oiir  la(w>  whilfl 
ihofif  coifcinued,  they  were  in  fbme  Te^>e<6t  ■UStm^i';  ^and  though 
fealty  was  an  incident  to  homage  and  ought  always  to  ha;ve  ac- 
tompatiied  it,  yet  fealty,  a^  lord  Coke  htmfelf  tells  'Us,  might  be 
kfy  irfelf,  beiitg  iimietimes  done  where  homage  ivas  -not  due  and 
'Would  have  been  'intproper ;  and  in  the  two  next  Se^ions  Littleton 
-ftrongly  maHis  the  oiffFeretice  between  the  two.  In  fhoft,  by  our 
law  homage  was  'inieparable  from  fealty,  but  fealty  was  not  fo 
frop  homa|;e.  See  ante  67.  b«  pofL  1^0;  b.  15 1 .  a.  aild  Wright's 
Ten.  55*  note  (o)  and  Du  Frefn.  GlolT.  voc.  Homirnvm  et  Ft" 
delitas, 

(a)  This  is  not  ffnf^ly  accurate;  for 'the  words  5^  ^Ip  me  <3od  {Note  15,  j| 
and  tbefcunts^  which  conftitute  the  oath^  and  are  therefore  of  the 
efTence  df  lealty,  w)ere  not  xomprehended  in  the  form  of  homage, 
nor  "were  the  words  /  ijoill  leevefuily  do  to  you  the  tufioms  and /er*uiees 
^»hicb  l^j^htto  do  to  you  at  the' terms  affigned.  Another  difference 
between 'the  two  in  "point  of  exprefiion  was,  th^t  the  perfon  doing 
'fealty  did  not  fay,  I  hectmeyour  mun^  words  fb  fignificant  of  the 
tiattire  of  the  engagement  by  homage.  Alfo  in  fealty  there  is  not 
any  exception  of  faith  to  the  king  orx)ther  lords,  which  feeming  to 
be  intended  as  4iqua2iicatioa<  of  the  peculiar  words  of  homage,  / 
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hcomi'your  man,  might  perhaps  on  that  account  be  thought  unne-^ 
cefiary  in  fealty. 

[Note  l6.]  (3)  See  ante  65.  a.  and  note  i.  in  66.  b.  andpofL  n.  i.  in 68.  b« 
te-In  note  1 .  of  66,  b.  it  is  obferved,  that  it  doth  not  appear  by 
the  extra£l  from  the  record  of  the  bifhop  of  £  eter's  caie,  wliat 
panilhment  was  infli^ied  on  the  biihop  for  receiving  homage  with- 
out the  exception  of  faith  to  the  king.  But  this  was  a  mi£dce»  for. 
the  extradt  mentions  the  fuit  to  have  been  for  10,000 1,  and  fo 
dr.  Sullivan  flates  it  to  have  been ;  though  in  his  book  no  autho- 
rity is  vouched.  See  Suliiv.  Led.  129.  It  is  obfervable,  that  there 
is  a  want  of  reference  to  authorities  through  the  whole  of  the  fame, 
ingenious  book ;  a  deficiency  very  much  to  be  lamented,  as  it  ren- 
ders that  work,  which  is  particularly  valuable  for  the  copionfnefs  of 
the  author's  hiftorical  dedudUons  in  refped  to  Bcfs,  much  lefs  ufeful 
than  it  would  otherwife  be. 

[Note  t7.]       (5)  \id./sahy  d^m  hy  atternty.     Patricius  de  Graham' miles 
regis  Scotise  facramentum  fidelitatis  fecit  regi  AngUae  in  nomine 
ipfius  regb  Scotix  pro  omnibus  terrb  de  Penreth  Tindal  et  Sourby. 
^  Pari.  £.  1.  137.  Hal.  MSS.— This  amongd  us  is  a  Angular  in  (lance 

»  of  fealty  by  attorney,  and  certainly  by  our  law  was  an  irregularity ; 

for  even  in  Bradon's  time,  homage  could  not  be  done  by  attorney, 
and  much  lefs  could  an  oath  be  taken  in  that  way.  ^ztfuprjBi* 
However,  in  fbme  countries  they  are  not  fo  flrid,  particularly  in 
Prance,  where  both  homage  and  fealty  may  be  done  by  proxy* 
if  the  lord  gives  his  confent,  and  by  the  cuilom  of  feme  of  the 
French  provinces  without.  See  tit.  Fey  et  Homage^  in  Denii'.  Nou- 
vel.  Decif. 

*  « 

[Note  18.]  (1)  The  form  of  the  old  oath  of  allegiance  may  be  feen  in  the  ^68«  b.J 
books  cited  in  the  margin ;  but  it  has  been  changed  by  feveral  fla- 
tutes  made  fince  the  Revolution,  and  thefe  indulge  quakers  with 
figning  a  declaration  of  fidelity  iifilead  of  taking  the  oath.  See 
Burn's  Juflice  tit.  Oeuhst  and  Com.  Dig*  tit.  AUtgicmce*  In  lord 
Hale's  Hiftory  of  tfc  Pleas  of  the  Crown,  there  is  a  very  learned 
difle.  t  ition  on  the  old  oath  of  allegiance,  in  which  his  lordihip  ex- 
plains how  it  differs  from  the  oath  of  fealty  to.  the  king  by  reafon 
of  tenure.  He  alfo  difcourfes  largely  on  the  fubjedl  of  homage,  ;.nd 
points  out  the  feveral  diftinfiions  between  bomagium  fimpux,  bc-^ 
fnagium  ligeum,  and  bomagium  mixtum.  See  I.  Hal.  Hifl.  P.  C.  6 1, 
to  7^.  This  curious  part  of  lord  Hale's  works  did  not  occur,  till 
it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  the  Chapter 
of  Homage. 

[Note  19.  ]        (4)  Mr.  Lambard,  whopubliftied  the  firft  edition  of  the  Anglo- 
Saxon  Laws,  informs   his  reader,  that  thofe  called  Edward  the 

*  ConfefFor's,  were  printed  from  two  manufcripts,  and  that  one  of 

them  was  very  ancient,  but  the  other  not  fo  old ;  audit  appears, 
that  this  ftrange  tale,  about  king  Arthur's  confolidating  the  whole 
ifland  of  Britain  into  one  kingdom,  was  not  in  the  more  ancient 
manufcript.  See  Lamb.  Archaionom«  I24.  a.  A  learned  writer 
on  Britifh  antiquities,  who  appears  to  have  taken  gtwat  pains  to 
point  out  the  real  tranfadions  of  Arthur,  though  a  warm  advocate 
for  great  part  of  his  hiftory,  dOth  not  profefs  to  vouch  for  this  tradi- 
tion Gonceming  him.  See  Whitak.  Manoheit  4(0  ed.  v.  t«  p.  3 1* 

15)  The 


I 
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(^)  The  law  with  rcfpcdl  to  fealty  continues  the  fame  as  when  [Note  20.] 
lord  Coke  wrote;  for  it  is  not  varied  as  I  apprehend  by  the  12. 
Ch.  2.  c.  24.  or  any  other  (latute  made  fi nee  his  time*  But  it  is  no 
longer  the  praftice  to  exad  the  performance  of  feaUy.  In  the  cafe 
of  copyholders,  it  is  become  a  thing  of  coarfe  on  admitting  them  to 
enter  a  refpite  of  fealty ;  but  with  rcfpefl  to  fuch  as  hold  by  other 
tenures,  it  is  never  thought  of.  However,  it  ftiay  not  be  amifs  to  . 
remember,  that  the  title  to  fealty  ftill  remains;  that  it  is  due  from 
all  tenants  except  tenants  by  frankalmoigne  and  fuch  as  hold  at 
will  or  by  fufferance,  and  if  required  muft  be  iterated  on  evtry 
change  of  the  lord,  it  diiFering  in  this  refpcd  from  homage,  which 
except  in  fpecial  cafes  is  only  due  once ;  that  the  receiving  of  it  is 
at  leaft  attended  with  the  advantage  of  prefcrving  the  memory  of 
tenures,  which  though  perhaps  fufficiently  done  in  the  cafe  ofcopyboUs 
by  the  admittances  and  by  the  payment  of  fines  and  quit- rents  and 
continual  render  of  other  fervices,  may  be  very  neceffary  in  cafes 
where  fealty  is  the  only  fcrvicc  due ;  and  laftly,  that  the  law  for 
compelling  the  performance  of  fealty  has  provided  the  remedy  by 
diflrefs,  which  is  an  infeparable  incident  to  all  fervices  due  by  te^ 
nure^  and  in  the  cafe  of  fealty  cannot,  as  it  is  faid,  be  excejji've. 
See  ante  68.  a.  and  poft.  103.  b.  104.  a.  b.  152.  b.  and  Kitch.  ed. 
1592.  {6,  70.  b.  and  131*  b.  2.  Inft^r  107.  and  4.  Co.  8.  b.— See  « 

further  as  to  fealty,  Sulliv.  Left.  68.  where  the  oath  of  fealty  is 
learnedly  commented  upon,  and  the  words  fidelitas  ti  facramentum 
in  the  GIo£  by  Spelman  and  Du  Fr^fne. 

(7)  In  a  former  place,  a  doubt  is  exprefled  as  to  the  book  by  [Note  21.] 
C5ckam  to  which' lord  Coke  fo  frequently  refers.  See  ante  58.  note 
2i  fiut  on  looking  into  the  Dialogue  of  the  Exchequer  I  find  the 
paffage  here  attributed  to  Ockam  •  'verhatim  in  the  chapter  quidjtt 
Jcutagium,  which  lord  Coke  himfelf  cites  a  little  above  in  this  page ; 
from  which  it  feems  very  plain,  that  by  Ockam's  book  lord  Coke 
fiieans  that  Dialogue.  Mr.  Madox,  who  firfl  publiihed  the  Dia* 
logue  of  the  Exchequer,  thinks,  that  it  wa<:  written  or  iiniOied  fooa 
after  the  24th  year  of  Hen.  2.  and  that  Richard  biihop  of  London, 
and  fon  of  Nigell,  who  was  bi(hop  of  Ely  and  treafurer  to  Hen.  i« 
was  the  author;  and  this  opinion  he  fupports  with  his  ufual  learn, 
ing  and  accuracy.  See  Differtat.  Epiil.  ad  fin.  Mad.  Hid.  £xch* 
What  was  lord  Coke's  reafon  for  attributing  this  Dialogue  to 
Ockam,  it  is  not  eafy  to  guefs.— Note,  that  there  feems  to  be 
great  confufion  in  mo&  books,  when  the  Black  Book  the  Red  Book 
and  the  Dialogue  of  the  Exchequer  are  mentioned ;  and  this  proceeds 
from  the  want  of  a  fettled  diflindlion  between  the  three.  Even 
bifliop  Nicholfbn,  to  whofe  labours  all  who  fludy  either  our  hiflory 
or  the  antiquities  of  oor  laws  are  fo  greatly  indebted,  expreffes  him* 
felf  with  inaccuracy  on-  the  fubjeft  of  thefe  three  books.  He  writes, 
as  if  be  took  the  Black  Book  and  the  Dialogue  to  be  the  fame ;  for 
writing  of  the  former  he  fays,  Mr.  Madox ^  <who  has  given  us  a  cor- 
reS  tditiou  of  this  treatife^  is  of  opinion  that  Richard  Nigelli  filius» 
&c«  H»as  the  author*  Nicholf.  Engl.  Hiflor.  Libr.  2d  ed.  p.  215, 
But  this  is  a  roifconception  of  mr.  Madox's  words,  the  fum  of  his 
account  being,  that  th^  Diqlogue  is  both  in  the  Red  and  Black 
Book,  but  is  only  a  part  of  each^  and  that  though  Alexander  de 
Swereford  was  compiler  of  the  Red  Book,  not  he,  but  Richard  fon 
of  Nigel  was  author  of  the  Dialogue*  As  to  the  name  of  the  com- 
piler of  the  Black  Boot»  mr,  Madox  is  wholly  iUent.    Another 
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thing  proper  to  mention.  b>  that  it  feems  uncertain  whether  the 
Black  2iXi6.  ^^i  Book  are  not  in  point  of  contents  the  fame.  Mr. 
Hjaine,  who  firft  publilhcd  a  copy  of  the  Black  Book,  thinks,  that 
they  partly  differ  and  partly  agree  in  their  contents,  but  h;:  doth 
not  write  qxiite  pofitivcly,  or  pretend  to  fay,  that  he  had  feen  the 
tWo  originals  in  the  Exchequer.  Hcarn.  LiUi  Nig,  ed.  1771- 
Praif.  1.7.     As  CO  mr.  Madox,.lie  is  fiient  on  the  fubjt-d. 

[Note  22.]         (2)  T.  21.  E.   I.    Rot.  26.   Ebor.  coram  rcge.     Eight  acres\(H)^^\ 

make  an  9xgang  in  the  fields  of  Don<after.  .  VWzfoL  5-  a.  Vid.  Stld, 
7it»  Hen.  pars  2.  c.  ^./,  4.  In  Cranfitld ^%  acres  make  a yard-landr 
and  4  yard-lands  make  a  hide  ;  fo  that  oxgang  yard -land  and  hide  or 
pldfW 'land  are  altogether  uncertain  according  to  the  diiMrfity  of  places, 
Hal.  MS ^.— 'See  further  infra  and  alio  ante  5.3.  and  note  11. 
there.  In  fol.  j.  lord  Hale  gives  the  following  note  on  the  uncer- 
tainty of  the  word  w^awg-.— Breve  de  una  bovati  niarifei  */  i/A. 
1*3.  £.  5.  Brief e  241.  Hal.  MSS. — See  infra  a  like  caie  as  to. the 
uncertainty  of  'viigata^ 

fNbte  2  J.]  (7)  Nota  quoad  preceptum  de  militibus  faciendb  variatim  fe 

habet  cenfus  communis  miliiaris.     Omnes  laici  qui  tenent  integrunr 
1  feodum  militis  fiant  milites.     1.  pars  Clauf..  9.  H.  3.  ro.  24.  dorf. 

Clauf.  16.  H.  3.  m.  4*  dorfo.  Poftea  fiant  milites  qui  habent  15  L 
per  annum  vel  feodum  militis.  Rotulo  refpedl.  militis  40.  H.  ^ 
tempore  £.  i.  Qui  habent  viginti  librat.  fiant  milites.  Rot  hun- 
dred! 3.  £.  !■.  £t  fic  continuavit  ofque  2.  E.  2.  et  poflea.  Sed 
demum  qui  habent  46.  librat.  terrx  fiant  milites.  Clauf.  6.  £.'  2*. 
m.  27.  Et  fic  continuavit  ufque  17.  regis  Caroli.  Vid.  Rot.  Pari. 
^8.  H.  6.  m  4^3.  28.  H.  6.  n.  12.  and  Vid.  Clauf.  6.  E.  2.  m.  27. 
1^.  E.  2\  m.  .  9.  E.  3k  m.  17.  Hal.  MSS. — Before  and  in  the 
time  of  Charles  the  firft  it  was  apprehended^  that  the  king  might 
lawfully  com]pel  all  men,  who  were  of  full  age  and  feifed  of  Iand& 
to  the,  value  of  40 L  a  year,  either  to  take  upon  them  the  order  of 
knig^hoody  oir  to  pay  fines  for  being  excufed.  An  attempt  to  ex- 
erciie  this  poweV,  whkh  lord  Coke  himfelf  allows  to  have  been  a- 
prerogative  of  the  crown,  was  one  of  the  many  expedients  ufed  byt 
i^at  unfortunate  prince  to  raACc  a  revenue  without  the  aid  of  pap- 
Uament ;  and  it  terminated  accordingly,  for  it  was  the  occafion  of 
a  ftatute,  which  provided  againft  the  future  exercife  of  any  fuch 
power.  See  16;  Cha.  i.  c.'20.  2.  Inft.  593.  Blackfi.  Comment* 
ed.  ^,  V.  !•  p.  404.  and  v.  z.  p,  6u  and  Barringt.  Ant.  Stat» 
ad  ed.  144. 

fNote  24.]  (i)  4.  E.  2.  Avowry  200.  Viginti  virgatae  terrse  fapiunt  unum  [69.  b^J 
feodum  militis.  M.  13.  &  14.  E.  1.  Rot^  17.  Glouc.  Quadraginta 
carucat.  terras  faciunt  tuium  feodum  militiSr  8.  E.  3^  40.  Duode* 
cim  carucatse  et  dox  6ovat»  terras  faciunt  unum  feodum  militis. 
Vid.  apud  Matth.  Paris  in  Vitis  23.  Abbatum  fol.  131,  Abbaa 
San6li  Albani  debet  regi  fex  milites.  Et  ibi  recenfentur  numeri 
^Idarum  ad  quodlibet  feodum  militis.  Alibi  quinque,  alibt  fexr 
alibi  feptem  hid:B  faciunt  feodum  militis.  Hal.  MSS.— -See  further 
:£    '%  as  to  the  contents  of  a  knight's  fee»  poit..  76.^  a»  and  83.  b.  and  u 

^  Inft.  596. 

[Note  25.]         (2)  Vid.  Seld.  Tit.  Hon.  parte  z.  c.  5.  f.  26.  ubi  asithorita*  au* 

thoris  libri  modi  tenendi  pari,  et  ifta  opinio  dc  certa  proportions 

aunui  valoris  feodi  militai'isi.baronia&y  et  comitatu«,  optime  lefutan* 
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tur.  Vid,  infra  83.  b.  Hal.  MSS.— The  modus  tentndi  parliament 
.  turn,  according  to  the  title  as  given  in  lord  Coke*s  preface  to-  his 
ninth  book  of  Reports,  imports  to  be  an  account  of  the  manner  of 
holding  the  Eoglidi  parliaments  in  the  time  of  b.dwatd  tiie  Con« 
fclTor,  and  that  it  was  approved  of  by  the  firft  William,  and  con- 
formed to  in  his  time  and  in  that  of  his  fucceiTors.  To  this  modus 
lord  Coke  frequently  refers  as  to  a  moft  undoubtedly  genuine  piece 
of  antiquity ;  and  in  his  fourth  IniHtute  he  tells  us,  that  Henry  the 
Second  after  having  .conquered  Ireland  fent  a  tranfcript  of  this 
tncdus  into  that  country  as  a  model  for  parliaments  t.iere  j  and 
that  in  the  reign  of  Henry  4.  this  tranfcripci  which  is  .known 
by  the  name  of  the  iHjb  modus^  fell  into  the  hands  of  fir 
Chriilophcr  Frefton,  and  was  then  exemplified  by  mj^nximus  under 
the  great  fcal  of  Ireland.  But  notwifh (landing  aU  mi's,  ihe  reafons 
of  mr.  Selden  and  nir.  Prynne,  of  whom  the  lormer  fuppofes  it  to 
have  been  an  iropoflure  of  the  time  of  £dvv^rd  the  t.iird,  and  the 
latter  makes  it  an  invention  as  late  a<^  the  31.  H.  6.  feem  to  Turniih 
unfurmountable  objeflions  againft  the  authority  ol  the  Englij,^  m.dus% 
and  ib  convinced  of  their  force  was  an  able  advocate  for  trie  exiiU 
cnce  of  the  commons  as  a  conftituent  part  of  parliament  before  tne 
49.  Henry  3.  that  he  candidly  gives  up  its  antiquity,  though  if  it 
could  have  been  defended,  it  would  have  decided  the  controverfy  in 
his  favour,  for  it  cxprcfsly  mentions  citizens  and  burgefles  as  well 
a^  knights  of  the  (hire.  See  4.  Inft.  12.  Seld.  Tit.  Hon.  2d  ed« 
part  2.  c.  5.  f.  26,  Pryn.  on  4.  Inlt.  i.  and  Tyrr.  Biblioth.  Polit4 
270.  406.  However,  dr.  Dopping  biQiop  of  Meath,  \vho  in  169a 
firH  publiQied  the  Irifi>  modus^  feebly  endeavours  to  defend  the  anti- 
quity of  the  fuppofed  tranfcript  in  the  time  of  Hen.  2.  and  two 
Of  l^er  writers  dcfervedly  of  great  credit  feem  inclined  the  fame  way* 
See  Molyn.  Cafe  of  Ireland,  and  Ham  Edit  of  Ware's  Hift.  and 
Antiq.  of  fre.  84.  Mr.  Selden  mentions,  that  in  his  time  there 
were  many  copies  of  the  Englijb  msdus ;  but  I  am  not  aware,  that 
any  one  is  in  print. ^-As  to  lord  Coke's  account  of  the  computa* 
tion  of  reliefs  by  the  yearly  revenue,  which  lord  Hale  obferves  to 
have  been  alio  refuted  by  Selden^  fee. poll.  Sj.  b. 

(3)  Vid.  fajpiflime  temporibua  H.  a.  R.  i.  Johann.  H.  3*  [Note  26.J 
I .  E.  2.  Scutagium  pro  exercitu  regis  in  Ireland,  Wales,  PoiScu,  Bre-* 
tagne,  Ncrmandjt  Gafconyy  l^c,  tfiougb  territories  of  the  king.  Quoad 
ejiUiige  not  a.  Though  infome  cafes  thefubjtQ  <was  chargeable  for  di^ 
.  fence  of  the  realm  ^  yet  clearly  for  foreig(s  tn*uaJion  none  *tuere  charge-^ 
able  but  by  tenure ^  and  therefore  ferric f  of  chiijalry  njuas  called  to-m 
rinfecum  iervitium.  Rot.  pari.  20.  E.  3.  «.  13.  21.  £.  3.  n,  16. 44. 
2,5.  £.  3.  n,  33.  5.  R,  2. «.  67.  iic.  I.  ^.5.  n,  17.  5.  H,  j.  pars 
Zj  ».  9.  The  firfi  thing  rfquijke  to  efcuage  was  the,  proclamoiion  ani 
fummons  offif^ice,  njuhich  prejisfed  the  day  and  place  of  rendejh/ous  of 
the  army,  and  comtg^ded  the  lords,  ^c,  nominacim  avd  others  by 
proclamation  qudd  ad  diem  et  iQCum  veniant  ad  regem  cum  equis  et 
armis  et  toto  fervitio  regi  debito,  t^hich  is  oalled  iummonitio  fervitii 
vel  fummonitio  exercitus.  Clauf.  i.  B.  2.  A.  2.  Clauf.  3*  £.  2.  m.  i. 
Clauf.  7.  £,2.  m.  14.  et  O^piffime  aiibi.  Vide  pro  fcutagiis  captis 
oipcafione  diverfari\m  e);peditionum.  Tempore  H.  2.  fcuugium 
bis  afleiTum  ante  annum  quintum,  tertium  fcutagium  7.  H.  2.  pro 
exercitu  Tholofae  duas  marca$,  quartum  pro  eodem  exercitu  unam 
n^arcam*  qaintum  18.  H.  2.  prp  exercitu  Hiberniae  20  s.  fextum  pro 
exexcita  QaU9.vv^.  29  ^    Tempore  Richardi  primi>  pxixnum  fcuta- 
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gium  pro  excrcitu  W^Jlix  anno  focundo  ad  los.  fecundum  anna 
fexto  ad  20  s.  pro  quolibct  fcodo  pro  redcmptione  regis,  ^crtium  8. 
R,  I.  pro  exercitu  Normanniar  ad  20s.  Tempore  Johannis  anno 
primo  i'cutagium  ancfTam  ad  duas  marcas^  fecundum  anno  tertio 
pro  cvcrcitu  Normanni.^  ad  duas  marcas,  tercium  confimiic  pro 
confimili,  quartum  confimiic  pro  confimili,  quintum  coniimile  pro 
confimili,  fextum  cbntimile  pro  confimili,  feptimum  confimile,  oc- 
tavum  anno  dabdecimo  regis  pro  Hibernia  duas  marcas,  nonum 
anno  decimo  tertio  pro  exercitu  VValiiae  ad  duas  m areas,  decimum 
pro  exercitu  Scotix,  undecimum  anno  decimo  fexto  Johannis  pro 
exercitu  Bretanix  ad  trcs  marcas  fed  non  folutum.  Nota  tempo* 
ribus  Henrici  tertii  fcutagium  Ludowici  duas  marcas  annofecundo, 
I>yham  los.  anno  quintc,  Montegomcry.  duas  marcas  anno  o^lavo> 
Bedford  duas  marcas  anno  odavo,  Kerry  duas  marcas  anno  decimo 
tertio*  Bretanny  40s.  anno  decimo  quarto,  Pidlaviae  405.-  anno  de- 
cimo quinto>  Elam  20  s.  anno  decimo  fexto,  Gafcoigny  40  s.  anno 
vicefimo  fecundo,  Guyen  40s.  anno  vicefiiho  nono,  Walliz  40s.  anno 
quadrageiimo  fecundo.  Hal.  MSS.— For  a  more  particular  ac- 
count of  the  fcutages  aflefTed  in  the  feveral  reigns  mentioned  by  * 
lord  Hale,  fee  Mad.  Hill.  Exch.  chap.  16.  where  the  wholq.  fukje^ 
of  efcuage  is  fully  explained  from  the  records.  See  alfo  poft  72.  a. 
and  b. 

[Note  27.]  (2)  Lord  chief  juftice  Hale  in  amanafcript  treatife  on  the  Jura  [70.  b.l 
Coromty  gives  it  as  his  opinion,  that  the  bifliops  do  not  hold  their  ^ 
pofTelTions  per  baroniam,  and  that  they  dt  in  the  hoofe  of  peers  by 
cttflom  and  ufage,  and  not  as  barons  by  tenure.  Bat  the  propriety 
of  this  do6lrine  has  been  ably  controverted  by  a  writer  of  very  great 
eminence  new  living.  See  Warburt.  Alliance  befween  Church  and 
State,  4th  edit.  149. 

[Note  28.]  (1)  Vide  pro  aiCd  armorum. — 27.  H.  2.  Quicunqae  habet  [71,  a.l 
feodum  unius  militis,  habcat  loricam  caflidem  clipeum  et  Ian-  *'  '  *  . 
ceam.  Quicunquc  liber  laicus  habuerit  in  catallo  vel  redditu  ad 
valentiam  Icxdccim  marcarum,  habeat  loricam  lanceam  clipeum  ct 
caiTidem.  Quicunque  liber  laicus  habuerit  in  catallo  ad  valentiam 
decenfi  marcarum,  habeat  haubergellum  et  capelct  ferri  et  lanceam. 
Omnes  burgenfes,  et  tota  communia  liberorum  hominum,  habeant 
wanbais,  ct  capelet  ferri,  et  lanceam.  Et  fi  quis  hare  arma  habcns 
obierit,  arma  fua  remaneant  hseredi ;  et  fiat  inquifitio  de  his,  qui 
has  habent  facultates,  ct  faciant  cos  Jurare  ad  ilU  arma  habenda 
et  ad  ea  tenenda  in  fervitio  regis.  Hoveden  614,  This  ajjife  con^ 
tinned  till  the  time  rf king  John^  and  then  ivas  a  little  altered.  And 
this  affije  made  in  the  time  of  king  John  ivas  repeated  and  again  com* 
fnandedy  and  men  ivere  compelled  to  be /worn  to  it.  Clauf.  1 4.  H.  3# 
lii.  5.  dorfo.  CommiJJioners  'were  affigned  to  cau/e  men  to  he  /worn 
and  ajji/edto  arms y  as  they  'were /worn  in  the  time  of  king  John,  in 
thisf^rm,  Quiiquis  habet  feodum  militis  integrum,  habeat  loricam ; 
qui  habet  dim  dium  feodi  militis^  habeat  haubergellum ;  qui  habet 
catalia  ad  valentiam  quindecim  marcarum,  habeat  loricam;  qui 
habet  caialla  ad  valentiam  u^'cem  marcarum,  habeat  haubergellum  ; 
qui  habet  cacalla  ad  valentiam  decern  librarum,  habeat  capellum 

^  irrreum  j  crpunftum  et  lanceam ;  qui  habet  ad  valentiam  viginti 

ioliuorum,  habet  arcum  et  fagittas.  Jn  qualibet  villa  fit  unus 
coiirtabulariuj,  in  quolibet  burgo//^r«,  ad  quorum  fummonitionem 
omnes  ad  arma  jurnti  in  warda  iua  conveniant  ad  imbreviandum 

dilHiiae 


Lib.  2.  Of  Efcuage.  Sedt,   96. 

diflin£le  nomma  et  arma  iinguloram,   ita   qu5d  finguli  habeant 
prompta  fua  arma  ad  defenfioncm  regni.  ThisaJJ^fet  as  it Jeems, continued 
till  the  26,  ofHin,  3.  and  then  another  ajfij'e  <was  ordained,    in  ClauC 
36.  Hen.  3.  pars  2.   m.  10.  many  artiUs  are  ordained^  fwhich  dijjer 
little  from  the  fiatuu  of  l^Vinton,     Am-^nfl  others  there  is  this  article* 
Singuli  vicecomites,  cum  duobus  militibus  ad  hoc  afTignatis,  facianc 
Gives,  bargenfes,  liberos  homines,  villanos,  et  alios  a  quindccfai 
ad  fexaginta  annos,  aiTideri  et  jurari  ad  arma  fecundum  quanii- 
tatem  terrarum  et  catallorum,  fcilicer,  ad  quindecim  librata  terr^ 
unam    loricam    unum    capellum    ferreum    gladium    cukellum    ec 
equum ;   ad  decern   librata  terra;,  unum    haubergellum  capellum 
ferreum  gladium  lanceam  et  cukellum ;  ad  quinque  librata  terrae^ 
unum  perpjindtum  capellum  ferreum  gladium  lanceam  et  cuUellnm  ; 
ad  quadraginta  folidos  et   ampHus  ad    quinque  librata,  gladium 
areas  fagittas  et  cukellum ;   qui  mifius   habet  quam  quadraginta 
folidos,  falcem  gifarnias  et  cuttellos  et  alia  minura  arnia ;  ad  ca« 
talla  fexaginta   marcarum,    unam   loricam    capellum    gladium  et 
equum  ;  ad  catalla  quadraginta  marcarum,  unum  capellum  hauber- 
gellum gladium  et  cukellum  ;  ad  catalla  decern  marcarum,  gladium 
cukellum  arcum  et  fagittas ;  ad  catalla  quadraginta  folidorum  ec 
infra  decem  marcas,  falces  gifarmas  et  alia  minuta  arma.     Omnes 
item  alii,  qui  poHunt  habere,  arcu^  et  fagittas  habeant.     In  &n- 
gulis  civitatibus  et  burgis  jurat!  ad  arma  fmt  intendentes  majori» 
vel  ballivis  ubi  non^  funt  majores.     In  lingulis  villis  a]iis  confti- 
tuantur  unus   vel    duo  conllabularii  fecundum    numerum  'inhabi- 
tantium.     In  ixngulis  ver6  hundredis  unus  capitalis  conllabularius, 
dd  cujus  mandatum  omnes  jurati  ad  arma  de  hundredo  ccnveniant^ 
et  ei  iint  intendentes  ad  faciendum  ea  quae  fpe^ant  ad  confer- 
vationem  pacis.     Omnes  ver5  conllabularii  capitanei  intendentes 
iint  vicecomiti  et  duobus  militibus  priediflis,  ad  vcniendum  ad 
mandatum   eorum«    et    faciendum   per   przecepta   eoruni   ea  quae 
fpeftantad  confervationem  pacis  noftra;,  &c.     And fo  tiuo  knights 
r.i:ere  afjsgned  in  e<uery  county  to  perform  the  prcmifes.     The  next  ajfrje 
ef  arms  'was  in  the  13.  ofEd'w.  l\  hy  the  flat  ute  £jrWinton,  ^whicb 
commands^  that  every  one  Jhall  he  fworn  to  armor  according  to  the 
njalue  of  their  lands  and  goods,  <viz,  from  lands  of  l^  founds  and 
^hattells  of  ^o  marks,  ad  haubergelum  capellum  ferreum  gladium 
cukellum  et  equum  ;  from  land  cf  10/.  and  goods  of  20  marks,  ad 
haubergellum  capellum  ferreum  gladium  et  cukellum ;  yVc/w  land  of 
5/.  ad  gladium  cukellum  et  capellum  ferreum ;  yrc^j  40J.  to  land 
of  ^l.  ad  gladium  cukellum  arcum  et  fagittas;  et  qui  minus,  juratur 
ad  gifarmas  cukellos  et  alia  minuta  arma ;  et  qui  minus  habuerit 
quam  viginti  marcas  bonorum,   habeat  gladios   cukellos   et  alia 
minuta  arma ;  et  omnes  alii  arcum  et  fagittas ;  et  in  quolibet  hun- 
dredo duo  conllabularii  eligantur  ad  faciendum  vifum  armorum. 
This  ajjife  <was  ohfer<ved  in  the  times  of  Ed^ward  the  if  and  Edward 
the  zd.     In  g,  E.  2.  the  fat  ute  oflViifton  'was  put  into  execution  fub 
pcena  forisfaduras  omnium  bonorum  et  catallorum  pro  prima  vice» 
et  fecunda  vice  fub  poena  captionis  terrarum  in  manus  regis  et  im- 
prifonamento  corporum;    and  it  *was  alfo  commanded,  qu6d  citra 
feftum,  &c.  in  forma  praedidta  armaci  parati  iint  ad  proiicifcendum 
com  rege  verfus  Scotos  cum  viflualibus  neceffariis  pro  quadraginta 
diebus,  fuorum  et  aliorum  de  partibus  fuis  fumptibus  providendis* 
Vid.  Claof.  9.  E.  2.  m.  25.  dorfo.     This  affife  ricei<ved  fonu  change 
about  the  %,ofE,  3*  and  in  Clauf.  8.  E,  3.  m.  3.  dorfo,  there  is  the 
following  precept*    Proclamacionem  facias,  qu5d  omnes  de  balliv^ 

(Hj)      ^  tufi. 
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tui,  qui  habent  quadraginta  llbrata  terrae  vel  redditns,  licet  xnilltes  Tyr^  3^^*! 
non  fane,  equitatara  et  armis  competcntibus  jaxta  (latum  fuum,  viz.  *-/    *      *** 
unufquirque  eorum  pro  fe  et  altero  ad  minus ;  et  omnes,  qui  habent 
yiginti  librata  terra;,  cum  equitatura  et  armis  pro  feipfis  ad  minus, 
faciant  fibi  provideri;  et  illi,  qui  minus  habent,  aflideantur  juxta 
ilatutum  Wintonia;.  *  But  in  prognfs  of  time  the  ftatute  of  Winton 
ftll  into  difufe,  and  commijjions  ijfued  to  array  men  juxta  (latus  fai  exi- 
^entiam  et  facultates.     Vid.  Ciauf.  43.  £.   3.  ni.  24.  et  fxpiflime, 
Sr6/V  commijfion  'was  after^wards  regulated  and  eonfirmed  in  parliament* 
Rot.  pari.  c.  H.  4.  n.  24.     And  no^  the  ftatute  of  Winton  is  repealed 
fy  the  2\,  jam.  chap:  28.    But  this  doth  net  relate  to  military  fer-vice^ 
^nd  is  only  a  certain  military  pro'vifton  for  the  peace  of  the  kingdom , 
4ind  concerned  hwgej/es  andfockmen  as  ^well  as  tenants  by  knight* t  fer^ 
*vice.     And  according  to  this  difference^  the  commiffion  of  array  extend- 
id  both  to  tenants  by  knight^  s  Jer<ijice^  and  others ;  but  tleiorit  <which 
is  called  {\imtnonmo  ferviiii,  refpeS/ed  tenants  by  knight's  Ji^r^ice  only. 
And  as  to  this  latter^  i .  //  is  to  be  cbferved,  that  the  Jernjice  ivas  efti' 
mated  by  the  number  of  fees  \  andfo  he^  nvbo  held  per  baroniam  vel 
comitatum,  'was  attendant  only  acicrding  to  the  number  of  knights 
fees  by  ivhich  the  larcny  cr  earldom  'was  held,  as  clearly  appears  in 
Selden^s  Titles  of  Honour,  part  2,   cap,  ^. /ec7.   iS, 'ix  here  it  is  men- 
tioned, that  the  barony  dc  Vetcri  Ponte  luas  holden  by  5  knights  fees, 
4ind  that  Clifford,  nuho  had  mttrried  one  cf  the  coheirs,  ackno^Mledged 
the  fer'vice  of  fwo  knights  and  an  half     2.  On  fummons  cf  the  army 
pnfei'uiee  at  a  place  and  day  certain,  e-very  knight  by  hi mf  If  or  his 
(deputy  came  before  the  conftable  and  marjhall,  and  prefcnied  the  number 
iff  his  fees  and  the  perfcns  by  'whom  they  *wcre  to  be  performed  and  their 
'^ames,  <whirh  'were  regiftered  before   them,     3,  licy  'who  h^ld  by  a 
tijuhole  knighCs  fee  ought  to  perform  his  fer'vice  by  one  knight,  or  by 
^imfdfin  perjou,  or  per  duos  (ervientes  five  armigcros,  'who  in  'va- 
lue art  equal  to  a  knight.     Seld,  ubi  fupra^     So  he,  'who  held  by  tho 
moiety  of  a  knight* s  fee,  might  perform  all  the  fervice  either  40  days 
jerTervientem  or  20  days  per  feipfum  vel  miliiem.     And  fo  it  was 
done  by  the  albot  of  faint  Alb  an,  maho  held  fix  knights  fees  of  the  king^ 
fnd performed  the ji/'vice  per  daos  milites  galeatos  et  le^c   militari 
decenter  armatos  €to£lo  armigeros, /ii/r  of 'whom  'were  cquites  cum 
lineis  et  ferreis  armis  muniti,  ana  t'wo 'were  balhllarii ;  and  they 
*iwere  prefenttd  to  the  conftable  and  mar fljal,  and  in  conftabufariis  po- 
fiti,  that  is,  lifted  in  their  feveral  companies.     And  note,  that  hi  mi- 
lites et  fcrvientes  'upere  at  their  oivn  proper  expences  in  going,  ftaying. 
for  40  days,  and  returning,     Nute  alfo,  that  the  40  days  are  acctunted 
from  the  day  prefixed  for  the  cffembling  cf  the  army  in  the  deftiiied 
place,  *where*ver  it  ft: all  be,  'whether  in  the  kingdom  or  out  of  the  king" 
dom ;  and,  the  day  and  place  of  the  affemhly  rf  the  army  nvere  pre^ 
fixed  in  the 'writ  dc  fummonitione  fervitii.     Ohferve,  thM  great  fines 
'were  frequently  impofid  on  thofe,  fwho  fwere  deficient  in  dcing  ipeirfer^ 
fuice  on  th^  fummons  of  the  army,     Vid.  Clauf.  27.  H.  3.  parte  i. 
m.  12.     Thomas  de  Berclay  fw  as  fined  60  marks  for  default  of  fervice 
in  transfretando  cum  regc.     Clauf.  i6.  E.  2.  m.  36.     The  barons  of 
fhe  exchequer  fwen  commanded  to  compound  fwilh  the  archbift^ops,  bi- 
ftjop'S,  religious  men,  and  others,  for  the  remiffion  if  iheir  jer^ice  in  the^ 
next  army  fummomd  at  HeiQcaftle  on  the  'vigil  of  St.  James  next  en- 
fuing,  and  to  take  for  a  fine  forty  pounds  for  every  fee,  and  fo  pro 
raxa.     By  Pat.  13.  £.  2.  //  'was  dinded  that  fwenty  pounds  ftjould  hi 
taken  for  d  fiiie  on  e'very  fee  of  a  knight  fwho  ftjould  make  default* 
yid.  Fines  j,  '£.  2.  m.  a^  5.     On  the  fummons  of  fervice  for  the 
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itmrf  of^cctlandy  it  nvas  proclaimed/,  that  ecclejia/lical  perfons  and  «u,»tf- 
Ttien  pould  dg  their fervice  at  the  day,  or  come  hejcre  A,  and  B.  and 
p4ij  a  Jine,  'uiz.  t'wenty  marks  fir  fvery  fie.  So  obfer^ve,  that  they 
*wer€, not Ji Ties  impofid,  hut  voluntary  fines.  Hal.  M6S.— In  re^din* 
the  preceding  annotation  by  lord  Hale,  it  is  v<jry  rcquifite  to  attend 
to  the  diftinttion  between  the  two  fubjedts  of  it.  The  jtrfi  part  of 
the  annotation,  which  dates  the  progreHive  changes  in  the  afllfe  oT 
arms  between  the  27.  of  Hen.  ^.  and  the  21.  of  Jam.  i.  and  refers 
*Co  the  comroiflions  of  array  during  the  fame  peridd,  is  applicable 
to  \^  general  military  fervice  all  the  king's  fubjefts  are  lial>!c  to 
for  the  internal  defence  of  the  realm.  The  remainder  relates  to  the 
performance  of  th^n  particular  military  fervice,  which  was  due  by  • 

ceafon  of  tenure,  and  might  be  required  on  fidreign  expeditions* 
With  refped  to  the  latter  it  may  be  fufficient  to  add,  that  military 
fervice  by  tenure  was  wholly  aboliihed  'by  the  12.  Cha.  2.  c.  24. 
I  which  in  es^prefi  terms -difcharges  all  ellates  from  fervices  on  'voyages 

1  royally  and  that  long  before  this  datute  it  had  fallen  into  difufe,  as 

•  appears  from  there  not  being  any  inftance  of  affelTing  cfcuage  fince 

<he  reign  of  JEdward  the  fecond.  As  to  xhtformert  lord  Hale  ends 
his  hiliorical  dedudion  about  the  aflife  of  arms  and  comiiiifnons  of 
array  with  the'ai.  of  James;  but  the  reader  will  find  the  fame 

,  fubjcfl  y^ry  accurately  continued  to  the  prefent  times,  together 

•  with  fomc  particulars .  relative  to  the  previous  period  not  adverted 

to  by  lord  Hale,  in  an  admired  work,  to  which  we  have  fuch  fre- 
quent'occafion  to  refer.  See  1.  Blackfl.  Comment,  cth  edit.  4Ji. 
It  is  obfcrvabte,  that  lord  Hale  avoids  taking  the  lealt  notice  of  the 
great  contefl  between  Charles  the  firJSb  and  the  lorig  parliament 
about  the  king's  power  over  the  militia,  which  arofc  in  confequencc 
of  feme  commiilions  of  array  ifTued  by  him,  and  was  the  immediate 
prelude  to  the  civil  wars  in  his  reign.  Of  the  arguments  ufed  by 
each  party  on  this  occafion^  there  is  a  very  full  account  in  Rufh* 
worth.     See^.  Rulhw.  6^5« 

{7^*  b*1  '(0  Bat  though  formerly  our  kings  did  aSually  fit  in  the  court  [NoteiO.l 
of  king's  bench,  ^d  the  law  lUU  intends  that  the 'king  is  prefent 
there,  yet  \}ci^  judicature  belongs  to  the  judges  only,  as  lord  Coke 
elfewhere  obferves.  4.  Inft.  73.  See  further  on  the  fubject 
3.  filackfL  Comm.  5th  ed.  41.  and  Mad.  Hilt.  Exche^.  fol.  ed.  ^%. 
•64.  69.  and  553. 

I 

(2)  From  the  whole  of  lord  Coke's  obfervations  her^  and  in  Ks  fNotcloJ 
preface  to  his  eighth  book  of  Reports,  it  feems  to  have  been  his 
opinion*  that  the  court  of  common  pleas  was  not  only  a  diftinS  court 
at  the  time  of  making  the  Magna  Charta  of  the  9^!  ^^  9^^*  3* 
but  alio  exifted  as  fuch  before  the  Conquefl.  But  according  to  mr. 
Madox,  whofe  inquiries  into  the  fubjed  were  certainly  more  minute 
and  particular,  the  origin  of  the  court  of  common  pUas  is  of  a  much 
later  date.  He  fo  far  agrets  with  lord  Coke,  as  to  admit,  that  the 
Magna  Charta  of  Henry  the  3d  rather  confirms  J  than  triQtd  the  bank 
or  common,pleas,  and  that  fuch  a  court  was  in  being  feveral  years  before 
X\i^  Magna  Charta  of  the '4  7th  of  king  John,  ihough  it  was  then  firft 
WRTL^tfiationary,  But  in  other  refpedts  lord  Coke  and  mr.  Madox 
differ  widely ;  for  the  latter  thinks,  that  for  fome  time  after  the 
Conquefl  there  wcs  one  great  and  flipreme  judicature  called  the 
curia  re£is,  which  he  fi^pofes  to  have  been  of  Norman  and  not 
Juglo-Sa0tott  original^  and  to  have  exercifed  jorifiii^n  over  com" 

(H4}  ffw« 
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tnon  as  wdl  as  ether  pif as ;  that  the  cemmon  fleas  and  exchequer 
were  gradually  feparatcd  from  the  curia  regis ,  and  became  jurifdic* 
tions  wholly  diftioft  from  it ;  and  that  the  feparauon  of  the  common 
pitas  btrgan  in  the  reign  of  the  firft  Richard,  or  early  in  .the  reign 
of  John,  and  was  completed  by  Henry  the  third.  See  Mad.  Hift. 
Exchcq.  fol.  ed.  6^.  and  the  chapter  on  the  divifion  of  the  king's 
courts  5  39.  See  further  3.  Blackft. Comment.  5th  ed.  37.  4.  Jnfl.  99. 
Lamb.  Archelon.  ed.  1635.  p-  24.  to  34.  and  the  books  cited  m 
Pryn.  on  4.  InH.  52, 

[Note  31.]  (i)  The  Magna  Charta  of  king  John  provides,  that  cfcuagc  ry2.  b.l 

^  (hall  not  be  impofed  except  by  the  confent  of  parliament;  but 

fome  refpedtahle  writers  think,  that  it  was  an  arbitrary  payment 
before.     Blackft.  Comment.  5  th  ed-  v,  2.  p.  74,  Wright's  Ten. ' 
128.  133. 

[Note  32.]  (3)  Vid.  Clauf.  26.  H.  3.  part  2.  m.  10.  dorf.  Rex  vicecomiiL 
Pia^cipimus,  qu5d  de  omn.bus  feodis  milicum  quae  tenentur  dc  te- 
nentibus  de  nobis  in  capite,  qui  brevia  noilra  non  tulerint  de  ha- 
bendo  kutnglo  /uo,  et  fimiilLer  de  feodis  militum  qua:  tenentur  de 
wardis  in  manu  noHra,  fcutagium'noflrum  colligi  facias,  ita  quod 
habwas  ad  fatisfaciendum,  &c.    Hal.  MSS. 

[Note  33.]  (4)  According  to  mr.  Mad('x's  account  it  feems,  that  the  lord, 

^  though  he  did  not  go  in  pcribn,  or  fend  a  deputy,  was  entitled  to 

efcuage  from  his  tenants,  if  he   paid  or  was  duly  charged  with 
cfcuuge  to  the  king ;  and  perhaps  lord  Coke  did  not  mean  to  inti- 
.  mate-  tijc  contrary.    Mad.  Hill.  Excheq.  fol.  ed.  469.   See  however 
note  5.  infra ^ 

[Note  34.]  (5)   It/eemSf  that  if  A,  held  land  of  the  king  hy  4  knights  fees ^  and 

A.  tefre  the  fiat ute  c/ quia  emptores  had  created  divers  mejnalties 

and  reUrvcd  20  knights  fees  ^  and  A,  had  done  the  king^s  fer*vjce,  he 

Jhould  have  had  the  ejcuage  of  20  fees.    But  if  A,  did  n^t  do^  the  king's 

Jewice,  the  king  Jhould  ha-ve  had  the  efcuage  of  \  fees,  and  alfo  of  zo 

fees,  or  at  leaji  of  16.     Vid.  Rot.  Pari.  8.  m.  4.  dorfo,  ct  lib.  Pari. 

14*  E.  2.  petiiioncs  magnatum  inde.  Clauf.  16.  H.  3.  m.  17.     Rex 

vicecomiti  ConiUbis  praecepir,  qudd  nullum  diHringat  nifi  pro  tot 

*  feodis,  quod  regi  teneiur  reddere*     Hal.  MSS,  i 

[Nctjp  35.]  (2)  From  this  and  the  next  preceding  Sedion  it  feems,  that,  fy^,  a  1 

notwithftanding  Littleton's  cxpreffmg  himfelf  in  other  places  as  if  "* 

efcuage  was  a  diilinfl  tenure  or  fervice,  he  did  not  cot.fider  it  as  fuch. 
'Efcuage  mull  be  either  certain  or  uncertain^  and  Littleton  exprefsly 
wriicJrihat  being  the  former  it  is  fccage,  and  being  the  latter  it  is 
knights  fer'vice.  This  tends  to  confirm  the  propriety  of  the  ob- 
fcrvation  by  mr.  Madox,  who  will  not  ^llow  efcuage  to  be  a  tenare 
or  fervice  of  itfelf,  and  infills,  that,  wherever  it  was  payable,  like 
homage  and  fealty,  it  was  a  mere  incident  to  tei^ re.  See  note  2.  of 
iol.  64  a.  However,  a  late  learned  judge  was  not  fatisficd  with 
confidering  efcuc^ge  in  this  limited  uay,  and  endeavours  to  fliew, 
that  though  in  general  efcuage  uncertain  was  a  fine  or  fum  of 
money  payable  as  a  commutation  for  perfunal  fervice;  yet  antientl/ 
a  pa)  ment  in  money,  bearing  a  certain  proportion  to  the  efcuage 
afltflbd  from  time  to  time  on  tenants  by  knight**  fervice,  and  on 
that  account  called  efcuage,  was  fometimes  a  fervice  originally  re- 

fervedi 
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lenredj  and  then  efcuage  was  itfelf  the  te,ni^re«  anj  fa  d^'ojx^ijMiteS 
to  diftinguifti  it  from  the  genuine  aAd '  prober  ^titiflri*  by;  AUi^Kt/l 
fcrvice.  See  Wright's  Ten.  12 1.  101^7.*  But 'thisdiftiftdion,  it 
is  allowed,  is  not  hinted  at  by  Littleton  ;  and  it  is  even  conje6tured, 
that  in  his  time  it  might  be  lod  in  the  general  notion  of  eicuage,  to 
which  only  ror.  Madox  meant  to  apply  his  animadverfion  on  Little- 
ton and  Coke  for  confidering  it  as  a  tenure.  See  further  2.  BlackfL 
Comm.  5th  cd.  75. 

[74-  ^0  ("*)  I^  ^s  very  clear,  that  efcuage  was  due  for  fcrvice  out  of  the  [Note  36.J 

refiiftty  which  was  the  rcafon  of  its  being  zslXtdi/ervitiMfjiforiHjiscumi 
but  I  do  not  find  it  precifely  afcertained  by  any  writer,  whether 
it  could  be  claimed  on  all  foreign  expeditions,  or  whether  it  was 
confined  to  expeditions  into  particular  countries.  When  indeed  on 
the  creation  of  the  tenure  the  perfonal  fervice,  in  lieu  of  which 
efcuage  became  payable,  was  exprefdy  limited  to  certain  places, 
there  could  be  no  room  for  doubt ;  but  the  difHculty  is  to  know« 
what  the  conftruftion  of  law  was,  when  knight's  fervice  was  re- 
{trvcd  generally,  Littleton  mentions  only  Scotland,  other  writers 
add  Wales;  but  in  general  I'oth  are  named  merely  as  inflances. 
Lord  Coke  obferves  as  much,  and  fays,  that  efcuage  was  alfo  due 
on  expeditions  into  Ireland,  Gafcony,  Poidou,  &c.  tfthe  tenure  ivas 
io  go  into  tbofe  countries  :  but  there  is  a  (hortnefs  in  this  manner  of 
expreflion,  which  leaves  an  obfcurity ;  for  the  words  do  not  explain 
what  the  rule  of  law  was,  when  no  place  was  named.  See  ante 
fol.  69.  a.  One  ancient  author  ahfoluttly  retrains  efcuage  to 
■  Scotland  and  V/ales,  and  in  dired  terms  excludes  all  other  territo- 
ries. Old  Ten.  tit.  Efcuage,  But  of  this  reftriftion  it  is  fufficient 
to  fay,  that  the  records  concerning  efcuage,  which  mention  Ireland, 
I^ormandy,  Poiflou^  Bretagne  and  Thouloufe,  as  well  as  Scotland 
and  Wales,  are  full  evidence  to  the  contrary.  See  the  records 
cited  by  lord  Hale  in  note  3.  of  fol.  69.  b.  and  alfo  Seld.  Notes 
on  Hengham,  i2mo.  ed.  114. 

VjA^  b.l  (0  '^^^  office  of  high  conllable  became  cxtin£l  in  the  reien  of  [Note  37.] 
*•'  Henry  the  eighth  by  the  attainder  of  Stafford  duke  of  Bucking- 
ham, in  whom  it  was  hereditary ;  and  fince  his  death  ^here  hath 
not  been  any  permament  high  conflable,  the  practice  having  uni- 
'  formly  been  to  keep  the  office  vacant  except  on  particular  occa> 
(ions*  In  confequence  of  this  it  hath  frequently  been  a  fubjed  of 
great  controverfy,  whether  durin^^  the  vacancy  of  the  office  of 
high  conllable,  the  jurifdiLlion  incident  to  the  court  of  chivalry  can 
be  exercifed  by  the  earl  marOial  only.  Lord  Coke's  manner  of 
dating  fir  Francis  Drake's  cafe  imports,  that  an  appeal  could  not 
be  profecuted  againfl  him  for  want  of  a  high  conllable ;  and  dr. 
Duck»  in  his  excellent  treatife  on  the  ufe  and  authority  of  the  civil 
Jaw,  fays,  that  tiie  judges  being  confulted  by  Elizabeth  were  of 
that  opinion.  Duck,  lib.  2.  cap.  8.  pars  3.  f.  16.  In  the  reign 
of  Charles  the  firil  the  lord  keeper  and  judges  of  the  king's  bench 
were  advifed  with  on  a  like  occafion,  and  held  that  the  earl  marfhal 
could  not  take  an  appeal  without  a  high  conllable ;  and  accord- 
ingly the  king  appointed  the  earl  of  Lindfey  twice  to  the  office ; 
once  to  try  an  appeal  by  lord  Rea  againll  mr.  Ramfey  for  treafon 
committed  in  Germany ;  and  a  fecond  time  to  try  an  appeal  by 
the  widow  of  William  Wife  againfl  William  Holmes  for  the  murder 
q(  her  hufband  in  the  iiland  of  Ttrra  Nova  in  America.  See 
4  Rulbw, 
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tRjilJiyc'v^l.t^.fpt  ^jrf5.'Jl?k\and  Duck  ubi  fupra.  Hitherto  only  Tja^  l^wl 
tKe*r^Ilt*of  2tllt  :e;u4VnarOial  to  mwiW  judicature  had  been  dc-  «■/  **^  .  -* 
uied;  but  in  1640  the  Koiift  of  commons  went  further,  for  they 
rcfolved  that  the  ear!  marjhal  can  make  no  court  ^without  the  confta- 
hie.  See  Rufhw.  vol.  3.  page  1056.  However,  notwithftanding 
this  declaration  of  the  law  by  the  houfe  of  commons,  the  court  of 
Icing's  bench  foon  after  the  reftoration  diftinguifhed  between  the 
feveral  branches  of  jurifdi^on  belonging  to  the  court  of  chivalry, 
and  held,  that  as  to  matters  relative  to  arms  and  hon§:ir  the  court 
may  be  before  the  earl  marihal  only,  but  that  as  to  masters  of  or- 
dinary juftice  touching  life  and  limb  there  muft  be  a  high  cohllable 
as  well  as  an  earl  marfliaL  i«  Lev.  2to.  But  in  a  fubfequent 
cafe  before  the  houfe  of  lords,  the  couniel  arguing  againfl  the  earl 
tnarflial  infilled  generally,  that  by  himfelf  he' could  not  hold  any 
court ;  though  it  doth  not  appear  from  the  printed  report  whether 
the  judgment,  w(iich  was  there  given  againft  the  jurildidion  of  the 
carl  marfhal,  was  founded  on  that  proportion,  or  on  the  other  points 
of  the  caufe.  Such  is  the  ftate  of  the  authorities  againfl  the  judi- 
cature of  the  earl  marihal  without  a  high  con  liable.  See  dr.  Oldis's 
cafe.  Show.  Parliam.  Caf.  58.  On  the  other  hand,  many  flrong 
arguments,  drawn  from  the  pra^ice  immediately  after  the  attainder 
of  the  laft  hereditary  high  conftable  down  to  the  latter  end  of  the 
reign  of  James  the  firft,  as  well  as  from  the  opinions  of  judges  and 
others  of  high  name,  have  been  urged  in  its  favour.  Thefe  are 
well  digefted  in  a  letter  written  foon  after  the  Revolation  by  dr. 
Plott  to  lord  Somers  whilft  he  was  attorney  general,  and  appeai*  td 
have  been  colle(fled  by  his  defire.  See  Hearn.  Difc.  of  Eroin. 
Ahtiq.  2d  edit.  vol.  2.  p.  250.  One  autiiority  much  relied  on  by 
dr.  Plott  is  an  opinion  of  the  lord  keeper,  the  mafler  of  the  rolls, 
and  a  great  number  of  the  privy  couQcilin  the  20th  of  James  the 
firfl,  who  after  a  folemn  hearing  declared,  that  the  earl  marfhal 
had  all  the  powers  of  judicature  without  the  high  conflable  during 
the  vacancy  of  that  office.  Upon  report  of  this  to  the  king,  he 
iiTued  his  commiHion  under  the  great  feal  to  Thomas  earl  of  Arun- 
del the  then  earl  marfhal,  which,  after  reciting  that  the  earl  mar- 
ihal had  delayed  to  proceed  in  fome  caufes  before  him  on  account 
of  doubts  t)f  his  authority,  contains  the  following  ilrong  declaration 
of  his  judicial  power.  JS^e  held  it  Jit ,  fays  the  king,  in  a  cafe  of  Jo  great 
^weight  to  proceed  luith  extraordinary  deliberation,  and  halving  no*w 
loth  by  ourfelf  and  the  'whole  body  of  our  council  received  ample  fatif 
faHion  by  many  and  char  proofs,  that  the  conflable  and  marjhal  ivert 
joint  judges  together ^  and  feveral  in  the  ^vacancy  of  either,  ^we  d§ 
hereby  autborije  ^11  and  command  you  our  earl  marjhal,  that  from 
henceforth  you  proceed  in  all  cuufes  fwhatfoever,  luhereofthe  court  of 
confiable  cught  properly  to  take  cognifance,  as  judicially  and  defniti'vety 
us  any  conjiuble  or  marjhal  of  this  realm,  either  jointly  orjeverally^ 
beretojore  ha've  done,  A  more  explicit  recognition  of  the  earl  mar- 
fhaPs  jurifdidion  could  not  be  penned,  nor  one  more  full  ^nd  un- 
referved ;  .for  it  declares  his  judicial  power  to  extend  to  4dl  taujt* 
^hatjce'-ver  of  fwhich  the  court  of  the  conjiable  and  marfhal  ought  pr^-' 
pcrly  to  take  cognifance,  without  one  exception.  How  it  happened, 
that  {iQ  foon  after  this  folemn  hearing  and  declaration  concerning 
the  earl  marfhal,  the  lord  keeper  and  judges  of  the  king's  bench 
fliould  advife  the  king  that  lord  Rea's  appeal  could  not  be  takea 
without  a  high  conflable,  feems  v£ry  extraordinary  and  unaccount- 
able.   To  attribute  their  advice  to  that  jealoufy  of  jurifdidions  « 
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conforming  fo  much  to  the  civil  law,  which  our  judges  of  the  courts 
of  common  law  fometimes  may  have  indulged  to  an  illiberal  ex* 
cefs,  would  be  unjult;  becaufe  we  are  not  now  pofTefTed  of  the 
reafons  afiigned  for  the  opinion  thus  given  to  the  crown ;  and  on 
the  other  hand«  the  fame  want  of  information  greatly  lefl'ens  its 
weight  and  authority.     Having  thus  exhibited  a  view  of  the  con- 
troverfy  about  the  carl  marfhal's  judicial  powers,  it  may  be  proper 
to  apprife  the  reader,  that  there  is  not  the  leall  intention  of  ad- 
vancing any  opinion  in  refpefl  to  it,  further  than  by  obferving 
upon  the  diHindion  between  the  cafes  o^  honour  and  arms^  and  thefe 
€>i  life  and  limb,  fo  far  as  it  is  founded  on  the  i.  Hen.  4..  c.  14. 
Though  that  ftatutc  provides,  that  all  appeals  to  he  made  ofthingi 
ditne  out  of  the  realm  Jhall  h:  tried  and  determined  hefore  the  conftahU 
iznd  marfoaU  yet  it  is  apparent  from  the  other  parts  of  the  fame 
llatute,  that  it  was  made,  not  to  declare  or  regulate  by  'whom  the 
j  udicature  of  the  court  of  chivalry  ihould  be  cxercifed,  but  «M>^f« 
appeals  OiouM  be  brought  there  and  ^when  in  the  courts  of  common 
law^  and  further  to  put  an  end  to  the  bringing  appeals  in  parlia- 
ment ;  and  therefore  u  feems  wholly  unwarrantable  to  lay  any  ftrefs 
on  the  ftatute's  incidentally  mentioning  conftable  as  well  as  mar* 
ihal,  who  as  all  agree  arc  joint  judges,  when  both  offices  are  full. 
As  to  the  mode  oftrial  in  the  cafe  of  appeals  in  the  court  of  chi- 
valry, fomc  have  apprehended,  that  it  is  ever  by  duel,  if  the  party 
appealed  eledls  that  mode,  and  the  appellant  is  not  priviledged 
from  the  duel  by  age,  fex  or  profcfllon.     But  this,  though  it  may 
te  very  true  in  refpeS  to  appeals'in  the  courts  of  common  law,  is  a 
miflalcen  notion  as  to  appeals  in  the  court  military;  for  there  duel 
is  only  the  ultimate  trial ;  and  never  reforted  to  unlefs  there  is  a 
want  of  fufficient  teftimony  to  prove  the  offence,  and  even  then  it 
is  faid  to  be  in  the  difcrction  of  the  court  to  grant  or  refufe  the  dueL 
See  Rufhw.  v.  2.  p.  113.      In  lord  Rca's  appeal  againft  Ramfey- 
in  the  7.  Cha.  x,   being  the  Jail  in  which  .the  duel  was  direded, 
the  day  of  combat  was  prorogued  ;  and  in  the  mean  time  the  king 
fignifying  his  defire  of  not  having  the  affair  decided  by  duel,  the 
court  met  sTnd  committed  both  the  appellant  and  appellee  till  they 
(hould  give  fecuricy  to  the  fatisfaftion  of  the  ktng^  not  to  attempt 
any  thing  againft  each  other,  and  immediately  arterwards  was  dif- 
folved  by  a  revocation  of  the  commiflion  which  had  been  granted 
for  trial  of  the  appeal.     Rufhw.  v.  2.  p.  127. — Before  we  leave  this 
fubjedt,  it  may  not  be  amifs  to  hint  the  neceffity  of  having  the 
^//«/>ra/ jurifdiftion  of  the  court  of  chivalry,  which  is  really  of  im- 
portance, duly  regulated  and  reformed.     From  the  preceding  ac- 
count it  appears  10  be  doubtful  who  can  lawfully  a£l  as  the  judges ; 
And  befides,  the  want  of  a  trial  by  jury  may  be  deemed  a  reaibn- 
able  objedlion  to  the  form  of  proceeding ;  and  in  confequence  of 
^hefe  two  circumftances  the  rr/w/W  jufifdidion  of  the  court  of  chi- 
valry hath  long  been  in  a  dormant  flate,  and  is  likely  to  continue  in 
it,  unlefs  the  legiflatufc  applies  a  remedy.     This  it  would  be  eafy 
to  effedl ;.  for  nothing  more  would  be  neceffary,  than  to  afcertain 
who  (houid  conftitute  the  court  in  cafes  of  appeals,  to  abolifli  the 
prefent  mode  of  trial,  and  to  fubflitute  in  its  room  the  trial  by 
jury  on  a  plan  like  that,  which  has  already  been  adopted  by  ftatute 
in  refpefl  to  the  criminal  ]\xx\{^\dL\QPCi  of  the  admir'alty  court.     How. 
ever,  it  muft  not  be  taken  for  granted,  that  this  court  is  the  only 
iurifdidiion  for  the  trial  of  crimes  committed  in  foreign  countries, 
pr  that  without  reft)rting  to  it,  there  would  be  4Q  abfolate  defedt 
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of  jultice  in  the  cafe  of  «//fach  crimes.  For,  i.  the  33.  of  Hen.  8. 
c.  23.  provides,  that  treafon  mifprifion  of  ircafon  and  murder,  in 
whatever  place  committed,  whether  <witbin  ibe  king^s  dominions  or  * 
•uithouff  (hall  be  triable  before  commiffioncrs  of  oyer  and  terminer 
to  be  appointed  for  that  purpofe ;  and  this  Aatute,  we  are  Celd, 
ftands  unrepealed,  as  to  murder,  and  hath  accordingly  been  fome- 
times  put  into  ufe.  2.  As  to  ireafons  ^and  mifpriiions  of  trcafoa 
committed  out  of  the  realm,  they  by  the  35.  H.  8.  c,  2.  are  triable 
either  before  the  king's  bench  or  commiHioners.  See  i.  Hal.  Hill. 
PL  C,  283.  It  is  alfo  provided  by  thtf  26.  of  H.  8.  c.  13.  that  the 
crimes  made  treafon  under  that  ftatutc,  or  being  fo  before,  if  com- 
mitted out  of  the  reaim,  fliall  be  indidable  before  commidioners  and 
tried  in  the  king*s  bench;  but  it  is  doubtful  whether  this  flatute  is 
now  in  force.  i>ee  farther  as  to  the  high  conflable  and  earl  marfhal^ 
poft.  106,  a.  and  391.  b.— Note  as  to  e/cuage,  it  is  exprefsly  taken 
away  by  the  12.  Cha.  2.  c.  24.  and  had  fallen  into  difufe  long  be- 
fore ;  for  there  is  no  inllance  of  parliament's  afTefling  it  fince  the 
reign  of  Ed.  2.  See  ante  72.  b. 
• 
[Note  38.]  (1)  The  2:\di%  pur  f aire  ftz,  chi^alier  et  pur  file  marier  9iTt  ex-  [76.  a.  1 

pre/sly  abolilhed  by  the  12.  Cha.  2.  c.  24.— They  were  incident'"^ 
to  focage  as  well  as  knights  fervice.     2.  Inft.  233.     See  further  as 
to  aids,  Wright's  Ten.  40.  145.  and  2.  Blackft.  Comment.  63. 

[Note  39.]  (i)  Rot.  Pari.  11.  H.  6.  n.  57.     Simile  pro  ducatu  Cornub.  [77.  a.] 

Rot.  Pari.  18.  H.  6.  n.  42.  'Rylef  s  efcheat  m.  4.  and  5.  E.  i.*"'  ' 
Rot.  20,  Nota,  as  to  the  ancient  boner  of  P  ever  el,  tbe  tenure  of  that 
is  in  capite,  but  fame  ntw  additions  to  tbe  honor  are  notfo.  P.  7. 
Jac.  Ley  7.  Clarke's  cafe.  Vid.  tamen  P.  17.  Jac.  Chiirche's  cafe. 
Ley  ^2.  for  there  it  nuas  found,  that  tenure  of  tbe  honor  ofPeverelis 
tenure  in  capite,  as  to  the  manor  of  fVcodbam  Mortimer*  Hal.  MSS. 
—By  a  tenure  in  capite  in  this  note,  lord  Hale  means  a  tenure  of 
the  king  ut  de  ccrond  in  contradiftinftion  to  a  tenure  of  him  ut  de 
bonore.  In  the  time  of  lord  Coke  it  was  the  faftiion  to  denoniinate 
the  former  a  tenure  ut  de  perfond  regis ;  and  as  to  the  latter,  it  was 
not  allowed  to  be  a  tenure  in  capite.  But  mr.  Madox  very  juftly 
animadverts  on  lord  Coke  and  his  coteraporaries,  as  well  for 
calling  any  tenure  of  the  king  a  tenure  ut  de  perjond  by  way  of  dif- 
tindlion,  as  for  not  allowing  a  tenure  ut  de  bonore  to  be  a  tenure  in 
capite.  He  obferves,  that  all  tenures  of  the  king  are  of  bis  perfon, 
and  that  in  order  to  diftinguifti  accyrately  between  lands  originally  > 
holden  immediately  of  the  king  and  thofe  holden  immediately  of  him 
in  confcquence  of  the  efcheat  of  an  honor  or  barony,  we  fhould 
cjll  the  tenure  of  thofe  of  ihefirji  defcription  a  tenure  ut  de  corona, 
and  that  of  the  fecond  a  tenure  ut  de  bonore.  Further  he  infifts,  that 
tenure  in  capite  of  the  king  is  holding  immediately  of  him  without 
the  interpofition  of  any  mfne  lord,  and  confequently  that  a  tenure 
of  the  king  ut  de  bonore  is  equally  in  capite  with  a  tenure  ut  de  co- 
rond,  though  in  other  refpefts  there  certainly  are  very  important 
differences  between  the  two,  fuch  as  render  it  highly  neceffary  to 
preferve  a  diftinftion.    See  Mad.  Baron.  Angl.  163. 

[Note  40.1  (2)   Grandfather  enfeoffs  tU  father  and  bis  fon  in  fee,  and  dies.  Fyg.  a.] 

Tbe  father  being  of  full  age  Jhall  fue  li<very  of  tbe  third  part  ofa^' 
moiety.     Trin.  8.  Jac.  Ley  z\.    Crawley's  <aje.     But  if  feoffment  he 
to  daughter  and  her  bufband,  they  ought  to  fue  Hvcry  oftbt  'wboUpfor 
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hctb  are  children  tvithin  the  ftatute.     M.  9.  Jac.  £^41.    Bacon's 
cafe,  et  ibid.  43.    deer's  cafe,     Hal.  MSS. 

(3)  Lands  are  given  to  hujband  and  njoife  and  the  heirs  of  the  huf  [NotC  41.} 
hand,  Hujhand  and  ivife  join  in  a  fine  come  ceo  to  the  ufeofthe 
bufband  and  ivife^  and  to  the  heirs  of  the  body  of  the  hujband,  remain* 
der  over.  The  hujband  dies.  The  'wife  Jhall  not  fue  livery,  becaufe 
it  twas  originally  a  purchafa  to  the  hujband  and  nuife,  andjhe  had  not 
a  greater  eftate  afterwards,  T.  15.  Jac.  Ley  51.  Menfeld*s  cafe. 
Hal.  MSS. 

T  70.  a.T  ^^^  l^oxA  Coke's  manner  of  cxprefling  himfelf  on  the  operation  [Note  42.  ] 

,l/y*  'J  of  tne  preamble  in  the  conftraftion  ofvftatutes  is  very  oblervable. 
InHead  of  faying  generally,  that  the  preamble  ihould  controul  the 
enaOing  elaufes,  or  of  limiting  precifely  how  far  it  fhall  have  that 
effe^,  which  would  have  been  attempting  to  make  a  line  where 
one  cannot  be  drawn,  he  cautioufly  fays,  that  it  is  a  good  mean  to 
find  out  the  intention.  The  authorities  referred  to  in  4.  New  Abr. 
645.  will  ferve  to  explain  by  inflances,  what  fort  of  influence  the 
preamble  ought  to  have  in  expounding  flatutes*  See  alfo  Hatt.  on 
Stat.  53. 
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(3)  It  feems  more  proper  to  confider  t-wel-ue  as  the  age  of  dif-   [Note  43.] 
cretion  for  women ;  for  lord  Coke  himfelf  a  few  lines  lower  ftates 
that  to  be  their  time  for  agreeing  or  difagreeing  to  a  marriage. 
See  the  note  as  to  the  age  at  which  infants  may  make  a  will  of 
perfonalty»  pod.  89.  b. 

(i)  But  now  the  agreement  after  tvjelve  or  fourteen  would  not  [Note  44.3 
be  binding  on  the  infant,  if  the  marriage  was  without  banns  or  by 
licence  and  nuithout  confent  of  parent  or  guardiany  and  the  infant  was  -• 
not  a  widow  or  widower;  for  the  26.  Geo.  2.  c.  33.  makes  all  fuch 
marriages  void.  In  reading  this  ilatutc,  it  ihould  be  attended  to, 
that  the  claufe  for  annulling  the  marriages  of  infants  without  the 
confent  of  parents  or  guardians  is  rellridlcd  to  marriages  hy  licence', 
(0  that  the  marriage  of  an  infant  without  fuch  confent  may  Hill  be 
good>  where  banns  are  regularly  publifhed,  unlefs  a  diiTent  is  openly 
declared  by  thi  parent  or  guardian  in  the  church  or  chapel  at  the 
time  of  publiftiirg,  in  which  latter  cafe  the  flatute  makes  the 
banns  void.  As  to  marriages  without  either //Vf«r^  or  banns,  which 
are  ufually  termed  clandefline,  they  are  uni<verfally  annulled  by  the 
ftatate.  Note  that  Scotland  is  excepted  out  of  the  26.  Geo.  2. 
€.  33*  In  confequence  of  this,  fo  much  of  the  a£l  as  was  calcu- 
lated to  defeat  the  marriages  of  minors  without  the  confent  of 
parents  or  guardians,  hath  been  frequently  evaded  by  going  into 
Scotland  to  be  married  there  and  returning  into  England  imme- 
diately afterwards.  Indeed  the  validity  of  fuch  marriages  was 
once  quefHoned  ;  and  though  in  general  marriages  are  governed  by 
the  law  of  the  country  in  which  they  are  celebrated,  yet  it  wa$ 
doubted/  whether  the  lex  loci  ought  to  be  applied  to  a  cafe  accom- 
panied with  circumflances  fo  flrongly  marking  the  intent  to  evade  ' 
the  law  of  England.  See  Burr.  4.  part  vol.  2.  page  1079.  But 
this  point  feems  now  fully  fettled  in  favour  of  the  Scotch  marriages 
by  a  late  decifion  of  the  court  of  arches,  which  was  afterwards  con- 
firmed in  the  court  of  delegates.  However  it  may  not  be  amifs  to  re- 
ccdledt  that  there  have  been  perfons  of  authority  who  will  not  allow 

fuch 
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foch  cafes  of  apparent  evafion  of  the  law  of  any  coantry  to  fall 
within  the  principle  on  which  the  lex  loci  is  iodolged.     There  is  a 
ftrong  paffage  to   this   effed    in  the  works  of  a  Dutch  author, 
whoie  writings  on  the  civil  law  are  much  eAeemed.     Ego  it  a  ex-^ 
ifiimo^  fays  Huber,  after  putting  a  cafe  in  which  the  law  of  or.e 
Dutch  province  again  fl  the  marnages  of  minors  without  the  con  fen  t 
of  g  :ardians  was  evaded  by  ranning  away  into  another  province 
having  a  diiferent  law,  banc  rem  manifcfte  pertinere  ad  everjicntm 
juris  ncjlrit  ac  ideo  non  maglfiratus  beic  ohlivatos  ejtire  gentium  ejuf- 
modi  nuptias  agnofcert  et  rat  as  baherc     M-dioqui  magis  ftatusudum 
eftf  eos  contra  jus  gentium  facere  *uideri,  qui  civibus  alieni  imperii  ful 
facilitatetius  fatriis  legibus  contrarium/fcteutes  *volentes  impertiuntur. 
See  the  digreifion  de  conJliSlu  legum  divn/arum  in  divtrjis  imperiix 
in  Httber.  Prselcft.  Jar.  Rom.  page  539.     In  this  digrefiion  the 
reader  will  find  a  very  informing  differutioo  on  the  Ux  loci,  and 
the  principles  by  which  the  application  of  it  ought  to  be  regulated, 
exprefled  clearly  and  iUuftrated  by  a  variety  of  cafes,  more  parti- 
cularly fuch  as  relate  to  te (laments,  marriages,  and  contrads  in 
gereraL     See  alfo  the  printed  Argument  againil  Slavery  in  the 
cafe  of  Sommerfett  the  Negro,  which  was  determined  in  B.  R«  Trin. 
II.  Geo.  3.  p.  67.  to  75.     It  is  there  attempted  to  prove  by  prin- 
ciples of  reafon  as  well  as  bv  authorities,  that  the  lex  loci  is  not  ap- 
plicable in  the  inilance  o\  Jla'very^  and  that  though  a  negro  is 
brought  from  a  country  in  which  he  was  legally  a  flave,  yet  he 
ceafes  to  be  fo  and  gains  his  freedom  to  all  intents,  the  moment 
his  mailer  carries  him  into  one  where  domeflic  flavery  is  not  per* 
snitted. 

(Note  4S-]  (2)  See  ace.  Swinb.  on  Spoufals  34.      But  though  the  rule, . 

which  where  one  of  the  parties  is  under  the  age  of  dilcretion  make* 
the  contrad  of  marriage  equally  voidable  by  both,  is  admitted  with 
rcfpci^l  to  aSiual  marriages,  yet  the  civilianb  and  canoiiifls  are  not 
agreed,  that  it  holds  as  to  C(mtra6ls  of  marriage /rr  verba  dc  prte- 
ftnti  without  ftlemnization.  Some  think,  that  luch  contrads  have 
the  full  efFeft  of  a  contraft/^r  verba  de  pray'^nti  on  the  pLrlon  who 
is  of  the  age  of  tiifcretion,  and  that  it  is  only  in  tlic  power  of  the 
yourger  party  to  afTcnt  or  diflent  on  attaining  the  age  of  difcretioa. 
But  according  to  others,  both  parties  are  in  the  fame  fituation,  and 
as  it  can  only  have  the  force  of  a  cohtraO  per  verba  defnturo  as  to 
the  younger  party  unlefs  it  is  ratified  at  the  age  of  difcretibn,  fo  in 
the  mean  time  it  (hall  not  have  a  greater  eSed  on  the  elder,  and 
confequently  unlefs  the  contrad  is  ratified  by  both  when  \kiz younger 
party  attains  the  age  of  difcretlon,  it  will  not  avoid  the  fublequent 
marriage  of  either,  Swinburne  adopts  this  laft  opinion.  See 
Swinb.  on  Spouf  36.  But  this  doflrine  of  reciprocity  where,  one 
of  the  parties  is  an  infant  or  under  the  age  of  difcretion,  hoNvever 
true  it  may  be  in  its  application -to  adlual  marriages  or  to  contrail* 
*.  of  marriage  per  verba  de  prafenii,  mull  not  be  confidercd  as  ex- 

tending to  other  contrads  with  an  infant,  not  even  contrads  of 
marriage  per  verba  defuturo\  for  in  them  the  perfon  of  full  age 
^  may,  it  is  faid,  be  bound  a:  all  events  by  our  law,  and  yet  as  to  the 

infant  the  contrad  may  be  voidable,  Acccrdiogly  in  the  caie  of 
Holt  and  IVard  \^t  court  held,  that  if  a  man  of  full  age  enters  into 
a  contrad  of  marriage  with  a  woman  of  15  per  verba  de  futurOi  and 
afterwards  marries  another  woman,  an  adion  on  the  caic  lies  againft 
him  for  breach  of  his  promife.    See  2.  Stra.  850.  &  5^37.  &  S.  C. 
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ki  Fitz-Gibb.  17^.  275.     i.  Bamad.  208.  247.  333.     2*  Barnad. 
12.  173.  176,     As  to  the  cffedl  of  the  26.  of  G.  2.  c.  33.  on/ir- 
j  €titraBs  of  marriage,  fee  note  4. 


I80.  a.] 


{80.  b.] 


(4)  It  fccms  that  prccontra-Sl  is  now  no  longer  a  caufe  for  dif-  [Note  46.} 
folving  a  marriage  in  England;  for  it  appears  impttedly  taken  away 
by  26.  G.  2.  c.  33.  which  enaiis,  that  there  (hall  be  no  fuit  in  the 
ecdeiiaftical  court  for  compelling  the  celebration  of  marriage  by 
reaiibn  of  any  contract,  whether  fer  vtrba  de  pr^fenti  or  per  njerba 
dt  Jiituro,  cniCTcd  into  after  the  25th  of  March  17^4.  It  is  ob- 
iervable,  that  the  ftatote  mentions  contrails  of  marriage  hy  future 
as  well  as  thofe  by  prcfcnt  words ;  but  notwithdanding  this,  it  is  far 
from  being  clear,  that  matrimony  could  ever  be  compelled  in  the 
ecdefiaitical  court  on  a  contract  of  the  former  kind  otherwife  than 
by  odMomition,  and  probably  it  was  included  in  the  flatute  merely 
irem  caution.    See  2.  Sera.  938. 

.  (i)  The  t^.  G.  2.  c.  50.  annuls  the  marriages  of  all  perfbns»  [Note  47.  J. 
who,  after  being  found  lunaticks  on  inquifition  by  commifCon  under 
the  great  feal,  or  afcer  being  committed  to  the  care  of  truflees  by 
a^  of  parliament,  (hall  marry  without  the  chancellor's  declaring 
thim  of  fane  mind.  Before  this  a6l  there  could  be  no  doubt  as  to 
the  validity  of  the  marriages  of  lunaticks,  where  it  could  be  clearly 
proved,  that  they  were  married  in  their  lucid  intervals.  One 
iliould  think,  that  there  could  be  as  little  room  to  doubt  thetr  inca- 
pacity of  contracting  marriage  whilft  in  an  adual  flate  of  infanity^ 
if  our  books  were  not  remarkably  filent  on  the  fubje^,  and  it  was 
Mt  alfo  faid,  that  by  our.  law  an  ideot  a  nafivita/e,  in  whom  the 
general  incapacity  of  making  contrails  appears  to  form  as  flrong^ 
an  obje^ion  as  occurs  in  the  c^fe  of  a  madman,  may  confenc 
to  marriage.  This  doflrine,  as  to  ideots,  however  ftrange  it  may 
appear,  is  mentioned  as  a  point  adjudged  in  one  cafe,  and  feems 
confirmed  by  allowing  dower  to  the  wife  of  an  ideot,  and  by  qtief- 
tioning  the  right  of  au  ideot's  hufband  to  courtefy  merely,  where  on 
IKCOont  of  an  office  finding  the  wife's  ideotcy  and  th^  defcent  of 
land  to  her  after  the  marriage,  it  is  apprehended  that  there  is  a 
concourfe  of  titles  between  the  king  and  the  hufband.  See  i.  Ro«. 
Abr.  357.  and  ante  fol.  36.  b.  and  note  2'.  there.  By  the  Roman 
law,  peribns  continually  mad,  lunaticks  except  during  the  intervaU 
of  fanity*  and  ideots,.  were  all  equally  incapable  of  marriage.  See 
Bronwer.  de  jur.  conoubior.  lib.  2.  cap.  4. 

.  (1)  The  word  bigamy  is  frequently  nfcd  to  defcribe  the  crime  [Note4S.] 
of  marrying  a  fecond  wife  during  the  life  of  the  firfl ;  but  the  pro- 
per name  for  this  offence  in  our  law  is  polygamy,  and  with  us  a 
^g/mnifi  is  a  man  who  either  marries  a  widow  or  after  the  death 
of  his  firft  wife  marries  a  fecond  Unte,  in  confequence  of  which  he 
fc»rmerly  could  not  claim  the  benefit  of  clergy.  This  denial  of 
|he  benefit  of  clergy  to  bigamies  was  in  confequence  of  fome  an- 
mnt  papal  conltitutions  and  canons  of  councils  agaipii  admitting 
bigamifts.  into  holy  orders ;  a  prohibition,  which,  however  fpe- 
cioufly  defended  by  text3  of  fcripture,  wholly  originated  from  the 
injurious  policy  of  the  church  of  Rome  in  diicouraging  the  mar- 
xiages  of  the  clergy,  and  led  the  way  to  the  complete  ellabliih- 
nent  of  celibacy  amongft  them.  See  Levit.  c.  21.  v.  13,  14. 
%•  Tim,  €•  }•  v«  12.  Summa  Concil.  per  Mlrand.  fo!»  4.  a.  1 1 9.  a. 
*  .  i6Si 
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163.  b.  250.  b.  BiDgh.  Antiq.  Chrill.  Ch.  b.  4.  c.  5.    Tay].  Elem. 
Civ.  L.  295.  and  the  word  Bigamus  in  the  index  to  the  Corp.  Jor« 
Canon  ed.  Pithseor.    However,  the  exclufion  of  bigamifts  from 
the  benefit  of  clergy  was  not  entirely  accomplifhed  till  the  council  of 
Lyons  ended  the  doubts  which  before  prevailed,  by  pofitively  de- 
claring bigamifts  omni  priviUgio  chricali  nudatos,     Jt  appears,  that 
this  conftitution  was  immediately  received  in  England;  for  the  (latute 
of  4.  E.  \.  Je  hsgamis  takes  notice  of  it,  an^  explains  how  it  fhould 
be  con  1! rued,  by  directing  that  it  Jhould  be  underftood  to  compre- 
hend bigamifts  before ^  as  well  as  thofe  wiio  became  fo  after.     Sec 
4.  E.  1.  c.  5.     2.  Inft.  273^     2.  Hal.  Hift.  PL  C.  372.     2.  Hawk. 
PI.  C.  b.  2.  c.  33.  f.  5.  and  Barringt.  on  Ant.  Stat,  2d  ed.  73. 
When  the  benefit  of  clergy,  by  being  allowed  to  all  who  could  read, 
was  extended  to  laymen  as  well  as  perfons  in  orders,  the  reafon  for 
oufting  bigamifts  of  clergy  in  great  meafure  ceafcd;  but  notwith- 
flanding  this,  the  exception  of  bigamy  continued  till  it  was  taken 
away  by  the  ftatute  of  Edw.  6.— The  pointing  out  exa£lly  the  ap* 
propriated  fenfe  of  the  word  bigamy  in  our  law  was  the  more  ne- 
ceflary,  becaufe  very  fenftble  writers  have  been  inattentive  to  it. 
We  find  a  remarkable  inftance  of  this  in  the  quarto  edition  of  the 
Statutes,  the  editor  of  which,  in  a  note  on  the  4.  E.  i.e.  5.  refers 
to  the  I.  Jam.  i.e.  1 1.  as  making  bigamy  a  felony. 

[Note  49.]  (2)  In  the  famous  cafe  of  Aftiby  and  White,  in  which  the  quef-  [81.  b*l 

tion  was,  whether  an  aflion  on  the  cafe  would  lie  again  ft  a  return- 
ing officer  for  refufing  a  vote  at  the  eledtion  of  a  member  of  par- 
liament, one  objedion  made  to  the  adion  was,  that  it  was  of  the 
iirft  impreftion  9  and  the  words  of  Littleton,  in  ex()laining  why  an 
adlion  could  not  be  maintained  on  the  ftatute  of  Merton  ag^ainft 
a  guardian  for  difparapement,  were  much  relied  upon  by  judge 
Powys  as  an  authority  direftly  in  point.  But  lord  chief  juftice  Holt 
anfwered  this  objedlion  by  citing  many  inft.mces  of  allowing  new 
actions;  and  therefore  in  this  particular  judge  Powell  concurred 
with  Holt,  though  they  diftercd  on  the  principal  queftion.  See 
2.  L.  Raym.  944.  946.  and  957.  It  might  alfo  have  bwen  obferved, 
that  Littleton  is  only  ftating  the 'opinion  of  others,  and  that  he 
concludes  with  a  quare\  and  further,  that  in  the  cafe  put  by  him 
the  queftion  was  merely,  whether  the  proper  remedy  was  by  a^ion 
or  by  entry.  However,  it  mnft  be  confefted,  that  the  novelty  of  an 
ad^ion  may  frequently  be  fairly  urged  as  a  ftrong  prefumpti've  ar- 
gument againft  its  lying ;  more  particularly,  where  the  righty  which 
IS  the  foundation  of  the  a^ion,  is  admitted,  and  the  mode  of  re* 
lief  is  the  only  thing  controverted,  as  was  the  cafe  in  Aftiby  and 
White. 

• 

[Note  50.1  (0  ^^^  ^'^^^  7^'  *•  ^^^^  Coke  there  cites  a  paffage  fromro^  ^  1 
Domefday-book,  in  which  reliefs  are  mentioned ;  and  from  this  early  L  J*  •J 
ufe  of  the  word,  and  from  the  terms  of  a  law  of  Edward  the  Con- 
feflbr,  and  of  two  laws  of  Canute,  fome  have  inferred,  that  reliefs 
were  known  to  the  Saxons.  This  circumftance  is  mnch  relied  on 
by  thofe  who  infift,  that  feudal  tenures  were  eftabliftied  in  England 
before  the  Conqueft ;  and  therefore  iir  Henry  Spelman,  who  fup- 
ports  the  contrary  opinion,  is  very  full  in  his  obfervation  on  thi» 
part  of  the  fubjedl.  The  fum  of  what  he  advances  is,  that  Domef- 
day*book  at  the  utmoft  only  proves  the  ufe  of  reliefs  after  the 
Conqueft,  which  is  not  denied ;  that  the  fuppoftd  law  of  Edward 

the 
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the  ConfefTor  is  either  not  genuine  or  belongs  to  William  Rufas ; 
that  beriotj  which  is  the  word  ufed  in  the  original  language  of  the 
laws  of  Canute,  is  improperly  tranflated  rehifi  and  laftly,  that 
however  it  might  fuit  v^ith  the  policy  of  the  Normans  to  ammilatk 
reliefs  to  htriots^  there  were  the  moll  efTential  diiFerences  betweea 
the  two*  According  to  fii*  Henry  Spelman;  the  heriot  was  paid  out 
of  the  goods  of  the  dectafed  pofTefTor  of  the  land,  the  relief  by  the 
heir^  out  of  bis  rwn  piirji  \  the  heriots  at  all  events*  the  relief  only 
in'  cafe  of  taking  up  the  lands  in  fucceflion.  Thefe  two  of  the  dif* 
ferenors  taken  by  Spelman  are  particularly  flated  here ;  becaufe 
they 'apply  to  heriots  and  reliefs  as  they  are  now  di din euilh able. 
See  the  Treat,  on  Feuds  in  Spelm.  Pofthum.  31.  It  is  obfervable, 
that  Brafton  marks  the  diflmdlion  between  reliefs  arid  heriots  very 
ftrong!y>  artd  in  terms  partly  correfponding  with  the  idea  of  SpeU 
tnan;  for  after  treating  at  large  on  reliefs  Bradton  adds,  e/l  quidem 
alia  pr^jlatio,  qtue  nominatitr  beriettum,  et  qua  nulldm  comparationem 
baheat  ad  reli*vium ;  fcilicet,  ubi  tenensy  fiber  *u.  I  fervus,  in  moYti 
fua  dominum  Juum^  de  quo  ten  erit^  refpicit  de  meliori  aife^io  fuo,  <uel 
de  fecundo  meliori ^  fecundum  di*verfam  locorum  con/uetudtnem ;  qu^ 
guidem  prafiatio  magi s  Jit  de  gratia  quam  dejure^  et  qiut  bareditatem 
non  coutingtt.  See  fira^t.  lib.  2.  cap.  36.  fo.  86.  a*  Sec  further 
as  to  heriots,  poll.  185.  b. 

(a)  See  ace*  Ley  on  Wards  and  Liv.  fol.  ed.Jy.  W.  Jo.  133.  [Note  51.1 
The  diftindiioh  is  not  merely  nominal  i  for  lord  Coke  in  another 
place  affigns  it  as  a  reafon,  why  a  relief  is  not  within  the  limitation 
of  50  years  prefcribed  by  the  32.  H.  8.  c.  1,  in  the.cafeof  ivowry 
bT  conufance  for Juii  or  fervice.  2.  In  ft.  95.  Note,  that  in  the  book 
lail  cited /0m  years  are  mentioned  as  the  limitation  in  the  32.  H.  8. 
but  mr;  Ru^h^ad  iri  his  edition  of  the  Statutes  fays,  that  in  the  rg»  - 
tord  the  time  is  f/ty  years^ 

(3)  But  it  ifi  faid,  that  if  the  relief  is  claimed,  not  by  reafon  of  [Note  51.] 
tenure,  but  by  cu^om,  there  mud  be  a  prefcription  for  the  dillrefs 
to  warrant  it.     Sec  W.  Jo.  133. 

^oji  b.J  (5)  This  annuity  is  therefore  called  creation-mene^,  and  the  fcrant-[NotC  53^  J 

of  it  ufually  expreiTed,*  that  it  was  afligned  in  order  to  enable  the 
grantee  the  better  to  fuftain  his  neiVly- acquired  dignity.  Mr; 
Madox  gives  lis  various  infhmces  of  fuch  annuities;  and  it  appears, 
that  they  were  not  confined  to  earls ;  for  one  of  the  letters  patent 
'  in  his  book  is  a  grant  of  16 1.  a  year  by  Hen.  6.  out  of  the  crown 
re  Venues  in  Cumberland  to  fir  Thomas  Percy  on  creating  him  baron 
of  Egremont.  Sec  Mad.fiaron.  Anglic.  t±2*  Iri  Dyer  2.  a.  no- 
tice is  taken  of  an  annuity  of  this  kiiid;  ana  it  i^  there  faid  to  be 
fo  atnnexed  to  the  dignity  as  not  to  be  alienable.  See  further  as  td 
treaiion-iiioney,  Camd.  Britinli.  ed.  17^2.  p.  125. 

li±i  Zi]  (*)  ^^  '*  f^  ^^fi  rf  ^^'  ^Iffgt  ibe faiber  Jball  bave  ibe  cuftody  6/  fNotc  C1 1 

^    ^        •■     ibe  body  and  tbe  marriage.     7.  J ac^  Cur.  Ward.   Leyn.t.   Union* %  ^  ^^^ 

ufi.    Hal;  MSS.-^^ee  Ley  i. 

tSc*  a^l         to  By  the  12.  Cha.  ii  c,  24.  tendre  by  Inigbt^i  fir*viee,  whc-  fNote  5 C.I 
•    ^       *-*     ther  of  the  king  or  of  a  common  perfon,  together  with  all  its  op- 
preffive  fruits  and  cohfequencesi  as  alfo  thofe  of  /ocage  in  cmfiu^  is 
wholly  tAken  awa/j  and  CTci*/  fuch  tenure  u  converted  into /r^/ 

(Ij  and 
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and  commctfjpcagi.    The  fame  ftatute  enaAsj  that  all  tenures  which 
,  Hiould  afterwards  he  created  hy  the  king,  fliould  be  in  free  and 
iommou  ficage  only.    Nothing  can  be  more  full  in  expreifion  than 
thi<>  adl;  for  befides  ^Mrro/Vy  aboKQiIng  tenure  by  knight's  fervice^ 
and  the  conl«(|oences  pecaliar  to  that  tenore  znAficagi  in  cofite^  it 
defcends  into  farticutarf^  with  %  redundancy  of  words,  which  caa 
•nly  be  accounted  for  by  the  extreme  anxiety  to  extirpate  com^ 
pletely  Che  evils  the  leeiiWture  had  ond^r  co0templation>  for  which, 
purpofe  it  mieht  be  deemed  moft  fafe  to  attack  them  in  every 
Ihape^     We  have  already  obferved  in  feme  former  notes,  that 
homage  efeuage  arid  the  ToAi^fur  fit  marier,  and  fur  f aire fitx  cbU 
ntalur  are  exprefsly  mentioned.    It  remains  to  add,  that  the  &»• 
tute*  after  takinjg  awav  the  court  of  wards  and  liveries^  enamcratea 
wardflitpSy  livenes,  pnner  feifina.  or  oaflerlentains^  values  and  for- 
Ikitures  of  marriages^  and  fines  feifttres  and  pardons  for  afienatton» 
and  fweeps  away  the  whole.    Bat  the  afl:  preferves  rents  certain^ 
heriotSr  Uitts  of  court,  and  other  fervices  incident  to  common  fo- 
cage,  and  fealty;  and  alfo  fines  for  alienation  due  by  the  cuftom^ 
•f  particular  manorsr  unfefs  iuch  fines  are  for  lands  mt-  capi$e.    Rci» 
liefs  for  lands,  of  which  the  tenure  is  converted  ii^to  common 
fbcage,  are  alfo  faved  ia  ibme  inftances ;  for  the  daufe  which  pre- 
lerves  rtuU  certain^  provides  that  foclv  relief  Ihall  be  paid  m  reJ^eBk 
tffuch  rewtSf  as  is  paid  00  the  death  of  a  tenant  in  common  focage. 
*  From  this  ctaufe  it  feems,  that  there  can  be  no  relief  out  of  lands 

which  the  ftalale  changed  into  focage^  onlt fs  where  a  quit  rent  is 
alfo  payabk ;  and  the  reafen  of  thus  exprelling  the  a£t  w91  appear 
by  confidering,  that  a  yearns  rent  is  the  relief  for  lands  holden  bv 
common  focage,  and  confequently  is  never  due  out  of  lands  which 
are  not  fubjeS  to  a  rent,  unlefs  by  (pedal  ciiftom^  or  exprefs  re- 
iervation.    See  poft.  Seft.  izfh 

f  Rose  56.  J         fi)  Mr.  Somner  difapproves  of  this  etymdogyr  as  not  large  fSd.  a.J 

enough  to  comprehend  aH  the  fervices  of  the  tenure  by  focage, 
which  m^y  be,  and  fometiAes  are,  totally  unconnefled  with  the 
plough.  According  to  him,  focage  is  derived  from  the  Saxon 
word^^,  which  fignifies  Uiertj^  or  pri^viUge,  and  with  agium  uddcd 
to  denote  the  agenJta  or  fervice  imported  a  free  or  privileged  te- 
nure ;  and  this  derivation  is  preferred  by  a  writer  of  great  judg- 
ment. Somn.  Gavelk.  I3i3.  and  2.  Blackft,  Comment,  ^ih  ed.  8o<. 
However  fir  Martin  Wrightr  though  he  confe/Tes  the  ingenuity  of 
mr.  Somner's  derivation,  endeavours  to  juftify  Littleton's,  and 
thinks  that  the  obje£lion-  to  it  is  obviated,  when  it  is  confidered,. 
that  in  the  cafe  of  focage-tenures  piough-fervice  was  the  moft  an- 
cient and  ufual  refervation  ^  to  which  obfervation  one  may  add, 
that  the  propriety  of  a  denomination  is  not  always  the  proper  teft- 
of  etymologies.  Wright's  Ten.  14.3  •  It  feems' indeed^  that  both 
derivations  have  their  (hare  of  probability,  which  is  as  much  as  caa 
be  expe^ed  on  a  fubjed  fo  very  uncertain. 

fNote  57.7  (^)  Th*5  explanation  of  Thane-land  and  ReDi4and  isoppofed 

by  fir  Henry  Spelman,^who  inveiligates  the  fubjefk  very  minutdy* 
See  Spelm.  Poflhum.  38,  39.  In  a  former  note  we  had  occafion 
to  hint  at  fir  John  Dalrymple's  opinion  on  the  fame  fubjedt,  and  on 
the  nature  of^the  differehce  between  6ock-Iaftd  Bnd /elk- kn/i.  See 
ante  6.  a.  note  6*  Since  the  writing  of  that  note,  a  traft,  iatitJed> 
ji  Difcoutjt  M  the  B^k'land  and  F elk  land  of  the  Sajfons,  hath  been. 
•  *  .  prinicdr 


[Sy.  a.] 
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printed,  the  profefled  objed  of  which  is  to  extfnine  and  confute  die 
notions  advanced  by  iir  John  Oalrymple.  This  trad*  being  at 
prefent  only  diftributed  aniongft  the  aUthor'l  friends,  is  difficult  to 
be  procared»  and  is  mentioned  here  for  the  fake  of  foch  readers  aa 
may  be  curious  to  explore  this  dark  and  controverted  fubjed.  See 
farther  Fearn^  Ltgigraphic  Chart  of  Landed  Proper t.  ante  6.  b» 
7.  a.  58.  a.  atid  2.  Whitak.  Hill.  Manchefl.  154. 

(i )  According  to  Fittherbert>  fuch  a  tenure  was  i^ghi*tjimn€f*  [Note  m%,  1 
•This  he  infers  from  the  form  of  a  writ  of  livery  fued  ooc  by  an  heir  . 

on  attaining  his  full  age>  where  he  held  of  the  king  as  rf  tm  honor 
in  the  king's  hands  by  the  fervice  of  rendering  che  rent  of  tea 
fhilKngs  a  year  towards  guarding  the  caftle  of  Dover ;  and  Fitt- 
herbert  endeavours  to  account  for  the  tenure  being  knight's  fitt*> 
vice>  by  fuggefUng*  that  the  fervice  might  anatmly  have  been 
guarding  the  caftle»  and  thac  in  modern  times  the  king  might  take 
a  rent  in  lien  of  caftle-guard  ;  which  taking  of  a  renc»  fays  Fits- 
herberc,  would  not  alter  the  nature  of  the  tenure,    Fit&herb.  Nat^ 
Br.  256.     However,  this  opinion  of  the  reverend  judge  is  not  de* 
Ifvered  abfolacely,  but  is  accompanied  with  k.  quart  \  and  indeed  it 
''         feems  very  liable  to  exception.     For-^i.  The  form  of  the  writ 
t'elied  upon  appears  Quite  confident  with  /ccagt  in  capiu;.(iang  of. 
livery  by  the  heir  at  full  age  having  been  incident  to  that  tenure 
as  well  as  to  knigbi^s  ftmfici  in  capites  unlefs  the  heir  was  under 
foorteen  at  the  death  of  the  anceilor.     See  ante  77.  av-^a.  The 
propriety  of  the  writ,  in  the  cafe  to  which  it  is  applied,  may  be 
fufpefted  ;  for  fuing  of  livery  by  the  heir,  except  in  fome  few  fpe- 
cial  cafes  diftingaiihed-  by  a  kind  of  prefcription.  of  which  lord  Coke 
fpeaks  doubtfully,  was  confined  to  tenure  iu  capite,  or>.  to  nfe  the 
phrafe  preferred  by  mr.  Madox,  «/  de  corona^  whereas  the  writ  in 
Fitaherbert  reprefents  the  tenure  to  have  been  ut  di  honon.    See 
ante  7  J.  a.«^3.  Fitzherbert's  reaibn  for  eonfidering  the  tenure  as 
knight's  fervice  feems  unwarranted  by  the  terms  of  the  writ.    He 
fuppofes  the  fervice  referved  to  be  calUe-guard,  and  the  rent  to  be 
merely  taken  by  the  king  as  a  commutation  in  money ;  but  the 
Writ  exprefsly  flates  the  rent  to  be  the  iervice«-«4*  \i  l<itaherbert» 
by  faying  that  the  king  took  the  rent  for  the  calUe-guard,  means 
that  the  Tatter  was  fo  changed  into  the  former,  that  the  caiUe-guard 
could  no  longer  be  demanded,  then  his  idea  of  the  tenure's  conti* 
nuin^  to  be  caftle-guard  and  in  chivalry,  is  contradided  by  fif 
William  Capell's  cafe  cited  in  lord  Coke's  report  of  LutterelV 
Cafe ;  for  in  that  the  court  held,  that  by  fuch  a  perpetual  change  of 
the  (ervice  the  tenure  was  converted  into  focage.   See  4*  Co*  8^«  a« 
*r'5.  The  authority  of  Littleton  is  clearly  againfl  Pitaberbert'e 
,   notion ;  and  according  to  the  opinion  of  the  former^  a  cafe,  ia 
which  the  fervice  referved  was  a  yearly  rent  in  money  for  guard  of 
the  caftle  of  Dover,  was  adjudged  early  in  the  reien  of  Charles  the 
firft.    See  Lin.  Rep.  47.    However  it  ihould  not  be  concealed,  that 
in  this  lafl  cafe  the  court  feemed  inclined  tu  think,  that  under ^iddt 
circumOances  there  might  be  a  change  of  the  caftle-^uard  into  rent 
by  confent  of  the  king  and  his  tenant  without  altenng  the  tenuret 
where  evidence  could  be  given  of  the  manner  in  which  thf  change 
was  effeded* 

Iv*  ^'j         ^'^  Here  the  word  hiir  is  fignificant;  for  it  (eems  to  import,  [Note  jg.1  ] 
Aat  guardiaBihip  in  Ibcage  can  1^  of  han  only*    However^  tl^gh  ^ 
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it  WM  always  clear,  that  guardian  in  chivalry  coxdd  only  be  on  a 
Aefceutt  yet  fome  have  doubted  whether  ward  (hip  \vifccagt  might  not 
be  where  the  infant  was  in  by  purchafe.  This  point  was  agitated 
fo  late  as  the  28th  and  29th  of  Charles  the  fecond,  when  the  court 
heldj  that  guardianfhip  in  focage  was  equally  confined  to  a  defcent 
with  gaaroiaaihip  in  chivalry.  2.  Mod.  176.  Via.  Abr.  Guar* 
diaiip  1. 

[Note  60.]  (2)  Mr.  feijeant  Hawkins  fuppofes  an  elder  brother  to  purchafe  [SS*-  b»] 

landf  and  the  land  to  defcend  to  his  younger  brother  being  nnder  "* 
14;  in  which  cafe  the  infant's  paternal  and  maternal  relations  are  . 
equally  of  the  blood  of  the  firil  purchafer,  and  therefore  equally 
capable  of  inheriting  to  them ;  and  then  mr.  ferjeant  aiks^  who 
ihall  Be  guardian  in  focage.  Hawk.  Abr.  of  Co.  Litt.  Perhaps 
there  may  be  fome  difficulty  in  folving  this  queftion.  If  Littleton's 
role  be  iinderftood^r/<?^,  there  cannot  be  any  guardian  in  focage 
in  fuch  a  cafe«  unlefs  the  next  friend  is  a  father  or  mother  or  other 
lineal  anceftor,  or  of  the  half  blood ;  for  all.of  the  other  relations 
may  by  poffibility  fucceed  as  immediate  heirs  to  the  fon.  But  if 
the  next  of  blood  op  either  fide  may  be  guardian,  the  mother's 
blood  rauft  be  preferfed»  beqaufe  they  are  the  moft  remou  from  the 
fucceflion. 

[Note  61.]  (3)  Gaardian /^r  r/n^  i/r  w^r^  is,  where  one  infant  in  ward« 

fhip  is  guardian  of  another  infant,  in  which  cafe  the  wardlhip  of  the 
firil  infant  intitles  his  guardian  to  the  ward(hip  of  the  fecond.  But 
it  feems,  that  only  guardian  in  chivalry  and  in  focage  could  be 
guardian  per  cauje  dt  *ward*  See  2.  Ro.  Abr.  35.  40.  and 
Vaugh.  184. 

[Note  62.]         (5)  This  point  appears  to  have  been  adjudged  c9ntra  in  lord 

Coke's  time,  though  it  is  not  taken  notice  of  by  him.  See  Swan's 
cafe,  2i  Ro.  Abr.  40.  Ow.  128.  Mo.  639.  Cro.  Eliz.  825.  and 
2.  And.  171.  i-lowever,  as  lord  Coke  here  decides  againft  the  half 
blood,  the  queftion  was  revived  after  the  Reftoration;  but  the  cafe 
did  not  produce  any  opinion  of.  the  court.  T.  Jo.  17.  The  rule 
as  expreiled  by  lord  Coke  certainly  excludes  the  half  blood ;  becauie 
he  extends  it  to  all  poITibility  of. defcent.  But  if  the  judgment  in 
Swan's  crife  was  right,  the  rule  ihould  be  coniined  to  all  poiiibility 
Cf  immediati  defcent. 

[S^otc  63.]  (6)  Lord  chancellor  Macclesfield  very  much  difapproved  of  the 

rule  of  our  iaw,  which  gives  the  guardianfhip  in  focage  to  the  next 
of  kin  to  whom  the  land  cannot  defcend.  He  would  not  allow  the 
"  exclufion  of  the  heir  to  the  land  to  be  founded  on  reafon,  but 
deemed  it  the  offspring  of  barbarous  times  and  the  et^t6i  of  a  cruel 
'prefumption.  Therefore,  when  he  was  applied  to  on  a  like  priur 
ciple,  for  an  order  to  remove  a  lunatick  from  the  cufiody  of  mc* 
jailice  Dormer^  who  was  the  lunatick' s  uncle  and  next  in  remain^ 
der  to  him,  but  hid  with  the  confent  of  the  nominal  committee  of 
the  lanatick's  perion  taken  care  of  him  for  many  years,  and  treated 
him  with  the  greatefl  tendemels,  under  thefe  circumilances  his 
lordfhip  refufed  to  make  fuch  an  order,  i.  P.  Wms.  260.  See 
alfo  9.  Mod.  142.  and  Cary's  Rep.  137,  138.  But  notwith^land- 
ing  this  cenfure  by  one  molt  defervedly  of  high  authority^  the  rule  - 
of  our  law  in  refpedl.  to  guardianfhip  ia  focage^  confidered  as  one 

fettling 
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fettling  the  right  by  neamefi  of  blood  without  regard  to  perfonat 
qualificationsj  which  was  the  point  of  view  in  which  lord  Coke  and 
thofe  he  follows  extolled  it,  is  furely  very  defenfible ;  for  it  gives 
the  caftody  of  the  infant's  perfon  to  thofe,  who  in  point  of  nearnefs 
9f  blood  have  equal  pretentions  to  the  trufl,  without  the  fame  temp- 
tation in  point  of  interefi  to  abufe  it.  However,  in  j unification  of 
the  Roman  law  it  (hould  be  remembered,  that  their  order  of  fuc« 
ceflion  made  it  impoflible  to  adopt  a  diflindtion  like  that  of  our 
law  in  the  cafe  of  guardkn(hip  in  focage ;  for  by  the  Roman  law, 
the  relations  both  ot  i\it  father^ ^  and  mother''^  blood,  being  in  equal 
degree,  were  equally  capable  of  inheriting;  and  the  emperor  Juf- 
tinian  having  wholly  deflroyed  the  dilHndtion  between  the  agnati 
and  r^^ff^//,  there  could  not  hft  proximity  of  blood  Without  proximity 
to  thefuccejjion.  Novell.  i8.  c.  4,  5.  Such  being  the  difference  of 
the  two  laws  in  point  of  fucceffion,  it  is  rather  unfair  to  make  a 
comparifon  between  them  in  point  of  guardianfhip.  Befides,  near'- 
tuft  of  blood  dilone  is  at  befl  a  very  exceptionable  rule  for  fettling 
the  right  of  guardianihip.  It  muft  frequently  give  a  title  to  thofe, 
who  are  in  every  refped  the  leail  qualified  for  a  trull  fo  delicate 
and  important.  Nearnefs  of  blood  ought  to  be  greatl]^  regarded  ; 
particularly  in  the  cafe  of  parents,  whofe  title  by  nature  is  fo  ftrong, 
that  to  wrefl  from  them  the  cullody  and  education  of  their  chil# 
dren^  except  when  there  is  any  grofs  mifcondud  or  the  moft  ap- 
parent incapacity,  would  be  very  inhuman  indeed.  But  perfonal 
qualities,  iituation  of  life,  interefl  in  the  fucceflion,  and  other  cir-» 
cumflances,  whether  operating  for  or  againfl,  fhould  alfo  be  at*  . 
tended  to;  and  hence  arifes  the  neceflity  of  a  difcretionary  power  in 
the  choice  of  guardians.  On  this  principle  in  many  countries  in 
Europe  the  father  is  now  intrufled  with  the  power  of  affigning 
guardians  for  his  children  by  teilament*  and  for  want  of  a  teda- 
mentary  guardian,  fome  great  magiftrate  or  judicial  olicer  is  au- 
thorized to  nominate ;  and  in  other  countries  guardians  are  wholly 
dative  by  a  magiftrate.  Groeuweg.  de  h^%»  Abrogat.  lib.  i.  tit.  15. 
Voet  Comment,  ad  Panded.  1.  26.  1,  2,  3.  i.  Strah.  Dom.  264. 
Stair's  Infl.  of  Law  of  Scoth  3d  ed.  46.  In  effeS,  our  law,  as 
changed  by  flatutes  and  regulated  by  the  modern  pradice  of  the 
court  of  chancery,  conforms  very  much  to  thefe  modes  of  prefcrib- 
ing  who  (hall  have  the  guardianihip.  But  this  fubjed  will  be  morf 
fully  opened  in  the  fucceeding  notes. 

(9)  Lord  Coke  (hould  not  be  undcrftood  to  aiTert  that  a  guar-  [Note  64.] 
4ian  by  nature  is  not  accountable,  for  the  profits  of  the  infant's 
eflate ;  that  being  a  do6lrlne,  which  feems  inconfiftent  with  (he  na- 
ture of  every  other  kind  of  guardianihip  except  guardianihip  in 
chivalry.  It  is  therefore  prefnmed,  that  lord  Coke's  meaning  was,  * 
that  the  father  fhall  be  deemed  guardian  in  focagi ;  becaufe  in  that 
chara£ier  the  law  makes  him  accountable  to  the  fon  for  the  nfalut 
<fhis  marriage  as  well  as  for  the  profits  of  bis  lands  %  whereas  ifn 
the  character  of  guardian  by  nature^  he  it  only  accountable  for  th« 
latter. 

• 

(11)  Ante  74.  b.     Thojigk  guardianihip  in  cbivahy  is  now  rNote65.1 
taken  away  by  ad  of  parliament,  it  may  be  ufeful  to  recollect  fome 
general  things  concerning  it ;  and  for  the  eafe  of  the  Undent  in  that 
cefped,  the  following  particulars,  feleded  principally  froth  the 
Chapter  of  Knighta  Service^  are  brought  into  one  point  of  view.-*    * 

(  J  3  )  .  Coardianlhip 
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Goardianlhip  in  chivalry  could  Only  be  where  the  eftate  vcfted  Tgg^  1>*1I 
in  the  infant  by  4le/cint,-^ AW  males  under  21  at  the  anceftor's  death  ^  *  *"* 
were  liable  to  it;  but  noi femaUs,  unlefs  they  were  then  under  14. 
^•It  extended*  not  only  to  the  per/in  of  the  infant,  but  alfo  to  all 
fuchof  the  infant's  lantts  or  tenemtnts  at  were  within  the  guardian's 
feigniory ;  and  if  the  king  was  guardian  in  refpc^  of  a  tenure  in 
tmpitet  then  to  the  nvbok  of  the  infant's  e(late»  of  whomfoever 
holden,  whatever  the  tenure^  and  whether  lying  in  tenure  or  not. 
^— If  the  infant  heir  held  lands  by  knights  icrvice  of  feveral  lords* 
each  lord  had  the  ward(hip  of  the  land  within  his  ieigniory ;  and 
as  to  the  body»  the  wardihip  of  it  belonged  to  that  li)rd,  of  whom 
the  tenure  was  mofl  ancient,  he  being  liyled  the  lord  by  priority  % 
•nd  the  others  lords  by  pojteriority.  But  this  mull  be  underftood 
with  an  exception  of  the  king ;  for  if  any  lands  of  the  infant  were 
holden  of  the  king  by  knights  fervice  in  capite,  he  was  intitled  to 
the  wardihip  both  of  the  infantS  body  and  ail  his  lands  held  of  the 
crown  in  capit$^  or  of  others  by  knights  fervice.->-lt  continued  over 
males  till'  tnvifitj'one,  over  females  till  Jtxteen  or  marriage.'^^When 
it  determined,  if  the  tenure  was  of  a  fubjed,  the  heir  might  enter 
pn  the  lord  immtdiattly ;  but  if  the  king  had  the  wnrdOiip,  then  the 
heir  was  not  intitled  to  take  poiTeiiion  of  the  land  without  fuing  ta 
'the  crown  for  livery»  which  was  a  procefs  both  nice  and  expeniive« 
See  ante  77.  a.-^It  had  a  preference  with  rcfped  to  the  cuftody 
of  the  infant's  body  over  every  other  fpecies  of  ward(hip»  except 
Only  that  of  thc/atbfr  where  the  infant  was  his  htir  apparent ;  even 
the  mother  beinff  excluded.-^It  intitled  the  lord  to  make  a  fale  of 
the  marriage  of  the  infant,  fubje^  only  to  the  reflri<^tion  ,of  not 
di/par0iing  \  and  if  the  infant  refufed  the  marriage  tendered  by 
the  lora»  or  married  after  fuch  a  tender  and  againlt  the  lord's  con* 
fent ;  in  the  former  cafe,  the  infant  was  liable  to  the  payment  of  a 
fiun  equal  to  the  value  of  the  marriage,  that  is,  to  the  profit  M'hich 
the  lord  might  have  made  by  the  fale  of  it ;  in  theiatter  cale,  the  heir 
fimedi  paid  the  fame  fum  as  for  a  rcfufal,  but  the  heir  male  was 
charged  the  dowhU  value,  which  was  called  a  forfeiture  of  marriage.— n 
The  guardian  in  chivalry  was  not  accountable  for  the  profits^made 
pf  the  infant's  land  during  the  wardfiiip,  but  received  them  for  his 
own  private  emolument,  fubjc€l  only  to  the  imre  maintenance  of 
the  infant.  At  leaft  it  doth  not  appear  in  any  work  we  have  feen» 
what  means  were  provided  for  enforcing  the  guardian  out  of  the 
pro/its  of  the  eftatfe  in  wardftiip  to  fupport  and  educate  the  infant 
in  a  (l^le  and  manner  fuitable  to  his  rank  and  fortune. — Lallly, 
gttardianihip  in  chivalry,  being,  deemed  more  an  in:er(ft  for  the 
frefit  of  the  guanftSH  than  a  trufi  for  the  Semjj  of  the  fuan/,  was 
faleable  and  tranbfcrrable,  like  the  ordinary  fubje6\s  of  property,  to 
the  beft  bidder,  and  if  not  difpofed  of  was  tranlmiflible  to  the  lord's 
perfonal  reprefentatives,  Thus  the  cuftody  of  the  infant's  pcrfonj,  . 
fl8  well  as  the  care  of  his  eftate,  might  be  devolved  upon  the  moft 
perfed  fitanger  to  the  infant,  one  prompted  by  every  pecuniary 
motive  to  abufe  the  delicate  and  important  truft  of  education, 
without  any  tics  of  blood  or  regard  to  counteradl  the  temptations 
pf  intereft,  or  any  fufficient  authority  to  reftrain  him  from  yielding 
to  their  influence.  This  explication  of  the  nature  of  wardihip  iii 
chivalry,  general  as  it  is,  may  well  excite  a  ftrong  idea  of  the  hor- 
rid evils  ncceffarily  incident  to  it.  On  the  firft  reflexion  it  is  na* 
tural  to  wonder,  how  it  hapf  cncd,  that  a  fpecies  of  guard tanfhip  fo 
tfonilituted  on  principles  repugnant  to  the  voice  of  nature,  fo 
(bunded  in  inhpmaniiy,  fo  retarding  to  the  progrefs  of  fcience  an4 
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literature  amongd  perfons  of  high  birth  aod  with  ereat  hereditary 
cdates,  and  (o  feemiiigly  replete  with  mifchiefs  both  public  and  - 
private*  ihould,  in  a  country  diilin^uiOied  for  coniinual  firuggles 
to  prefcfrve  the  valuable  acid  to  annihilate  the  opprefive  parts  of 
its  cooAitution,  be  patiently  endured  for  feveral  ceaturies  afcer  th« 
Cooqueii,  and  evtik  remaip  «tnreformed  by  any  e;fi«^al  checlu 
to  fofren  its  rigoar,  till  it  was  wliolJy  taken  away  at  the  Reftoracion. 
Perhaps  however  on  further  confideration  of  the  fubje^^,  the  wenief 
may  ib  fome  meafure  ceaCe  ;  for  the  facility  of  evading  guardian- 
ihip  in  chivalry^  which  could  only  be  on  a  dtfumty  may  account 
both  for  its  being  fo  long  fubmitted  to^  and  for  its  producing  con- 
sequences lefscxteniively  pernicious  than  ieem  almofc  neccilarily 
tncideat  to  ic  Various  modes  of  pireventing  the  defntnt  were  prac» 
tifed.  One  was  enfeoffing  che»beir  in  the  aiKeftor's  life- time; 
and  another  was  enfeoffing  Grangers  on  condition  to  pay  a  fuov 
far  exceeding  the  value  of  the  laiid»  at  a  time  fo  fixed  as  to  cor- 
ce^od  with  the  hcii^s  coming  of  age,  who  might  then  enter  for 
breach  of  the  condition.  See  fiat.  Marlebridge  5a.  Hen.  ^.  c.  6.  and 
t.  Iniil.  109.  When  tkeie  modes  were  decHured  to  be  fraudulent* 
And  therefore  checked  by  the  ilatute  »f  Mariebridge,  a  tbirdt  ftiU 
more  fit  to  attain  the  fanie  end^  Succeeded ;  for  ujts  and  trufis  being  ' 

invented,  and  guardianihip  in  chivalry  being  only  of  legal  cftatcs,  it 
became  the  famion  to  make  feoffments  to  aifes,  as  well  for  prevent- 
ing ward(hip»  as  ior  avoiding  reliefs  and  foifeitures.  and  indiredlly 
•exercifing  the  power  of  devifing ;  and  thus  the  heir  taking  only 
the  ufe  of  the  land  on  a  defcent  inftead  of^becoroing  kgal  tetunu^ 
he  of  courfe  efcaped  being  in  wardlhip.    This  evafion  continued  ia 
practice  till  4.  Hen.  7.  when  the  legiflatju-e  thought  proper  once 
more  to  interfere  in  favour  of  the  lord*  and  made  the  heir  of  cejiuf 
^fms  ujt  equally  liable  to  wardlhip  in  chivaby  with  the  heir  of  one 
dying  feifed  of  the  Ugml  eliate.     See  4.  Hen.  7.  c.  17.     Ante  ^4.  b. 
•and  2.  InfL  110.   Indeed  for  fome  time  after  4.  Hen.  7.  there  feem 
to  have  been  no  other  means  of  pfeventing  wardfhip  in  chivalry* 
•than  the  anceftor's  making  a  leale  for  life  with  remainder  to  his 
Seir  apparent  in  fee.     But  this  protedion  «f  wardlhip  in  chivalry 
was  foon  followed  by  a  great  diminution  of  its  profits  s  for,  in  the 
fucceeding  reign,  tl^e  ftatuteof  wills  gave  the  power  of  deviiing  fb 
as  to  deprive  the  lord  of  the  wardlhip  in  t-wo- thirds  of  the  land 
'  holden  by  knights  fer vice ;  in  which  contradled  ftace  this  odiooa 
ipecies  of  guardianihip  was  fuffered  to  languilb*  till  it  was  intirely 
aboliffied  by  the  famous  fiatvte  of  Charles  the  fecond»  together 
with  the  mher  opprefiive  appendages  of  military  tenures.     2.  InlU 
1 19*  in«    The  curious  reader  may  fee  further  on  this  fubjed  in 
•Smith's  Commonwealth.  £ngl.  ed.  b.  3.  cap.  5.     Staunf.  Prserog. 
4.  Inft.  1 86.     "L^y  on  Wards  and  Liv.  et  ante  paffim  in  the  Chap- 
ter of  Knights  Service  and  the  books  there  cited*  the  titles  Gardi 
and  Guardian  in  the  Abrid^ementSy  Crompt.  Juriid.  of  Co.  i|2«  a* 
io  125.  and  Mad^  Ejceheq.  foL  ed.  221. 

(12)  Many  of  oar  books*  efpedally  fome  of  modem  date*  an  very  [Note  6d.J 
indifcrtmioate*  when  they  mention  guardianfhip  by  nature.  Some- 
times  the  father  is  ftyled  guardian  by  nature  oi  his  heir  apparent 
/or  the  time  in  general  terms*  fuch  as  at  firil  appear  to  intimate* 
chat  by  our  law  «>  other  anceibr*  except  the  father*  not  even  the 
Biother*  is  intitled  to  the  guardianfliip  in  that  right ;  and  accord- 
ingly lord  chief  baron  Comyns  makes  this  inference  from  ^e  Ian- 
fuage  of  the  books,  though  as. we  conceive  too  haiHly*    See  Com. 

(14)  Dig. 
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Dig.  Gardian,  C.     3.  Co.  38.  a.    6.  Co.  21.  b.  there  cited,    Atf  gg^  t5»"i 

other  times  we  are  told,  that,  the  father  being  dead,  the  mother^  ^ 
inay  have  a  writ  of  trefpafs  quare  con/anguine um  et  baredtm  ctfit ; 
which  imports,  that  (he  may  alio  be  guardian  by  nature  of  her  heir 
apparent.     But  then  the  filence  in  one  book  as  to  other  anceftors, 
and  the  exprefs  excluiion  of  the  grandfather  in  another  book  with- 
out the  necefTary  explanation,  tend  to  an  opinion,  that  all  anceftors, 
except  the  father  and  mother,  are  really  excluded.     Ante  84.  b. 
6.  Co.  22.  b.     However  in  another  place  we  £nd,  that  no  fuch 
ppinion  was  intended  to  be  conveyed ;  and  we  are  informed,  that 
the  grandfather  and  other  ancefiors  may  be  guardians  by  nature  of 
•                their  heirs  apparent,  as  well  as  the  father  and  mother ;  tho'  being 
liable  to  be  poftponed  to  others,  where  the  father  is  not,  both  ihey 
and  the  mother  have  a  title  dilbnguifhable  from  {fij  in  point  of 
inferiority.    3.  Co.  38.  a.     Further,  fome  modem  books  do  not 
confine  guardianfliip  by  nature  to  heirs  appanntt  bat  denominate 
fhe  father  and  mother  the  naiural  guardians  of  ail  their  children ; 
and  fometimes  even  the  parents  of  illegitimate  iiTue  feem  to  have 
been  treated  as  their  natural  guardians.     1.  Vef.  158.    2.  Atk. 
15.  70.     9.  Mod.  117.     Sc'tnetimes  alfothe  guardianihip  oifemak 
children  under  fixtecn,  as  given  to  the  father  and  mothefr  oy  the 
ilatute  of  Philip  and  Mary,  is  faid  to  he  jure  naturdC.    4.  &  5.  Phil, 
&  Mar.  c.  8.  and  3.  Co.  38.  b.    This  various  and  indefinite  man- 
ner of  expreffion  concerning  guardianihip  by  nature  muft  create 
the  moil  didreffiiig  confufion  in  the  minds  of  ftudents;  and  for 
their  benefit  therefore,  we  ihall  attempt  to  refcue  the  fubjed  from 
a  part  of  the  obfcurity  in  which  it  is  involved,  by  offering  fome 
few  diftindlions  calculated  to  reconcile  the  feeming  contrariety  of 
the  books,  fo  far  as  they  are  capable  of  being  made  confident 
ivith  each  other,     i.  It  fcems,  that  not  only  the  father,  but  alfo  the 
mother  and  every  other  anceflor  may  be  guardians  by  nature,  tho* 
with  confiderable  difierences^  fuCh  as  denote  the  fuperiority  of  the 
father's  clainu    The  father  hath  the  firji  title  to  guardianihip  by 
fiaturc,  the  mother  the  fecond ;  and  as  to  other  anceftors,  if  the 
fame  infant  happens  to  be  heir  apparent  to  two,  as  to  both  a  pater- 
nal and  a  maternal  grandfather,  perhaps  in  this  equality  of  rights 
priority  of  polTeflioti  of"  the  infant's  perfon  ipay  decide  the  pre- 
ference, according  to  the  general  rule  in  aqutdijure  melior  (ft  con^ 
d^tio pvjfidtntis*     But  this  difference  merely  refpetts  the  order  of 
iucceliion  to  guardianihip  by  nature.     But  whillt  the  tenure  by 
knights  fervice   continued,    there  was   another  difieren<.e,  which 
more  flrongly  marked  the  fuperiority  of  this  guardianihip  when 
claimed  by  the  father ;  for  he  was  intided  to  the  cudody  of  the  in- 
fant's perion,  even  againil  the  lord  in  chivalry;  but  the  mother 
and  other  ancellors  were  not  allowed  to  have  the  fame  preference. 
It  is  by  this  lall  diverfity  that  lord  Coke  in  another  place  reconciles 
the  books^  which  appear  to  exclude  the  mother  and  all  other  an* 
ceilors  except  the  father  from  guardianihip  by  nature ;  it  being 
pbferved  by  him,  that  they  only  apply  to  cafes,  in  which  the  right; 
to  the  infant's  perfon  was  in  conteift  with  the  lord  in  chivalry.' 
3>  Co.  38.  b^  RatclifFe's  cafe.     2.  According  to  iheftri^  language 
pf  our  law,  only  an  heir  apparent  can  be  the  iubjedt  of  guardianihip 
by  nature;  which  rellridiron  is  fo  true,  that  it  hath  even  beei^ 
doubted,  whether  fuch  a  guardianihip  can  be  of  a  daughter,  whofe 
neirihip,  though  denominated  apparent,  yet,  being  liable  to  be  fu- 
jperfeded  by  tlie  birth  of  a  fon,  is  in  e£t&  rather  oi  xJtke  fre/umpti*u$, 
' ^    \                  •     -         )^^ 


Lib.  2^  Of  Socage.         .     Seft.  123, 

kind.     3.  Co.  38.  b.     Ante  84.  a.     Therefore  when  guardianjh'tp 
hy  nature  is  extended  to  children  /»  general^  or  to  any  belides  iucti 
as  are  btirs  ttpfarent^  it  is  not  contoroiable  to  the  legal  fenfe  of  che 
term  amongft  as,  but  muft  be  undepftood  to  have  reference  to 
ibaie  role  independant  of  the  common  law.     Thus  when  in  chan« 
eery  the  father  and  mother  are  ftyled  the  natural  guardians  o(  all 
their  children  bom  in  marriage,  or  of  any  of  their  illegitimate  iiTue. 
we  (hould  fuppofe  thofe  who  exprefs  themfelves  fo  generally,  to 
refer  to  that  fort  of  guardianfliip,  which  the  order  and  courfe  of 
nature,  as  far  as  we  are  able  to  colled  it  by  the  light  of  reafoOf 
feem  to  point  out,  and  to  mean,  that  it  is  a  good  rule  to  regulate 
the  gaardianfliip  by 9  where  fofiti'vt  law  is  filent,  and  it  is  in  the 
difcretion  of  the  lord  chancellor  to  fettle  the  guardianihip.     So  too 
when  lord  Coke  fays,  that  the  cuftody  of  ^femaU  child  underySlv-    . 
Utn^  to  which  the  father,  and  after  his  death  ihe  mother,  is  intiued 
by  the  proviiions  of  the  ftatute  of  the  4«  &  5.  Philip  and  Mary, 
IS  jurt  natune,  we  fliould  underftand  him  to  mean,  not  that  fach  a    . 
cuftody  was  a  guardian/hip  ly  nature  recognized  by  our  commoa 
law,  but  merely  that  it  was  zftatuiory  guardianlhip  adopted  by  the 
•legiflature  in  conformity  to  the  di£late&  of  nature,  and  upon  princi* 
pies  of  general  reafoning.    But  though  what  our  law  calls  guar- 
dianfliip  by  nature  is  thus  confined  to  the  heir  apparenttyci  we 
xnuft  not  from  thence  conclude,  that  parents  have  not  a  right  to 
the  cuftody  of  their  other  children ;  for  our  law  gives  the  cuftody 
of  them  to  their  parents  till  the  age  oi  fourteen  by  the  guardianfhip 
of  nurture ;  which  fpecies  of  guardianlhip,  though  it  differs  from 
ibat  by  nature  not  only  in  name  but  alfo  in  duration  and  fome  other 
particulars,  as  will  appear  by  the  next  note,  is  founded  on  a  like 
conformity  to  the  order  of  nature^     It  being  thu&  explained,  who 
;ire  intitled  to  the  guardianfhip  by  nature,  and  what  infants  are  its 
objeds,  we  (hall  conclude  with  fome  fevv  other  particulars  concern- 
ing ir.^This  gusvrdianftiip  continues  till  the  infant  attains  the  age 
of /ot/M/y-MPf .-— The  books  inform  us,  that  it  extends  no  further 
than  the  cuftody  of  the  infant's  per/on ;  a  peculiarity  we  did  not 
fufficiently  advert  to,  when  we  were  writing  a  preceding  note,  which 
in  the  laft  fentence  is  unguardedly  exprefTed,  as  if  receiving  the  pro- 
•  fits  of  lands  might  be  part  of  the  office  of  guardian  by  nature.    See 
ante  note  8.  Carch.  386.  Ante  84. — It  yields  as  to  the  cuftody  of  the 
perfon  to  guardianfhip  in  focage,  where  the  title  to  both  guiirdian- 
-ihips  concur  in  the  fame  individuals,  as  they  necejfarily  do  in  the 
cafe  of  father  or  mother,  if  lands  held  by  a  focage  tenure  defcend 
on  the  heir  apparent  being  an  infant,  and  may  in  the  cafe  of  other 
ftnceftors;  the  reafon  of  which  is  explained  elfewhere.    See  note  8. 
But  guardianihip  in  focage  ending  2X  fourteen,  we  prefume,  that 
after  that  age  the  father,  or  other  anceftor,  having  a  like  title  to 
both  guardian fliips,  becomes  guardian  by  nature  till  the  infant's 
age  of /at*M/y-Mf .     See  Carta.  384.— Laftly,  the  father  may  dif« 
appoint  the  mother  and  other  anceftors  of  the  guardianftiip  by  na- 
ture, by  appointing  a  teftamentary  guardian' under  the  ftatutes  of 
Philip  and  Mary  and  of  Charles  the  fecond,  which  will  be  the  fub* 
jed  of  a  fubfec^uent  note.     See  infra^  note  14. 

(13)  Here  we  (hall  bring  into  one  point  of  view  fome  few^/-  [Note  67,1 
fteral  things  relative  both  to  gus^rdianlhip  by  focage  and  that  by  - 

fturture, 

Coardiaaihip  ^yj^cage,  like  the  <H)e  in  <tivalty,  fprings  wholly 

<•     " oat 
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out  of /^««r/.    Therefore  the  title  to  it  cannot  ari{c«  unlefs  tbefgg^  J^ 

infant  is  feiied  of  lands,  or  other  hereditaments  fying  in  tenure,  *- 

holden  by  focage.    Ante  fol.  87.  b. — Like  guardtanfliip  in  chti/a/ry, 

it  is  deemed  to  take  place  on  a  dcfceHi  only ;  though  fome  have  ar* 

gued  to  the  contrary.     Ante  note  ],  foi.  87.  b.-— The  title  to  this 

guardianihip  is  in  fuch  of  the  infant's  next  of  blood,  as  cannot  have 

by  defcent  the  focage  eftate,  in  refpcd  of  wiiich  the  guardianihip 

arifes,  by  defcent,  without  any  diiHnftion  between  the  acW#  and 

i6ai^' blood.     \i  there  are  two  or  more  in  equal  degree,  he  who  fir  ft 

gains  pofTeffion  of  the  heir,  ihall  have  the  cuitody  of  him ;  except 

where  they  happen  to  be  brothers  or  (iflers,  or  to  be  the  infant's 

lineal  anceftors,  the  law  preferring  the  eldeft  in  the  former  cafe,  and 

the  father  or  other  male  anceilor  in  the  latter.     But  if  the  infant 

derives  lands  by  defcent  both  ex  pane  paiemd,  and  ex  parte  maiernd^ 

in  which  cafe  it  may  be  poITible  not  to  find  any  next  of  kin  inca- 

f>able  of  inheriting  to  the  infant,  tlie  next  of  kin  on  either  Ade,  firft 
eifing  the  infant,  is  intitled  to  the  cuiifody  of  his  perfon,  and  the 
cuilody  of  the  lands  coming  ex  parte  paternd  goes  to  the  maternal 
heir,  and  fo  'vice  'verja^  as  to  the  lands  coming  ex  parte  matcrnd^ 
Should  however  the  infant  derive  lands  by  defcent  in  fuch  a  way* 
as  lets  in  both  the  paternal  and  maternal  blood  fucceflively  to  lue 
inheritance,  but  with  a  preference  of  the  former ;  as  where  the  in- 
fant derives  lands  by  delcent  from  a  brother  who  was  the  iirU  pur- 
chafor,  and  there  is  no  next  of  kin  but  fuch  as  may  inherit  from 
the  infant,  it  fecms  unfculed,  who  (hould  have  the  guardianihip.<^— 
If  the  perfon  intitled  to  be  guardian  in  focage  is  himfdf  under 
cullody  of  a  guardian,  the  laiter  is  intitled  to  ttie  cuHody  K^i  hotb\ 
to  \\it  former  in  his  own  right,  and  to  the  latter  pur  caufe  de  lAtard^ 
that  is,  in  right  of  his  vvardfhip  of  they^rwtr. — Being  wholly  for 
tlie  infant's  benefit,  and  not  in  any  refj.-'cd  for  the  guardian's  profit, 
it  is  not  a  fubjed  either  of  alienation  forfeiture  or  fucceflion,  as 
wardfhip  in  chivalry  was ;    and  confequently  if  the  guardian   in 
focage  becomes  incapable  or  dies,  the  wardlhip  devolves  upon  the 
perfon  next  in  degree  of  kindred  to  the  infant,  not  being  inheri- 
table to  him.     Fitzherbcrt  indeed  in  his  Nutura  Bre-vium  cites 
two  cafes  of  Edward  the  third ;  in  which  guardian  in  focage  grant- 
ed the  wardfhip  to  a  Aranger,  and  the  grant  was  awarded  good. 
F.  N.  B.  143.  p.     I'he  fame  author  too  in  his  Abridgement  gives 
another  calie   of  the    fame   reign,    according   to    which   a  leafb 
of  guardianihip  in  focage  was  pleaded.      Fiizh.  Abr.  Garde  161. 
But  podibly  thefe  cafes  import,  only  that  a  guardian  in  focage  may 
place  the  body  of  the  infant  under  the  cuftody  of  another,  and  that 
fuch  placing  will  be  a  good  anfwer  to  an  adion  for  ravifhment  of 
the  ward ;  not  that  the  guardianihip  itfclf  may  be  transferred  by 
bargain  and  fale.    However,  ihould  thefe  ancient  authorities  not- 
bear  the  former  conilrudion,  they  feem  fufiiciently  anfwered  by 
the  do£irine  and  praQue  of  later  times ;  for  in  them,  the  acknow* 
ledged  qualities  of  guardianihip  in  focage  being,  that  it  is  a  per/onal 
trull  wholly  for  the  infant's  benefit,  and  neither  tranfmifilble  by 
fuccefiSon  nor  devifable»   are   not   confident  with   its   being  af- 
fignable ;  and  we  have  lord  chief  jullice  Vau^han's  authority  for 
faying,  that  even  in  his  time  common  experience  proved  the  contrary. 
See  Plowd.  293.     Vaugh.  181.     See  too  pod.  90.  b,  note  i.-^It 
extends  not  only  to  \\\^ per/on  %xi^  focage  e dates  of  the  infant;  but 
alfo  to  his  hereditaments  not  lying  in  tenure ;  and  even  to  his  copy- 
bold  eUatesy  unlefs  there  is  »  fpecial  cuilom  for  the  lord's  appointing 
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a  guardian  of  them.  Ante  87.  b.  and  Ecrleton's  cafe,  i.  Ro. 
Abr.  40.  Seealfo  Hutt.  17.  and  2.  Lacw.  1 181.  But  whether  the 
guardian  in  (bcage  is  intitled  to  take  into  his  cuflody  the  infant's 
fer/onal  e^ite ,  we  have  not  yet  been  able  to  afcertain  by  any  ex- 
prefs  authority.  However,  we  are  inclined  to  think,  ihzt  fer/eitalty 
IS  included^  except  where  by  the  cutlom  of  a  particular  place  it  hap* 
pens  to  be  liable  to  a  different  collody ;  oar  idea  beint^,  that  th« 
cnftody  of  the  infant's  pcrfon  draws  after  it  the  cuftody  of  every 
(pectes  of  property,  for  which  the  law  hath  not  otherwife  provided. 
This  idea  receives  fome  countenance  from  the  inftances  of  copyholds^ 
and  ^i  her  edit amtnis  net  lying  in  tenure  \  for  including  which,  it  will 
be  difficult  to  account  by  any  other  reafon,  than  the  one  we  give 
for  including /^W/^.  It  is  alfo  drongly  confirmed  by  the  man- 
ner in  which  the  i  a.  of  Cha«  2.  c.  24.  regulates  the  powers  of  the 
guardian'  which  it  enables  a- father  to  appoint.  After  authorizing 
fuch  guardian  to  take  the  cuftody  of  the  infant's  fer/emxl  eftate^.^^ 
well  as  of  his  lands  tenemenit  and  hereditaments ^  it  provides,  that  he 
may  bring  Jkch  sSion  or  ai^ions  in  relation  thereunto,  as  by  Ian;  a 
fnardian  in  cmitmon /ecage  might  do:  words  almoU  neceflarily  im- 
porting,  that  the  perfonal  eftate  is  equally  %xi  obje^  of  the  cuftody 
of  guardian  in  focage  with  the  infant's  real  property.  Yet  we  mult 
apprize  the  reader,  that  there  is  an  exprefiion  of  lord  chief  juftice 
Vaughan  in  his  Reports,  which  conveys  or  feems  to  convey  a  dif- 
ferent opinion ;  for,  fpeaking  of  the  guardian  under  the  ftatute  of 
Charles  the  fecond,  he  fays,  this  neiv  guardian  hath  the  eujhdy,  not 
vnly  of  the  lands  de/cended  or  lefi  by  the  fathir,  but  of  lands  dnd  goods 
any  <way  acquired  or  pur  chafed  by  tie  infant^  lohich  the  guardian  in 
focage  had  not.  Vaugh.  18&.— It  is  fuperfeded  both  as  to  the  body 
and  lands,  if  the  father  exercifes  his  power  of  appointing  a  tefta- 
menrary  or  other  guardian  according,  to  the  ftatutc  of  1 9.  Cha.  2. 
See  chap.  24^ — Regularly  it  ends,  when  the  infant,  whether  male 
or  female,  attains  fourteen ;  though  fome  fay,  that  this  muft  be  un- 
derilood  only  where  another  guardian,  either  by  eleflion  of  the  in-  * 

fant  or  otherwife,  is*  ready  to  ibcceed,  and  that  the  guardianfhip  in 
focage  continues  in  the  mean  time.     Andr.  313. 

As  to  guardianlhip  by  nurture,  it  only  occurs  where  the  infant  it 
without  any  other  guardian ;  and  none  can  have  it,  except  the  fa- 
ther or  mother.  S.  E.  4.  7.  b.  Br.  Guard,  j'o*  3.  Co.  38.— It 
extends  no  further  than  the  cullody  and*  government  of  the  infant's  > 
perfon,  and  determines  at  fourteen  in  the  cafe  both  of  males  and 
females.  Ibid. — Lord  chief  baron  Comyns  refers  io  Flcta,  as  if 
according  to  thsit  SLtiQicnt  hook  grandjathers  and  great  grandfathers 
might  be  guardians  by  nurture.  Coit).  Dig.  v.  3.  p.  421.  But  the 
paifage  cited  doth  not  point  at  t\\\sfpecies  of  guardian,  it  defcribing 
the  patria  poteftas  in  general^  and  being  apparently  borrowed  from 
the  text  of  the  Roman  law;  nor  will  it  bear  the  leaft  application  t9  * 
guardianfhip,  as  bur  own  law  regulates  it. 

[  89,  a.]  (14)  The  direa  objeft  of  the  4.  &  5.  Ph.  ^  M.  was  to  prevent  [Note  68. J 
the  taking  away  or  marrying  maidens  under  fixtcen  agamft  the 
Confent  of  their  parents.  But  the  ftatute  prohibited  it  in  terms 
which  implied,  that  the  cuftody  and  education  of  fuch  females  fhould 
belong  to  the  father  and  mother,  or  the  perfon  appointed  by  the 
former.  It  is  obfcrvable  on  this  ftatute,  that  though  the  title  i» 
confined  to  maidens  being  inheritors,  and  the  preamble  fpeaks  only 
cf  fuch  as  be  heirs  apparent,  or  have  real  or  perfon*!  eftate,  yet  the 

enacting 


Lib.  2.      .Gap.  5.  Of  Socage.  Seft.  123. 

cnaAing  part  mentions  maidens  under  (ixteen  generallj.     For  other  [80  •   S-*"] 
cafes  on  this  ftatute  beiides  RatcIilFe's,  fee  Poph.  204.,   Cro.  Cha.  ^ 
.    465.    I.  Sid.  362.     2.  Mod.  128.     3.  Mod.  84.  168. 

[Note  69.]  (15)  There  is  now  another  ftatute  in  refped  t6  the  appoint- 

ment of  guardians;  for  the  12.  Cha.  2.  c.  24,  after  taking  away 
faardianmip  in  chivalry^  enables  the  father  by  deed  or  wilt  atteiled 
y  two  witneiTes  to  appoint,  who  (hall  be  guardians  of  his  children 
fifter  his  deceafe.  The  fubftance  of  this  parliamentary  regiilatioa 
is,  I.  That  the  father  (hall  have  the  power,  though  under  t<wintj* 
PM.  2.  That  he  (hall  have  it  as  to  all  his  children  under  twf  nty^ 
one  and  unmarried  at  his  deceafe,  or  bom  after.  3.  That  he  may 
•appoint  any  perfons,  except  popilh  recufants.  4.  That  the  ap- 
pomtment  may  be  either  in  poiTeflion  or  remainder.  5.  That  he 
may  appoint  the  guardianihip  to  laft  till  twenty-one,  or  for  any  left 
time.  $.  That  the  appointment  (hall  be  effeAual  againft  all  claim- 
ing as  guardians  in  (bcage  or  otherwife.  7.  That  the  guardian  fo 
appointed  (hall  have  ravilhment  of  ward  on  trefpafs,  and  recover 
damages  for  the  ward's  bene(ir.  8.  That  fuch  guardian  (hall  have 
the  cuftody  of  the  infant's  e(iate  both  real  and  perfonal,  and  have  the 
fame  anions  in  relation  to  them  as  a  guardian  in  focage.  9.  That 
the  ftatttte  ihall  not  prejudice  the  cuftom  of  London  or  any  other 
city  or  corporate  town.— -For  cafes  on  the  conftru6feion  of  this  fla- 
tute«  fee  tit.  Guardian  in  Vin.  Abr.  and  Com.  Dig.  and  the  conti- 
nuation of  the  latter  book.  The  nature  of  this  new  kind  of  guar- 
dian(hip,  which  the  ftatute  profefTedly  models  after  that  in  focage,, 
except  as  to  duration,  is  particularly  difculTed  in  iiedell  and  Con- 
ilable,  Vaugh.  lyy.andinlord  Shaftcibury's  cafe,  2.  P.  Wms.  102. 
Gilb.  172, 

(Note  70.]  (16)  Another  fpecies  of  cuftomary  guardian(hip  is,  where  by  the 

fpecial  cudom  of  a  manor  the  lord  names,  or  is  himfelf  the  guar- 
dian of  an  infant  copyholder.  See  2.  Com.  Dig.  399.  The  nature 
^f  this  guardianihip  depends  wholly  on  the  cuftom  of  the  particular 
manor;  and  though  it  is  not  exprefsly  faved  by  the  12.  Cha.  2« 
yet  it  has  been  held,  that  the  father's  appointment  of  the  cuftody 
of  his  child  under  that  (latute  will  not  extend  to  copyhold  eftates. 
Church  and  Cudmore,  2.  Lutw.  ii8i.  3.  Lev.  395.  and  Com- 
berb.  2 5 3.-^8 at  befides  the  feveral  kinds  of  guardians  enumerated 
by  lord  Coke>  and  thofe  we  have  already  mentioned  in  addition, 
there  arey^vr  others  which  ftill  remain  to  be  noticed. 

The  frft  of  thefe  is  guardian  by  eleftion  of  the  infant  himfelf. 
But  the  right  of  making  fuch  an  election  only  arifes,  when,  from 
a  defedl  of  the  law,  the  infant  finds  himfelf  wholly  unprovided  with  * 
a  guardian.  This  may  happen  to  be  the  cafe,  either  before  four- 
teen, when  the  infant  has  no  property  fuch  as  attracts  a  guardian- 
(hip  by  tenure,  and  the  father  is  dead  without  having  executed  his 
power  of  appointing  a  guardian  for  his  child,  and  there  is  no  mo- 
ther ;  or  after  fourteen,  when  the  cuftody  of  the  guardian  by  focage 
terminates,  and  from  the  want  of  the  father's  appointment  there 
is  no  other  ready  to  fucceed  to  the  truft,  and  to  take  care  of  the 
infant  or  his  property.  Lord  Coke  only  takes  notice  of  fuch  an 
elediion,  where  the  infant  is  under  fourteen,  and  as  to  this  omits  to 
ftate  how  and  before  whom  it  (hould  be  made,  nor  have  we  yet 
met  with  any  prior  or  cotemporary  writer  who  fupplies  the  defed* 
AQte  8  7*  b«  As  to  a  guardian  ^ha/ourtetn,  it  appears  frOm  the  ending 
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oT  gaardian(hip  in  focage  at  that  age,  as  if  the  common  law  deemed 
a  guardian  after*wards  uhnecefiary.  However,  fince  the  1 2.  of 
Cha.  2.  enabling  the  father  to  appmnt  a  guardian  to  his  children 
till  twenty- one,  it  has  been  ufual  for  want  of  fuch  a  guardian  > 
to  allow  the  tnfant  to  eled  one  for  himfelf;  and  according  to 
one  book,  this  pradice  feems  to  have  prevailed  in.  fome  de- 
gree before  the  Refloration.  Phil.  Tenend.  non  Tollend.  199, 
Such  ele^on  is  faid.to  be  frequently  made  before  a  judge  on  the 
circuit.'  I.  Vef.  375.  But  we  do  not  conceive  this  form  to  be 
eflen'tial.  The  laft  lord  Baltimore,  when  he  was  turned  h{  eighteen, 
having  no  teftamentary  guardian,  and  being  under  the  neceflicy  of 
having  one  for  fome  fpecial  purpofes  relative  to  his  proprietary 
government  of  Maryland,  named  a  guardian  by  deed«  This  mode 
was  adopted  by  the  advice  of  two  eminent  barrifters ;  for  though 
one  of  them  at  firH  doubted,  whether  the  adminiftration  of  the  eo- 
vemment  of  the  province  was  not  devolved  upon  the  crown  during 
the  infancy,  yet  he  afterwards  retraced  this  idea,  and  concurred 
in  thinking,  that  the  guardian  named  by  the  infant  might  ad  as 
lord  proprietor.  Indeed  it  feems  as  if  there  was  no  prefcribed  form 
of  an  infant's  eleding  a  guardian  after  fourteen,  any  more  than 
there  b  before ;  and  therefore  eledion  by  parol  might  perhaps  be 
fufficient*  though,  it  would  be  wrong  to  truft  to  a  mode  fo  unfo- 
lemn.  Bat  we  do  not  wonder  at  the  deficiency ;  becaufe  guardian* 
fliip  by  eledion  of  the  infant  is  of  very  late  origin,  it  beings 
we  believe*  not  only  unnoticed  by  any  writer  before  lord  Coke,  ex- 
cept Swinburne,  but  there  dill  being  no  cafes  in  print  to  explain  the 
powers  incident  to  it,  or  whether  the  infant  may  change  a  guar- 
dian fo  conftituted  by  himfelf.  Swin.  Teftam*  ed.  1590.  fol.  97.  b. 
Even  lord  Coke,  we  fee,  though  profeffing  to  enumerate  the  dif- 
ferent forts  of  guardianfhip,  and  though  he  had  before  mention- 
ed this  latter  one,  omits  it  here ;  whence  it  may  be  probably  coh- 
jednred,  that,  in  his  time,  it  was  in  (Iridnefs  Scarcely  recognized 
as  legal. 

The  fecond  is  guardian  by  appointment  of  the  lord  chancellor. 
How  this  jurifdiftion  was  acquired  by  him  is  qot  eafy  to  ilate.  The 
ufual  manner  of  accounting  for  it  appears  to  us  quite  unfatisfa£lory. 
See  Gilb.  £q.  Rep.  172.  Saying,  that  his  jurifdidiion  over  ideots 
and  lunatics  is  undoubted,  furnifhes  an  argument  againft  his  hav- 
ing  any  over  infants;  for  he  derives  the  former  from  ^  feparate 
emmnijjion  under  the  (ign  manual,  but  there  is  not  any  fuch  to  war- 
rant the  latter.  The  writs  of  raivijhment  af^ward  and  de  reSio  de 
cuftodid  prove  as  little  :  for  were  not  thefe  returnable  in  the  courts 
of  common  law ;  or,  though  they  had  not  been  fo*  how  doth  a  ju- 
rifdi£tion  to  decide  between  contending  competitors  for  the  right  of 
puardianihip,  prove  a  power  of  appointing  a  guardian^  where  ic 
happens  that  one  is  wanting  ?  The  writs  de  cuftode  admittendo,  in 
the  Hegiiier,  only  relate  to  guardians  ad  litem.  Reg.  Br.  Orig, 
198.  a.  The  afTertion,  that  the  appointment  of  guardians  belonged 
to  the  chancellor  before  the  ere£kion  of  the  court  of  wards,  remains 
to  be  proved ;  or  at  lead  we,  after  a  diligent  fearch,  do  not  find 
any  authority  in  print.  •  The  paflage  referred  to  in  Fleta  and  the 
dodrine  in  Beverley's  cafe  4.  Co.  by  no  means  warrant  the  ufe 
made  of  them ;  for  in  neither  is  any  notice  taken  of  infants. 
Though  the  cafe  of  infants,  as  well  as  of  ideots  and  lunatics,  ihould 
be  admitted  to  belong  to  the  crown,  yet  (bmething  further  is  ne- 
ccfiary  to  prove^  (hat  the  chancellor  is  the  perfon  coaiHtntionally 
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(delegated  to  aft  for  the  king.  It  is  no  wonder,  therefore,  that  TOq  ^^"t 
lord  chancellor  Hardwicke  took  occafion  to  difapprove  of  compar-  L  ^  *  *-> 
ing  the  court's  juriididion  orer  infants  with  that  over  ideots  and 
lonadcs.  a.  Atk.  31J.  As  to  the  writs  relative  to  the  appoint* 
ment  and  removal  (•f  guardians  in  the  Regifter,  they  merely  relate 
10  Jiiis  I  which  is  of  very  different  confideration  from  general  guar- 
dians. See  Index  to  Kcg»  Brev.  Ori;^.  tit.  CufioJei,  Nor  will  it 
anfwer  the  purpofe,  to  attempt  including  guardianHiip  in  the  idea 
of  trafitt  which  arc  the  peculiar  objedls  of  equitable  jurifdiflionr  as 
it  muil  be  feen,  that  this  is  an  overftraioed  refinement;  for  though 
guardianfbip  in  the  common  acceptation  of  the  word  trujk  may  be 
properly  fo  denominated,  yet  it  'as  furely  is  not  fo  in  tlie  ucbnkeJ 
fenle  in  which  our  lawyers  ufe  the  word,  and  Chancery  exerdfed 
a  jurifdidUon  over  trufts ;  for,  in  this  latter,  trufts  are  invariably 
applied  to  pr^perty^  efpecially  real  eftates^  and  not  tQ  the  perfm* 
However,  we  mult  not  be  nnderllood  by  thefe  remarks  to  contro- 
vert the  preJeHt  legality  of  the  jurifdi^lion  thas  exercifed  in  Chan- 
cery over  infants;  our  intent  being  (imply  to  (hew,  that  foch  ju<<' 
rifdidioh  is  not*  at  far  as  yet,  appears,  of  ancient  date;  and  that^ 
though  it  is  now  unqueftiohable,  yet  at  firil  itfeems  to  have  been  aa 
nfurpation,  for  which  the  befl  excufe  was,  that  the  cafe  was  aoC 
btherwife  fufficiently  provided  for.  Our  conjecture,  as  to  the  late 
commencement  of  this  branch  of  jurifdidion  in  Chancery*  is 
llrengthened  by  Tome  precedents,  which  have  been  obligingly  com-» 
municated  to  us  by  a  refpe^able  gentleman  in  the  Regi iters  office. 
According  to  thefe,  the  iirft  in  fiance  to  be  found  of  a  goardian  ap- 
pointed by  the  chancellor,  on  petition  <iv:thout  hill,  was  in  1 696,  in 
the  cafe  of  Hampden.  But  fince  chat  time,  the  court  of  chancery 
liath  exercifed  the  power  of  appointing  guardians,  without  its  being 
once  called  into  queilion.  Therefore  in  the  cafe  of  lady  Teynham 
againft  mr.  Lennard,  which  was  heard  on  an  appeal  to  the  lorda 
in  i724>  the  counfel  for  the  refpondenc  very  properly  ftated  it  is  a 
thing  fixed,  that  the  lord  chancellor  was  intruded  with  that  part 
of  the  crown's  prerogative  which  concerned  the  guardianfhip  of 
infants,  i.  Brown  Caf.  in  Pari.  544.  Under  the  fame  idea  toogt 
the  lafl  marri:ige  a^  refers  to  tue  chancellor  for  the  appoint- 
ment of  a  guardian  to  confent  to  marriage,  where  the  infant  is 
without  a  guardian  and  the  mother  is  not  living.  26.  G.  2.  c  j^;^ 
f.  11. 

The  third  kind  of  guardian,  not  hitherto  mentioned,  is  goardiatf 
by  appointment  of  the  ecchfiaflical  court.  The  right  of  appointing, 
guardians  for  the  perfonal  eilate,  and,  if  there  is  no  other  guardian 
by  tenure  or  otherwife,  for  the  perfon  aifo,  is,  we  underftand^ 
claimed  by  the  eccleGaftical  cOurt.  Swinburne  takes  notice  of  fuch 
a  guardian ;  but  confines  his  obfervations,  on  the  appointment  and 
his  extent  of  power,  to  the  cufiom  within  the  province  of  York « 
Swii>burne  on  Teftam.  ifl  ed.  99.  b.  In  a  cafe,  &f^  before  the 
king's  bench  in  lord  Hale's  time,  he  admitted  the  right  of  the  ec^ 
ciefmftical  court  to  appoint  a  curator  of  the  perfonal  eftate ;  and 
after  hin  death  the  court  incHned  to  the  fame  opinion.  2.  Lev^ 
162.  T.  Jo.  90^  In  another  cafe  ibon  after,  the  court  of*  king's 
bench  allowed  the  right  as  to  the  infant's  portion,  but  denied  it 
over  the  perfon,  3.  Keb.  384.  In  the  next  cafe  on  the  fubjed^ 
the  que  (lion  as  to  the  right  was  largely  debated  on  a  plea  in  pro- 
hibhion.  This  alledged  that  by  the  common  law  ufed  and  ap-* 
proved  in  Etiglancl,  if  any  perfon  by  his  will  dcvifes  any  goods  to 
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his  children,  the  ordinary,  before  whom  the  will  is  proved,  hath 
nfed  to  commit  the  ctillody  of  the  Tons  and  their  portions  titl  four« 
tecrn,  and  of  the  daughters  and  their  portions  till  twelve,  except 
where  they  are  in  the  caflody  of  any  other  by  reafbn  of  any  tenure, 
or  by  the  father's  appointment ;  and  if  any  perfon  detained  fuck 
infants  or  their  portions,  the  ordinary  hath  alfo  nfed  to  compel  the 
delivery  of  them  by  eccleiiaftical  cenfures.     2.  Lev.  217.     But  on 
ai  demurrer  this  plea  was  overruled,  and  the  prohibition  CM^lered  to 
lland  ;  the  latter  being  founded  on  the  libel  in  the  fuit  in  the  eccle- 
fiaftical  court,  which  had  ftated  the  right  in  a  more  exUnRift  way  ; 
fox  the  libel  was,  that  by  the  ecclefiaflical  law,  every  perion  havinj^ 
the  tuition  of  any  infant  under  age,  by  the  will  oi  the  father  or 
ferjudicem  competentem,  ought  to  have  the  cuftody  of  the  infant  and 
.fuit  in  the  ecclefiaftical  court  for  the  detainer.     After  this  cafe  we 
find  nothing  on  the  fubje^l  for  a  long  time.     But,  ia  a  cafe  of  the 
late  icing's  reign,  Lee  juftice  cafually  takes  notice  of  the  ecclefiaf- 
dcal  court's  appointment  without  objedUon,  faying,  that  the  courfc 
of  the  fpiritual  court  is,  that  if  the  infant  is  under  feven  years, 
they  chuie  a  curator,  but  if  he  is  feven  he  chufes.     Pitzgib.  1 64* 
However,  in  a  loofe  note  of  a  ftill  later  cafe,  lord  chancellor  Hard- 
wicke  is  made  to  fay,  that  only  ]|uardians  aJ  litem  can  be  appointed 
by  the  ecdefiaftical  coart..    14.  Yin.  Abr.  176.  pi.  7.  in  a  note* 
-In  another  cafe,  the  report  of  which  is  more  to  be  relied  upon,  the 
fame  refpe^ble  judge  reprobated  it,  as  a  prefumption  in  (he  ec- 
clefiaflical court  to. appoint  a  guardian  of  thv;  perfim  and  ^^/r,  and 
declared  their  appointment  of  any,  except  when  a  fuit  was  depend- 
ing, to  be  an  interference  with  his  power  as  chancelk>r;  and  io 
dilpleafed  was  he  in  the  inftance  before  him,  as  to  cooclude  with 
recommending  to  the  attorney  general,  to  confider,  whether  a  qu^ 
vL*arrant9  would  not  lie  againft  the  eccle(tailical  court.  3.  Atk.  631. 
Under  a  like  apprehenfion  of  the  fubje^,  the  late  chief  jufHce  of ' 
the  king's  bench,  in  mifs  Catlsy's  cafe,  fpolce  of  the  appointment 
by  the  ecclefiaftical  courrs  as  confined  to  guardians  in  litem,  and 
therefore  as  perfeftly  Infignificant.     4.  Burr.  v.  3.  p.  1436.    Thefe 
authorities  being  bfonght  before  the  reader,  we  fhall  leave  him  to 
his  own  judgmenty  with  this  further  information  only,  that,  in  the 
warm  debates  in  parliament  about  the  laft  marriage  aft,  this  fpecies 
of  guardianlhip  is  faid  to  have  been  incidentally  difcufled. 

Thefittrtb  kind  of  guardian,  not  yet  enumerated,  is  the  guar- 
dian 0d  litem.  But  of  this  J^cial  guardian  it  may  fuifice  for  the 
prefent  purpofe  to  obferve,  that  the  power  of  appointing  fuch  is  in- 
cident to  all  courts ;  and  that  the  king  tmtft  as  it  is  faud,  by  let- 
ters patent  appoint  a  guardian  to  prosecute  or  defend  for  an  in- 
£mt  in  fuits  generally,  though  fuch  appointments  have  been  long 
oat  of  ufe.  F.  N.  B.  27.  L.  S:;e  further  as  to  guardian  ad  litem. 
poft.  135.  b. 

In  the  preceding  notes  aboot  guardianftip,  we  have  pnrpofely 
confined  ourfelves  to  the  fubjeft  exclufive  of  the  rjy  J  family^ 
Their  cafe  is  too  delicate  to  warrant  our  touching  on  tiie  fubjed 
without  better  materials  than  we  are  at  prefent  poflefied  of.  There- 
fore we  can  only  refer  to  the  arguments  in  the  cafe  on  the  king 'a 
right  in  rcfpeA  to  the  education  and  marriage  of  his  grand -chil- 
dren, which  was  referred  to  the  judges  in  the  reign  of  George  the 
fi'rft.     See  Fortefc.  Rep.  401.  &  pelt.  133.  b.  note  i. 

^^  7^*]         (0  ^'  p.>  acc»  rate  17.  b.  poft.  120.  a.  S.  p.  ace.  as  to  guardian  ^ 
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by  nurture.  Cro.  Jam.  99.  In  another  woHc  lord  CqIcc  extends  f  ^q^  ^A 
the  dodrine  fo  far,  as  to  fay  that  the  infant  /hall  prefent,  'whaf/c£<ver  *•  -'*  J 
^//  /i^^  may  be.  3.  In  ft.  156*  But  fome  fuppofe  the  guardian  to 
have  the  fight  of  prefenting  in  the  name  of  the  infant.  Others 
again  admit  the  right  of  the  infant  iu  general^  but  add,  that  if  the 
infant  be  of  fuch  tender  years  as  not  to  have  any  difcretion, 
then  the  guardian  (bpuld  prefent  for  him.  See  Vin.  Abr.  Guardian^ 
Q^  pi.  2.  But  the  law  feems  now  fettled  in  the  full  extent  of  lord 
Coke's  opinion  by  a  determination  of  lord  chancellor  King.  In  a 
caufe  before,  him  an  advowfon  had  been  conveyed  to  trullees  on 
trull  to  prefent  fuch  perfon  as  the  grantor  his  heirs  or  affigns  fiioold 
by  deed  appoint ;  and  on  the  principle  that  an  infant  of  air^  age 
may  prefent,  his  lord  (hip  confirmed  aYi  appointment  by  an  infant- 
heir,  though  it  appeared  that  the  child  was  not  a  year  old,  and  that 
the  guardian  guided  the  child's  pen  in  making  his  mark,  and  put- 
ting his  feal.  2.  £q.  Caf.  Abr.  Infanu  B.  pi.  3.  Vin.  Abr.  Cdla* 
iien,  A.  pi.  10.  Watf.  Clergym.  L.  ed.  1740.  p.  140^.  See  alfo 
3.  Aik.  710. — ^However,  though  this  decifion  may  remove  all  doubts 
about  the  J^gal  right  of  an  infant  of  the  moft  tender  age  to  prefentf  .  * 
ftill  tt  remains  to  be  feen,  whether  the  want  of  difcretion  would 
induce  a  court  of  equity  to  controul  the  exerciie,  where  a  pre* 
fenucion  is  obtained  f  rbm  an  yifant  without  the  concurrence  of  the 
guardian. 

[Note  72.]  (2)  But  agalnd  a  teflamentary  or  other  guardian,  whofe  autho- 

rity doth  not  determine  till  the  infant  is  twenty-one,  or  Being  a/e- 
malt  zitSLins  that  age  or  marries,  the  infant  cannot  have  action  of 
account  before ;  for  the  rule  of  the  ccmmon  latv  is,  that  account 
ihall  not  lie  whilft  the  guardianfliip  continues.  However,  in  equity 
the  infant  may  by  procbein  amy  fue  his  guardian  for  an  account 
during  the  minority.  2.  Vern.  342.  2.  P»  Wms.  115^  1.  Vcf.  ^tt 
3.  AtK.  625. 

[Note  73i]  (3)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  re^ 

ceivfr ;  becaufe  then  he  would  lofe  his  coils  and  expences ;  thefe  it 
is  faid  being  in  general  allowed  only  to  guardians  and  baiiijfi^  aiid 
not  to  receivers*  Poll.  172.  a. 

[Note  74.]  (4)  The  rule  feems  exprcffed  too  generally ;  lord  Coke  elfewhei^ 

telling  us,  that  a  receiver,  who  is  one  of  the  thru  denominations  of 
accountants  known  to  our  law,  cannot  charge  for  cods  and  ex« 
pences,  except  in  fome  fpecial  cafes  in  favour  of  trade  and  mer- 
chandife.     Foil.  172.     i.  Freem^  378. 

^Notc  75.]  (5)  The  rule  is  the  fame  as  to  truftees^  Uioagh  for  their  greatci' 

fecurity  it  is  ufual  to  infert  fpecial  provifions  in  the  inftrument 
creating  the  trull*     2.  Cha.  Caf.  2. 

[Note  76.]  ifi)  But  the  hire  is  not  the  only  or  principal  ground,  on  which  the' 

carrier  is  liable ;  for  fadors,  though  they  alfo  receive  a  reward,  are 
not  fo,  except  for  negligence  or  by  reaibn  of  a  y^faW  undertaking. 
The  great  caufe  of  the  laws  charging  the  carrier  is  the  ^public 
employment  he  exercifes.  i.  Ld.  Raym.  917.  t.  Saik.  14^. 
12.  Mod.  487. 

[Note  77;]  (7)  This  is  by  the  commoo  law  or  general  caftoin  of  the  realm ; 

and 
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and  to  recite  it  In  the  declaration,  as  is  fometimes  the  pradlice  both 
with  refpe^t  to  inn-keepers  and  carriers^  feems  not  only  unneceiTary 
bat  even  rather  improper;  becaufe  it  tends  to  confound  the  dif- 
lindion  between ^^r/W  cuftoms>  which  ought  to  be  pleaded,  and 
the  ^^/r^tf/caftom  of  the  realm,  of  which  the  courts  are  bound  to 
tal^e  notice  without  pleading.  Accordingly  it  feems  admitted  in 
'  feveral  books^  that  defcriblng  the  defendant  to  be  a  common  carrier » 

without  any  thing  more,  is  fufficient.  Hob.  i8.  i.  $id«  245* 
Hard.  485.     3.  Mod.  277.    Wilf.  v.  1.  part  n.page  281. 

(9)  This  doflrine  was  denied  by  the  court  in  the  great  cafe  of  [Note  78.  J 
Coggs  and  Barnard ;  and  it  is  now  underflood,  that  acceptance  of 

goods  to  be  kept  generally  is  merely  an  undertaking  to  keep  thenX 
as  the  party  reccivii\g  keeps  his  own.^  2.  L.  Raym.  jii.-*-In 
Coggs  and  Barnard  the  adion  was  for  fo  negligently  carrying  fome 
hoglheads  of  brandy  that  one  of  them  was  (laved ;  and  on  motion 
in  arreft  of  judgment,  the  court-held  that  ^.fufficient  eonfidefation  ap- 
peared in  the  declaration,  though  it  was  wholly  grounded  on  a 
Jpecial  undiTtaking  to  carry  fafely,  without  dating,  either  that  the 
'defendant  was  to  have  hire,  or  that  he  was  a  common  carrier. 

(10)  Lord  ch.  j.  Holt  thought  this  r^eafon  infufficient,  and  juftly  [Note  79,]  ' 
as  it  feems.    Other  bailees  have  a  property,  that  is,  a  fpecial  an4 

limited  ont'i  and  what  hath  the  pawnee  more  ?  The  only  difference 
is  in  the  degree ;  the  pawnee's  property,  though  not  abfolute^  heing 
rather  more  enlarged ^  and  for  fome  purpofes  a  beneficial  one.  2«  L* 
Raym.  916^  Com.  Dig.  tit.  Mortgage^  and  Vin.  Abr.  tit  Pa^wn^ 
But  whatever  the  difference  may.  be  in  point  of  property,  it  isi^e- 
come  immaterial  fo  far  as  regards  the  ufe  made  of  it  by  lord  Coke ; 
becaufe  now  general  bailees  of  goods  are  not  deemed  any  farther 
chargeable  for  the  lofs  of  them  than  pawnees. 

[  89.  b.J  ( I )  In  the  cafe  here  Hated,  the  not  informing  B,  what  was  in  the  [Note  80.  ] 
chefl  is  relied  on  as  the  material  circumflance;  but  the  modern  doc« 
trine  would  make  it  unneceiFary  to  refort  for  aid  from  it,  as  accord? 
ing  to  that  B.  would  not  be  chargeable,  though  he  had  known  the 
contents  of  the  cheft.  However,  there  are  cafes  which  turn  upon 
the  giving  of  fuch  information.  All.  93.  I.  Ventr.  258.  Carth. 
486.     1.  Stra.  145,     Law  of  Niii  Prius  ed.  1775.  p.  ']U 

(2)  Here  lord  Coke  joins  loflcs'  by  (hipwreck  and  lightning  ted   [Note  81.] 
other  like  inevitable  accidents  with  thofe  by  dealing ;  but  other  ' 
authorities  make  a  diflinftion,  and  according  to  them,  neither  car- 
riers nor  mailers  of  (hips  are  refponfible  for  ioCTes  by  acts  of  God  q^ 

of  the  Aittg^s  enemies,  2.  Bulft.  280.  2.  L.  Raym.  913.  Yin*  Abr« 
tit.  Mafier  of  a  Ship,  B.  pi.  12. 

(3)  The  oldAo^nxit  about  bailment  will  be  foand  at  large  in   [Note  82.] 
Souchcote*s  cafe,  which  is  cited  by  lord  Coke  in  the  margin^     For 

the  modern  doflrioe,  the  fliident  ihould  confult  the  famous  cafe  of 
Coggs  and  Barnard  already  cited.  Lord  chief  ju&ce  Holt's  argif- 
'ment  in  that  caTe,  as  reported  by  lord  Raymond,  partitularly  me* 
rits  attention  ;  it  being  a  mod  maAerly  view  of  the  whole  fubjedl  of 
bailment.  Another  important  cafe  conneded  with  the  fame  fubjedk 
is  that  of  Lane  and  Cotton,  in  which  three  judges  againfl  Holt  held, 
that  adlion  on  the  cafe  will  not  lie  againft  the  Mafier  of  the  General 
Po^-Oifice  for  the  lofs  of  a  letter  with  exchequer  bills   in  it. 

(K)  12.- 
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If.  Mod.  472.  See  further  the  folk>U''ing  books,  which  arc  ci^a* 
tioos  from  a  note  by  the  editor  of  the  i  ith  ediiion. — 21 »  E.  4*  55* 
4.  E.  3.  6.  2.  H.  7,  II.  Falm,  548.  W.  Jo.  179.  Grot,  d^  Jar- 
Bell.  ).  2,  c.  12.  f.  13.  PufTeod.  de  Jar.  Nat.  i.  5.  c  4.  f«  (^  7. 
and  Dom.  Loix  Civ.  1.  1.  tr  5*  f.  3.  u  6.  f.  3-  t  7.  f,  ^ 

[Note  83*]  (6)  There  is  a  great  abundance  of  irreconcrl^ble  opinions  iir 

«ur  books  a^oot  the  earliefl  age  at  which  a  will  may  be  made  of 
f€rfinal  ttitKc.  Here  lord  Coke  lUtes  t9  to  be  the  aee;  though 
the  reafons  and  authorities  in  favour  of  that  time  do  not  appear.—* 
Others  mention  17,  that  being  the  age  at  which  an  admioiftration 
during  the  minority  of  an  executor  determines,  i.  Vcrn.  255. 
%.  Vern.  (59.  But  this  opinion  was  probably  founds  on  an  idea> 
that  par  (piritual  courts  malce  no  diHerence  between  the  time  for 
afling  as  an  executor  and  the  tine  for  tpaking  a  will,  which  is 
clearly  a  miflaken  notion.  However,  H  receives  fome  countenance 
ftom  the  deciiive  manner  in  which  a  late  chancellor  of  tlie  firft  au- 
thority mentions  17^  and  the  ambiguous  terms  in  which  he  fpeaks 
of  an  earlier  age.  1.  Vef.  303.  3.  Atk.  709.^-- According  to 
others  ic  is  the  age  for  m£es,  if  the  party  can  be  proved  of  luffi- 
eient  dilcretion  ;  but  we  are  not  informed  whv,  and  therefore  little 

«  refped  is  due  to  this  Ofsinion,  if  thai  can  be  aeemed  one,  which  in 

§aA  was  nothing  more  than  a  loofe  diilum.  2,  Vern.  469.— Others 
doubt,  whether  any  time  before  21  is  not  too  early;  becaufe  none 
can  be  adminiArators  till  they  have  atuined  that  age.  i.  Vern.  326* 
The  reafons  ufually  afligned  for  not  granting  administration  to  any 

rerfon  under  21  are^  that  an  adminiftrator  being  created  by  ftatute 
b  a?e  fhould  be  according  to  the  common  law>  and  that  the  (latute  • 
of  dittribution  requires  the  fecurity  of  a  bond  from  an  adminiftrator, 
which  an  infant  cannot  give.  See  the  books  cited  in  Vin.  Abr. 
Exicuton,  L.  3.  pi.  6.  This  latter  reafon  againd  an  infant's  bein^ 
adminiftrator  is  the  moft  forcible ;  but  both  fecm  equally  inappli- 
cable to  the  other  point ;  the  power  of  making  a  will  of  perlbnal 
eftate  not  being  derived  from  or  regulated  bv  any  ftatute,  and  the 
giving  of  a  bond  being  foreign  to  the  cafe  or  a  teftator.— In  Per- 
kins y^^irr  IS  faid  to  be  the  age  for  making  a  will  of  pcrfonalty ;  but 
though  this  is  the  time  mentioned  in  the  old  as  well  as  the  new  edi- 
tions of  his  book,  yet,  as  Swinburne  well  obferves,  it  appears  to  be 
an  error  of  the  prefs  by  omiflion  of  the  figure  x,  and  moil  probably 
xiiii.  was  the  age  intended.  Perk.  fed.  503.  Swinb.  Teftam. 
part  2.  fed.  2,  Off.  of  Ex.  cap^  1 8.^— The  laft  opinion  on  the  fub- 
jrd,  and  that  mofk  to  be  relied  upon,  diftinguiflies  between  maUs 
and  ftmalti^  making  the  teflamtntary  power  to  commence  in  the 
former  at  14,  and  m  the  latter  at  12.  At  thefe  ages  the  Roman 
law  allowed  of  teftaments,  and  the  civilians  agree  that  our  eccle- 
'  fiaftical  courts  follow  the  fame  rule ;  and  to  them  we  ought  princi* 
pally  to  refort  for  information  on  teflamentary  fubjeds ;  becaufe 
theie  bein'g  fo  peculiarly  of  fpiritual  conufance,  they  fpeak  more  ex 
trip9di  juridico^  to  ufe  the  phrafe  of  a  great  author,  than  our  com«- 
men  lawyers.  Swinb.  on  Teftam.  part  2.  fed.  2.  Godolph.  Orph. 
Leg.  276.  2.  Strab.  Dom.  ii.  Har.  Juftin.  InlHt.  L  2.  t.  12. 
f.  1.  Bu.t  1^  dodrine  is  not  fuftained  by  the  aiuhority  of  civi- 
lians only.  Some  refpedable  books,  written  by  common  lawyer s, 
mention  12  and  14  for  the  fame  purpofe ;  prohibitions  have  been 
refufed  by  the  king's  bench,  when  applied  for  to  reftrain  the  ecde* 
fiaftical  courts  from  allowing  wills  made  at  fuch  early  ages ;  and 
there  are  inftances>  in  which  ^he  dodriut  hath  been  Tecogni7:ed  and 

adopted 
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adopted  by  the  court  of  Chancery.    OflT.  of  Ex.  cap.  18.    Sheph. 

Touch  ft  403.    T.Jo.  210.    2.  Show.  204.    Comb.  50.    Free,  in 

Ch£  316.    Gilb.  £q.  Rep.  74.    Mof.  5.    To  conclude  ihis  point, 

it  may  be  added,  that  as  on  the  one  hand  the  rule  of  the  eccle- 

fia^cal  courts,  in  holding  ia  and  14  to  be  ages  at  which  males  and 

,  females  according  to  the  difference  of  fex  firft  have  the  power  of 

making  wills  of  perfonalty*  feems  now  well  eflablifhed ;  fo  on  the 

other  hand  it  is  in  fome  degree  confonant  to  the  doArine  of  oir 

.common  law;  for  though  that  is  iilent  as  to  the  age  for  wills  of 

perfbnalty,  thefe  being  the  fubjedis  of  a  different  law,  yet  it  adopts 

the  fame  ftandard  of  la  and  14  for  other  purpofet,  and  fo  far  deems 

them  the  ages  of  difcretion,  as  to  give  infants  of  thoie  ages  the 

power  of  choofing  guardians,  and  to  prefume  that  they  are  J^li  ca^ 

pacts  in  refped  to  crimes.    *i.  Hal.  H.  P.  C.  22. 

[90.  a.]  (i)  Thar  is,  whether  he  took  the  profits  as  guardian ;  for  if  he  [Note  84  ] 

affamed  to  take  them  in  that  charafter,  he  (hall  anfwer  for  them  ac- 
cordingly, though  he  was  not  guardian  dejurt* 

(4)  This  reafoo  requires  fome  explanation.    It  is  not,  that  cb^t  [Note  8c.] 
in  aaion  are  in  their  nature  incapable  of  tranfmiilign  to  executors ;  ^ 

for  the  contrary  is  known  to  be  law,  and  fome  inftances  of  it .  are 
here  gi^en ;  but  it  is,  becaufe  in  the  cafe  of  a  cho/e  in  a^ien,  Co  pe* 
cnliar  as  a  right  of  prefentadon,  the  law  favours  the  king  more  than 
the  biChop's  executors,  and  therefore  gives  the  king,  as  having  in 
his  cuAody  the  temporalties  of  the  vacant  bifhoprick,  that  prefenta*  ^ 
tion,  which  executors  in  general  are  entitled  to  when  they  are  op - 
pofed  to  an  heir.  See  poft.  388.  Bro.  Abr.  Pre/entafsM  ^4.  Waif. 
Clergym*  L.  ed.  1747.  p.  72.  Biit  then  it  may  be  afkedf,  whv  the. 
king  fliould  not  have  a  like  preferencei  in  the  cafe  of  the  btinop's 
being  entitled  to  a  wardfhip  by  knioht's  fervice  in  right  of  his  fee 
and  dying  ie/bre  reducing  it  into  poueflion  by  feifure.  The  anfwer 
may  be,  that  the  law  dimnguifhes  between  an  itutreft  both  of  profit 
andtrufit  as  ward  (hip  by  knight's  fervice  is,  and  one  nuril;f  oftrujtp 
fuch  as  a  prefentation.  The  law  gives  the  former  to  the  biihop's 
executors,  for  the  benefit  of  his  perfonal  eftate.  It  gives  the  latter 
to  the  king ;  becaufe  the  prefentation  to  a  vacant  church  cannot 
lawfully  be  (old ;  and  as  the  bifhop's  perfonal  eftate  cannot  dedve 
any  proft  from  the  prefentation,  the  law  deertts  it  more  proper  to 
follow  the  temporalties  of  the  fee  to  which  the  advowfon  belongs. 
In  a  fubfequent  part  of  the  Commentary,  where  it  is  faid,  that  oie 
biihop's  executors  (hall  not  prefent,  becaufe  nothing  can  be  taken 
for  a  prefentation,  lord  Coke  feems  to  hint  at  fomething  of  this 
kind.  roft.  388.  a.  However,  at  a  like  reafon  might  be  urged 
againft  executors  in  ^vour  of  an  heir,  it  is  moft  fafe  to  rely  on  the 
right  of  the  king  as  fettled  by  autUritits  and  /ong  pra^ice.-^^m 
preference  of  the  king's  title  by  prerogative  is  carried  fi)  ficr,  that  . 
even  prefentation  and  infiitution  in  the  lile  time  of  the  biftiop  wiQ  fiOt 
prevail,  itelrfs  there  hath  been  alfo  an  induQimx  Vin.  Abr.  fr€* 
Jintatitm,  C.  a.  E.  a.     Watf-  Clcrgym.  L.  ed.  1747.  p.  73.    . 

[PO*  b.J         (t)  Fitzherbert  cites  twoauthorlries,  which  make  gtrardianfhip  [Note  85.] 
in  (bcage  grantabie.    F.  N,  B.  143.  P.     But  Littleton's  ppinion 
militates  fmngly  to  the  contrary ;  for  if  fuch  a  truft  is  to  perfonal  as 
not  to  be  tranlmiffible  to  executorSf  why  fhould  it  be  fo  to  grantees  ? 
AGCOr()isgIy  in  the  arguiflg  of  a  modern  cafe  it  fe^m's  to  luive  been 

(Ka)  taken. 
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taken  for  granted,  that  goardianihip  in  focage  cannot  be  afligned  ? 
Gilb.  Eq.  RcpJ  177. 

[Note  87.]  (2)  Littleton  muft  be  nndcrflood  to  mean,  that  at  common  law 

accottot  did  not  lie  againft  executors ;  for  in  his  time  it  did  lie  under 
feveral  (bcutes  againft  an*  executor  im  general,  though  they  were 
deemed  00c  to  extend  to  the  executor  ofguaidian  in  focage.  See 
the  next  note. 

[Note  88.  ]  (3^  This  rule  of  the  common  law,  which  did  not  allow  of  afUons 
of  account  agah.Ji  or  ftr  executors,  had  fome  exceptions.  The 
loiter  part  of  the  rule  did  not  extend  to  the  executors  of  merchants  ; 
and  the  kin^  was  not  within  either  part.  F.  N.  B.  117.  11.  Co. 
9c.  du  It  ihould  alio  be  remarked,  that  though  at  the  common 
law  executors  in  general  were  not  compellable  to  account  yet  if 
they  confented  to  fettle  an  account,  they  were  liable  to  an  adion  of 
JiSt  for  the  balance.  F.  N.  B.  page  267.  of  ^to.  ed»  in  lord  Hale's 
Bo;c:. 

[Note  89.]  (4.)  The  13.  £•  if  c.  23.  gave  an  account  to  executors ;  but  this 

being  conftrued  to  defcribe  immediate  executors  only,  other  flatutes 
were  made  to  extend  the  remedy  to  the  executors  of  executors  and 
to  kdmini (Ira tors.  25.  £.  3.  ft  5.  c.  5.  31.  £.  3.  c.  1 1.  2.  Jnll.404. 
Ante  98.  b. 

[Note  90  ]  (5)  Ace.  Cott.  Abr.  Rec.  131.     But  now  by  4.  Ann.  c,  18.  f.  27. 

aflions  of  accpunt  lie  again ll  the  executors  and  adminiftrators  of 
tvtx'j  guardian  bailifF  ana  receiver. 

[Note  91.]  (1)  But  here  we  mud  underftand  Littleton  to  be  fpeaking  of  aPgi^  b  1 

relief  due  on  the  defcent  of  a  fee  fimple  in  ftre  tail  in  poJfJJion\  for 
if  only  a  remaln.hr  Or  reverjion  expectant  on  an  eltate  for  life  dc- 
fcends  on.  the  heir,  the  relief  is  not  leviable  till  the  death  of  the  te- 
nant for  life.  Keilw.  83.  b.  Kitch.  ed.  1^92.  fo,  146.  b.  As  to 
the  defcent  of  a  remainder  or  reverlion  expcdtant  on  an  eibite  tail, 
it  Teems  doubtful  whether  a  relief  is  payable  ac  anj  time  in  re(pe£l 
of  fuch  a  defcent.     Keilw.  84.  a. 


[Note  92.] 


(2)   Abjuration,  according  to  the  ancient  ufe  of  the  word,  had  ^^\  r^o,    K  1 
effed  of  an  attainder;  becaufe  it  was  ncceflarily  accompanied  with  L  V    * .    'J 
the  confeflion  of  a  felony.     But  this  kind  of  abjaracion  is  not  now 
in  force  ;  the  privilege  of  fandluary,  of  which  it  was  confequeutialt 
'having  been  taken. away  by  a  flatuie  of  James  the  FirA.     See 
21.  Jam.,  c.,28.  f.  7.     2.  Inll.  629.  and  2.  Hawk.  PI.  C.  b.  2.  c.  32. 
.However,  the  word  abjuration  is  Ilill  in  ufe  in  our  law  foi/cme  pur- 
pofes.     For-— I.  Some  flatutes,  in. order  to  fecure  the  eftablijbed 
religion^  rcq4]ire  perfons  convi£led  of  certain  kinds  of  recu/ancy  to 
iabjure  the  realm,  on  p^in  of  bein?  adjudged  guilty  of  a  capital 
j^lony;  and  the  word  m  this  fenfe  i&  fimilar  to  the  ancient  abjura- 
tion, and  is  attended  with  a  like  effed.     35.  Eliz.  c.  i.  and  2.  13.    - 
—2.  In  order  to  fecure  the  fuccejfton  of  the  croiun  as  fettled  at  and 
fince  the  Jlevolution,  other  Ila<ute&  make  all  perfons  who  refufe  to 
take, the  bath  prefcribed  for  abjuring  the  Pretender  and  his  defcend* 
ants,  liable  to  various  penalties  and  forfeitures ;  but  this  kind  of 
abjuration  diiFers  both  in  obje£f  and  ejid  from  the  ancient  one.        * 
13.  W,  3.  c.  6.  .  I.  An,  11.  1.  c.  2.2.    i.  Q,  i.  ft.  2.  c.  13.    6.  G.  z, 

(,)Tc- 
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fpt,  a  1  ^*^  Tenure  at  ivill  fhould  be  alfo  excepted.     See  the  next  Sec-  [Note  93.] 

fiyo'  "J  tionand  ante  6-^,  b.  note  2,  68.  b.  n.  5.  Elon^ever,  even  to  tenure 
at  'will  fealty  may  be  incident  by  the  cuilom  of  a  manor  ;  and  fo 
generally,  if  not  utiivcrfally,  it  is  to  copyhold  tenures.  10.  H.  6.  1 3. 
20.  H.  6.  3.    Kitch.  on  Co.  ed.  1-592.  fal.  132. 

(2)  The  reafon  is  plain.     Socage  relief,  being  a  year's  rent^   [Note  94.] 
cannot  be  calculated,  if  an  annual  rent  is  not  payable.     See  ante 
S5.  a.  note  i.  But  as  by  cuftomy  or  by  §xprefi  re/ervation  on  creating 
the  tenure,  a  payment  wholly  diiferent  from  and  unconneded  with 
the  yearly  rent  may  be  due  for  relief;  fo  it  may  be  prefumed,  that 
by  the  fame  means  a  relief  may  be  payable,  where  there  is  no  yearly 
rent ;  becaufe  the  relief  is  afcertained,  without  reference  to  a  yearly 
rent*  in  both  cafes  equally.     See  Kicch.  on  Co.  ed.  1592.  fo.  103. 
Here  it  may  not  b::  amifs  to  advert  to  fome  other  differences  be- 
tween the  federal  kinds  of  relief  payable  by  focage-tenanu.  i.  The 
firofer  focage  relief,  that  is,  the  relief  incident  to  the  tenure  by  fo- 
cage  by  X^t  general  cuflom  of  the  realm,  is  a  year's  rent,  and  con* 
fequendy  can  never  be  payable,  except  where  there  is  an  annual 
rent ;  but  the  improper  focage -relief,  that  is»  the  relief  due  either  by 
fptciajl  cullom  or  by  exprejs  refervation,  may  be  more  or  lefs  than 
the  annual  rent,  or  may  be  payable,  where  there  is  no  annual  rent* 
2.  The  focage-relief  by  common  la*w  is  only  payable  on  a  defcent 
and  by  a  natural  perfon ;  but  the  two  other  reliefs  may  be  due, 
where  the  tenant  comes  in  by  purcbafe,  or  where  he  takes  as  a/ole 
corporation  hy/uccejjion.    Ante  84.  a.    a.  Ro.  Abr.  5 17>  5  iS.     3.  If 
the  relief  claimed  is  one  at  common  latv,  it  is  prefumed  to  be  due, 
till  the  contrary  appears ;  that  is,  unlefs  it  can  be  proved,  that  the 
relief  hath  been  reieafed,  or  that  the  tenure  was  referved  wiih  an 
expre/s  exxmption  from  relief.     3.  Lev.  145.    Vin.  Abr.  Evidence f 
A.  b.  28.  pi.  5.     But  if  the  relief  be  claimed  \yf  fpetial  cufiom  or 
/ferial re/ervationt  the  onus  proband!  muft  neceflarily  fall  upon  the 
lord.     4.  If  the  relief  is  by  the  common  la^w,  it  is  merely  a  fruit  in- 
cident to  the'/ervice\  but  if  the  relief  ts  by  expm/s  re/er*vation»  it  is  a  '•' 
part  of  the  Jjirvice^    This  dillinftion,  however  nice  it  may  appear, 
may  be  deemed  an  ^Jfentlal  one.     Relief,  when  only  an  incident  to 
tht  fcrvice^  is  not  within  the  limitation  of  50  years  prefcribed  for 
feifin  of  it  by  the  32.  H.  8.  c.  2.  as  hath  been  obferved  in  a  former 
note;  nor  will  acceptance  of  rent  eftop  the  lord  afterwards  from 
claiming  fuch  a  relief.    Ante  83.  a.  note  2.     Cro.  £liz.  885.     But 
the  law  fecms  to  be  to  the  contrary  in  both  thefe  particulars,  where 
the  TitXiti  \i  part  of  the  femiice.     5.  If  the  relief  is  by  ihc  commcn 
laiv,  or  by  fpecial  refer<uation,  the  remedy  by  diftrefs  follows  of 
courfe ;  but  it  is  faid,  that  for  relief  hyfpecial  cuftom,  dillrefs  is  not 
warranted  without  a  prefcription.    W.Jo.  133. — Thele  differences 
between  the  three  kinds  of  focage^reliefs  lie  icattered  in  the  books ; 
and  thus  bringing  them  into  one  point  of  view  may  be  ufeful.     The 
learned  reader  will  judge  of  their  propriety.     The  diligent  ftudcrit 
may  add  to  their  number.     See  further  Co.  Copyhold,  chap.  2. 
Survey  Dial.  4th  edit.  95,  and  the  cafe  of  Hungerford  and  Havy- 
land  in  W.  Jo.  132.     2.  Bulfl.  323.     Laicb.  37.  94.  129.     2.  Ro. 
Rep.  370.    O.  Bendl.  180. 

[93.  b.l         .(3)  It  may  be  proper  to  conclude  this  Chapter  of  Socage,  by   [Note 95.] 
^     pointing  out  the  feveral  changes  made  in  the  tenure  of  focage  by 
the  ftatuic  of  the  1 2.  Cha.  2.  c.  24.  fo  often  mentioned.     1.  It  lal^es 
away  the  aidspurfle  marier  and  purfairefitx  chi^a^ter^  which  were 

(K  3  )  incident 
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inddent  to  mil  focage- tenures.  2.  It  relieves  focage  in  capiu  from 
the  burden  of  the  king's  frinurfeifin  and  offms  rf  aliematitm  /#  the 
king ;  to  both  of  which  focagi  in  capiu  was  equally  liable  with  te<* 
liure  by  knights  fer^ice  in  cafite,  thou  eh  not  £0  to  nvani/bif.  3.  It 
extends  the  father's  power  of  appointing  guardians  by  deed  or  will, 
which  by  the  4.  and  5.  Phil,  and  Mar.  (the  firf)^  ftatute  conferring 
fuch  a  power)  was  reftri^led  to  female  children,  to  children  of  hoth 
fexesy  and  thus  fuppHed  the  means  of  ftill  further  preventing  guar- 
dianfhip  in  focage.— In  all  other  refpeds  the  tenure  in  focage  ieems 
X6  be  under  the  fame  clrcumftances,  and  attended  with  the  fame 
c6nfequences»  as  it  was  before  the  Reftoration.  But  the  flatute  of 
Charles  the  SecQnd  goes  further  than  the  mere  alteration  of  fo- 
cage ;  and  having  thus  reformed  and  improved  this  favourite  te- 
nure, in  the  next  place  provides  for  the  exteniion  of  it  throughout 
the  kingdom.  This  the  Hatute  effeAually  fecures,  by  converting 
into  focage  all  tenures  by  knights  fervice,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  focage  to 
future. 

« 

[Note  56]  '  (3)  Here  biihops  are  ilyled  fuffragans  in  refpeA  of  their  relation  [  gj.«  a.l 
to  the  archbifliop  of  their  prownce ;  but  formerly  each  archbifiiop 
and  biihop  had  alfo  his  fuifragan,  to  aSft  him  in  conferring  orders 
and  in  other  J^iritual  parts  of  his  office  within  his  ditcefe,  Thefe 
in  our  ecclefialUcal  law  are  called  fuifragan  bifhops,  and  refemble 
the  chorepi/copi  or  hifiopi  of  the  country  in  the  early  times  of  the 
chriflian  church.  How  this  inferior  order  of  bifhops  )9My  be  eledled 
ind  confecrated  is  regulated  by  the  26.  H.  8.  c.  14.  but  notwith- 
ilanding  this  ftatute,  it  is  not  ufual  to  appoint  them«— They  (hould 
not  be  confounded  with'  the  coadjutors  of  a  bifhop ;  the  latter  being 
appointed  in  cafe  of  the  bifhop's  infirmity  to  fupenntend  his  jar  if' 
^  ih^ien  and  temppralties ;  neither  of  which  was  within  the  inter^- 
rence  of  the  former.  See  fully  on  this  fubje£l  in  Gibf.  Cod.  lil  ed. 
v.  1.  p.  155. 

[Note  97.  J  (5)  This  isamiflake;  for  the  ftatute,  by  which  precedency  is 
principally  regulated,  gives  the  biihop  of  Durham  place  between 
the  bimop  of  London  a;id  the  bifliop  of  Winchefier.  See  ji^  H.  8. 
c.  10.  f.  3. 

[Note  98.  ]         (6)  The  office  of  king's  almoner  is  ufually  given  to  the  archbi* 

(hop  of  Yorkj  with  the  title  of  lord  high  almoner. 


[Note  99.  ] 


(3)  l^gentralTL  corporation  aggregate  cannot  take  or  pafs  away  ("04..  b.l 
an  iritcreft  in  land,  or  even  do  any  a<^s  of  importance,  without  deed ;  ^  -^  ■"*     *-* 
but  there  are  feveral  exceptions  to  the  rule.     See  ante  66.  b.     Vin, 
Abr.  Grants f  D.  ^,  Corporation,  K.     C6m.  Dig.  Franchifes,  F.  12> 
13,  14.     New  Abr.  Corporation,  E,  3. 


[Note  100.7        {4)  Contra  i.  Ro.  Abr.  832. — Alfo  in  the  following  annotation 

by  lord  Hale,  which  he  gives  at  the  bottom  of  fol.  8.  b.  feveral 
authorities  are  cited  to  the  contrary.    Vid.  7.  £.  3.  41.     11.  H. 

4.  84.  Gift  to  abbot  and  monks  pajjfeth  fee ftmple.  If  an  abbot  makes 
leafs  reddendo  rent  nobis,  ii  enures  to  the  fucceffor,  20.  H,  6.  8. 
Land  granted  to  the  abbot  of  S.  and  his  heirs  is  only  for  life,     9.  IS, 

5.  9.  Hal.  MSS.«ii*bee  further  the  authorities  ciied  in  Vin.  Abr. 
Efiiue,  L.  pi.  X* 

(S)  A^c 
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(5)  Ace.  ance  13.  b.    But  feme  take  a  diftiiifkicm  between  de-  rxr^^^  .^t  1 
fcribing  a  fole  corporation  both  by  his  natural  and  politick  tiame»  ^  *  J 

and  defcribing  him  by  Kis  politick  name  only  ;  and  it  has  been  re« 
folved»  that  a  viiicatorial  puiver»  granted  to  the  bilhop  of  Ely  over 
Trinity  College,  Cambridge,  in  the  latter  way,  ought  to  be  eon* 
ftrued  as  a  grant  to  the  biihop  of  £]y  for  tht  timi  liing,  and  there<» 
fore  extended  tojkccffirs.  This  point  was  adjudged  in  Dr.  Bent^ 
ley's  cafe.  See  2.  Stra.  913.  Fitt.  Gibb.  30S.  312.  i.  Bat* 
Bad.  453. 

fnr,  a.1  ti)  Variovs  kinds  of  deans,  befides  deatis  of  chapten,  ar^  [Note  102.] 

known  to  our  law ;  and  it  requires  more  divifions  thai)  one  to  diC* 
tingoiih  them  properly.  Coafidered  in  refpeA  of  the  difference  rf 
-ofice,  deans  are  oijix  kinds,  i.  Deans  of  chapters^  who  are  eith^ 
of  cathedral  x>r  collegiate  churches ;  though  the  members  of'churches 
of  the. latter  fort  may  more  properly  be  denominated  colleges  than 
<bapters,  2.  Deans  of  fiisJiartt  who  have  ibmetimes  both  jurif- 
didion  and  cure  of  ibals,  as  the  dean  of  Battel  in  SulTex;  and  foroe* 
times  jorifdidion  only,  as  the  dean  of  the  Arches  in  London,  and 
the  deans  of  Bocking  ih  EfTex  and  of  Croydon  in  Surrey.  3.  Ryfol 
-deans.  4.  Deans  in  the  celleget  of  our  univerfities.  Who  are  officers 
appointed  to  fuperintend  the  behaviour  of  the  members  and  to  en- 
force difcipUne.  5.  H^dreffy  dtzns,  as  the  dean  of  the  Chapel 
Royal  at  St.  James's,  who  is  fo  ftyled  on  account  of  the  dignity  of 
the  perfon  over  whofe  chapel  he  prefides.  As  to  the  chapel  of  St« 
Oeorge,  Windfor,  there  being  canons  as  well  as  a  dean>  it  is  fome- 
thing  more  than  a  mere  chapel,  and,  except  in  name,  tefembles  a 
collegiate  church.  6.  Deins  of  provinces,  .or,  as  they  are  fome-^ 
<cimes  called,  deans  of  biflK>ps.  Thps  the  bi{hop  of  London  is  dean 
«f  the  province  of  Canterbury,  and  to  him  as  fnch  the  archbifliop 
iends  his  mandate  for  fummoning  the  bifiiops  of  his  previncci  when 
41  convocation  is  to  be  aflembled ;  which  perhaps  may  account  for  ^ 
calling  the  dean  of  the  province  dean  of  the  bifiiops.  Whit  the 
other  parts  of  his  office  are,  the  books  we  have  been  able  to  con* 
fult  do  not  explain ;  nor  do  they  menzioli  whether  there  is  a  dean 
for  the  province  of  York.  See  Lyndw.  Oxf.  ed.  317.  Gibf.  Sy- 
Aod*  Angticln*  17.  Ante  94.  a.— Another  divifion  of  deans,  arif^ 
ing  from  the  nature  of  the  office,  is  into  deans  of fpiritnal  promo^ 
dons  and  deans  of  lay  promotions.  Of  the  former  kind  are  deans 
of  peculiars  with  cure  of  fouls,  dtans  of  the  royal  chapels,  and 
<kans  of  chapters ;  though  as  to  thefe  lafl  a  contrary  opinion  for-^ 
merly  prevailed.  Perhaps  too  rural  deans  may  be  added  to  the 
number.  Of  the  latter  kind  are  deans  of  peculiars  without  cure  of  ' 
ibuk,  who  therefore  may  be  aiid  frequently  are  perfons  not  in  holy 
or<lers.*-In  refpeft  of.  the  manner  of  appointment,  deans  are,  i. 
Ele^ivi,  as  deans  of  chaf^ters  of  the  old  foundation  ;  though  they 
are  only  lb  dominally  and  ia  form,  the  king  being  the  real  patron> 
which  wiU  appear  from  the  next  note  but  one.  2,  Donati^ve,  as 
thoie  deans  of  chapters  of  the  fieisf  foundation,  who  are  appointed 
by  the  king's  letters  patent,  and  are  indalled  under  his  command 
to  the  chapter,  without  reforffng  to  the  bifhop  either  for  admiffion 
or  for  a  mandate  of  inftallment ;  if  that  mode  of  promoting^;// 
prevails  ill  refpe^l  to  any  of  the  new  deaneries.  See  the  next  note 
•but  one.  Deans  of  the  royal  chapels  are  alfo  donati^uei  tlie  king  ap<. 
pointtng;  to  ihem  in  the  fame  way.  So  too  may  deans  of  peculiars 
without  cure  of  fouls  be  called ;  as  the  dean  ot  the  Arches^  who  is 

-  (K  4)  appoiiu^d 
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appointed  by  commiflkm  from  tlie  archbUhop  of  Canterbory;  bot  f  g  r,  2L,J\ 
this  mud  be  niulerftood  in  a  large  feofe  of  the  word  Jenati'ue,  it  ^  ^"^  * 
being  moft  ofoally  reftrained  xojpirituml  promotions.  3.  Prefenta-- 
ii^i,  as  fome  deans  of  peculiars  with  cure  of  foals,  and  the  deans  of 
/tnt  cbapcers^of  die  netv  foundation  if  not  of  «/if.  Thus  the  dean 
of  Battel  b  preiented  by  the  patron  to  the  bilhop  of  Chicbefter>  and 
from  him  receives  infiitation.  Ihos  too  the  dean  of  Gloocefter  is 
prefented  by  the  king  to  the  biihop  with  a  mandate  to  admit  him 
and  to  give  orders  for  his  inflallmept.  See  the  next  note  but  one. 
4«  Bj  mirtui  of  anotbtr  office t  as  the  biihop  of  London  is  dean  of 
the  province  of  Canterbury,  and  the  biihop  of  St.  David  is  dean  of 
his  own  chapter.— Again  in  refpeft  of  the  manner  of  holding,  deans 
are  fo  ah/olutelj  or  in  commin^Mm.  But  this  diviiion  applies  only  to 
Jpritual  deaneries.— -In  thus  pointing  out  the  fever al  denominations 
of 'deans  we  have  attempted  a  more  comprehenfive  as  well  as  a 
nicer  ^^Mr^i/difcrimination  and  arrangement,  than  the  books  uibally 
reforted  to  furniih ;  though  to  them  we  are  indebted  for  moft  of  the 
materials,  and  to  them  we  refer  the  ftudent  for  a  competent  idea  of 
the  nature  of  each  kind  of  deanery.  See  Dicanu$  and  Demury  in 
Spelm.  GloiT.  Cow.  Dia.  Ayl.  Parer£.  NelC  Rights  of  the  Clerg. 
Born.  Ecclef*  L.  and  the  Index  to  GibfT  Cod. 

[Note  103.  ]        (z)  But  the  name  of  chapter  is  not  confined  to  caibeJrals,  the 

prebendaries  and  canons  of  coUegitue  churches  being  alfo  ftyled 
chapters ;  though  rather  improperly,  as  we  have  before  hinted. 

[Note  104.]  (j)  The  xrfwtfieanenes  and  chapters  to  fl// biihopricks  are  ^//^/ 7 
namely,  Canterbury,  Norwich,  Winchefter,  Durham,  Ely,  Rocbef- 
ter,  Worceiltr,  and  Carlifle.  The  new  deaneries  and  chapurs  to 
ne<w  biibopricks  are  ^yt ;  namely,  Peterborough,.  Chefter,  GJoacef- 
tcr,  BrifloU  and  Oxford.     See  Will.  Cftthedr. 

[Note  105.  ]  (4)  In  tUs  account  of  the  M  and  ne<w  deaneries,  many  partica« 
lars,  relative  to  the  manner  of  coming  to  the  poifeffion  of  them,  ar& 
omitted ;  and  therefore  we  ihall  add  lome  general  things  hiiloricaily 
in  refpedt  to  both.  As  to  the  old  deaneries,  it  will  be  very  difficult 
to  trace  the  fubjed,  with  any  tolerable  degree  of  precifioo,  higher 
than  the  reign  of  king  John,  or  to  afcertain  what  was  the  legal 
mode  •f  conftituting  deans  of  chapters  before.  '  if  our  ancient 
chronicles  are  to  be  depended  upon,  nothing  conld  be  more  variable 
than  the  pradiice  for  feveral  reigns  after  the  Conoueft.  Thus  in 
the  church  of  York,  we  fin4  fometimes  the  archbidiop  collating  to 
the  deanery,  ibmetimes  the  king  conferring,  and  fometimes  the 
chapter  eledting ;  and  it  is  probable,  that  a  like  uncertainty  pre- 
vailed in  other  cathedrals.  See  Drake's  Antiq*.  York  557.  to  965. 
\.  Will.  Surv.  Cathedr.  64.     At  length  however  after  many  ibug- 

fles  the  elect ioje  mode  of  conftituting  deans,  as  well  as  bilhops,  ab- 
ets, and  priors,  was  eilabliihed  throughout  the  kingdom ;  for  king 
John  by  a  charter  of  the  i6tb  of  his  reign  grants,  ut  de  ceelero^  im 
uni<verfis  ei  Jingulis  ecclefiis  et  monafieriii  cathedralihus  et  eonnfentua^ 
It  6  us  toll  us  regni  noftri  Anglia:,  liber ee  fnt  in  ferfetuum  eleSidmet  quo^ 
rumcunque  pralatorum  majorum  ei  minorum  \  and  deans  of  chapters 
clearly  fall  within  the  dcicription  of  minor  prelates.  See  king  John's 
charter  in  i.  Coll.  Ecdef.  Hid.  Append.  No.  33.  and  as  to  the 
word  /r<^/«/tf/,'confult  Ly ndw.  Oxf.  ed.  41.  and  a  17.  But  not* 
WUhilanding  the  ilrong  terms  in  which  the  freedom  of  canonical 
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cledion  is  provided  for  by  this  charter,  and  the  repeated  confirma- 
tion of  it  by  various  ftatates,  the  election  of  a  dean  by  the  chapter 
is  by  long  pradice  converted  into  a  mere  forra»  and  the  king  is  in 
reality  as  much  the  patron  of  the  oU,  as  he  is  both  in  name  and 
fubftance  of  the  ne-u:  deaneries.  For  two  centuries  pad  at  lead, 
the  king's  eonge  d^elirt^  which  by  the  charter  of  John  mail  pvecede 
every  ele^on  of  a  prelate  and  was  in  ufe  long  before>  hath  been 
invariably  accompanied  with  the  king's  letter  miffi'oey  as  it  is  ftyled* 
lecommending  a  particular  perfon»  whom  the  chapter  of  cour(e  eled^ 
their  dean.  In  the  cafe  of  the  old  hijbopricks,  which  are  filled  in 
the  fame  form,  the  election  of  the  perfon  named  by  the  crown  is  fe« 
cored  by  a  flatute  of  the  25th  of  Henry  the  eighth,  which  com- 
pels the  chapter  to  yield  to  the  recommendation  by  the  pains  of  a 
pramunirey  and  if  they  refufe  authorizes  the  king  to  appoint  a  bi- 
fhop  by  letters  patent.  See  poft.  1^4.  a.  But  no  fuch  ftatute  hath 
been  yet  made  in  refpedt  to  the  old  deaneries ;  and  therefore  the 
right  of  the  crown  over  them  rt^s  wholly  on  the  charter  of  king 
John  and  the  fubfequent  practice.  Here  then  it  may  be  aOced, 
how  the  crown*  without  the  aid  of  a  flatute,  can  enforce  its  claim 
of  patronage ;  and  what  are  the  means,  by  which  the  nomination 
would  be  made  eSedual  if  the  chapter  (hould  difregard  the  royal 
recommendation,  and  perfevcre  in  a  free  exercife  of  the  right  of 
clewing?  This  queftion  may  be  re{oIved,*by  coniidering,  that 
even  the  charter  of  king  John  requires  the  king's  confirmation  of 
the  choice  made  by  the  chapter;  and  therefore  by  refufing  to  con- 
firm he  may  always  prevent  the  effe^  of  their  election.  Nay  it 
hath  been  faid,  that  the  eledion  is  fb  wholly  a  ceremony  as  not  even 
to  be  eflential,  and  that  even  before  any  adl  of  parliament  to  dtf- 
penfe  with  it  the  king  might  nominate  to  the  eld  bilhopricks  by 
letters  patent,  without  reforting  to  the  chapter  for  the  form  of  their 
concurrence;  and  the  old  deaneries  are  within  the  fame  reafon. 
Seethe  cafeof  Revan  O'Brian  in  Cro.  Jam.  552.  Palm.  22.  and 
2.  Ro.  Rep.  loi.  130.  and  f.  c.  cited  in  F.  N.  B.  410  ed.  396. 
note  (a.)  This  dodrine,  it  mull  be  owned,  notwith Handing  the 
poiitive  terms  in  which  it  was  afTerted,  and  the  reverence  due  to 
the  judges  by  whom  it  was  recognifed,  feems  a^  repugnant  to  the 
Utter  of  king  John's  charter,  as  the  mode  of  eleding  in  con- 
formity to  the  letter  miffive  certainly  is  to  the  genuine  ^/V//  and 
intention.  But  the  latter  having  the  fandtion  of  a  pradice  too  an- 
cient to  be  now  drawn  into  queftion,  it  can  be  of  little  ufe  to  deny 
the  former ;  and  accordingly  in  the  reign  of  Charles  the  firft  we 
find  fome  in  fiances,  in  which  the  king  adlually  appointed  to  fome 
of  the  old  deaneries  by  letters  patent  without  the  lead  appearance 
of  oppofition  on  the  part  of  the  chapter.  See  Rym.  Feed.  vol.  8. 
part  3.  page  166.  vol.  9.  part  i.  p.  82.  To  fix  the  time  when 
the  letter  tniffive,  in  refpedl  either  to  the  old  deaneries  or  the  old 
bifhoprickf,  firfl  came  into  ufe ;  to  explain  how  from  a  mere  re- 
commendation  it  grew  into  a  royal  mandate ;  and  more  particu- 
larly  to  determine,  whether  it  operated  as  fuch  before  the  Refor- 
mation, or  whether  thatt  inconfequence  of  the  afTertion  of  the  king's 
fupremacy,  was  the  aera  of  implicit  obedience  to  it ;  might  be  both 
curious  and  ufeful.  Probably  the  letter  mijji've  was  not  generally 
ufed,  to  controul  the  freedom  of  election,  till  after  the  time  of  Ed- 
ward the  fir  A.  At  lead  mr.  Prynne,  hodile  as  he  was  to  canonical 
eledion,  he  deeming  it  an  ufurpation  to  the  prejudice  of  the  royal 
prerp^stive>  givei  as  a  conge  d^elir$  of  Edward  the  fird  for  ch< 

cledlou 
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eledioii  of  a  bi&opy  which  concludes  with  a  recommendation  to  the  Fq  ^^  ^^T 
chapter  in  ^m^rW  terms  to  chufe  a  perfonrduly  qualified}  bat  he  ^^-^*      *'* 
takes  no  notice  of  its  being  accompanied  with  a  lettir  miffintt ;  a 
circumftance  which,  had  it  occurred »  would  fcarcely  have  efcaped 
hb  obfervation.     See  3.  Pryn.  Rec.  12^5.    The  earlieft  precedent 
of  fuch  a  letter  we  have  hitherto  met  with  iince  the  charter  of  king 

John»  is  of  the  year  M47»  when  Philip  de  Wefton  is  faid  to  have 
een  elected  to  the  deanery  of  York  on  ejdiibiting  a  letter  from 
Edward  the  third.  Drak*  Antiq.  York,  563.  Another  inftance  of 
a  letter  miffive  relative  to  the  iame  deanery  occurs  in  1544;  Henry 
the  eighth  fignifying  it  to  be  his  pleafure  that  dr.  Woocon  ihould 
be  elededy  and  the  chapter  elefling  him  accordingly.  Drak.  An* 
qq.  York*  565.  and  Append.  81.  Thefe  few  faSs  may  giveyomr 
idea  of  the  gradation,  by  which  the  crown  hath  poiTefled  icfelf  of 
the  complete  patronage  of  the  old  deaneries.  We  are  not  prepared 
for  a  more  aniple  diicuifion ;  and  if  we  were»  tliis  would  not  be  the 
proper  f^ace  for  a  fubjed  fo  extenfive.—- As  to  the  deans  of  the 
#Mu  foundation,  chough  the  king  nominates  by  letters  patent,  yet 

fimtf  if  not  edit  of  the  nevt  deans  of  cathedral  churches  are  tww 
deemed  frt/emtati^fi  and  not  dMotive,  the  pradice  being  to  prefeat 
the  letters  patent  to  the  bi(hop  for  inftitution  and  a  mandate  of  in- 
ilallment.  It  hath  indeed  been  a  queftion,  whether  they  are  £»• 
native  or  preftntati'ue  i  for  the  underiUnding  of  which  we  Ihall 
fliortly  date  the  principal  fa£ls  on  which  the  cafe,  fo  far  as  relates 
to  the  deanery  cf  Gloucefter,  depends.  The  new  deaneries  were 
creded  by  Henry  the  eighth  under  powers  given  by  ad  of  parlia- 
ment, wluch  alfo  authorized  him  to  make  ilatutes  for  their  regula- 
tion by  letters  patent  or  ^writing  under  the  great  JeaL  In  the  charter 
for  founding  the  deanery  of  Gloucefter,  being  one  of  the  nenu 
foundation,  the  king  referved  the  nomination  of  the  deans  to  him- 
felf,  and  dire6led,  uat  the  deans  and  chapters  (hould  be  governed 
according  to  fuch  rules  and  ilatutes  as  the  king  (hould  appoint  by 
indenture.  The  king  afterwards  by  commiflioners  named  for  the 
purpofe  formed  a  body,  of  ilatutes,  amongft  which  one  required^ 
that  the  king  ihould  upon  every  vacancy  nominate  a  dean  by  let- 
ters patent,  and  that  he  (hould  be  prefented  to  the  biihop,  and 
being  inftituted  by  him  fhould  be  admitted  by  the  chapter.  The 
commiflioners  figned  thefe  ftatutes;  but  they  were  neither  under 
*i\\e  great /eal  TiOT  indented  \  and  on  account  of  this  deviation  both 
from  the  ad  of  parliament  and  the  commiflion,  they  were  confw 
dered  as  invalid,  and  powers  were  given  by  other  ads  to  Mary  ' 
and  Elizabeth  fucceflively  to  form  other  ftatutes.  However  no<« 
thing  final  being  done  under  thefe  powers,  Jkme  of  the  ilatutes 
framed  by  Henry  the  eighth's  commiflioners,  for  want  of  others 
more  regularly  made,  were  adopted ,  but  the  particular  ilatote 
which  made  the  Atssktry  prefenuuive,  was  never  pradifed  after  t|ie 
Reiteration ;  and  only  m  one  inilance  hejore^  the  deans  being  con- 
ilitqted  by  mere  grants  from  the  crown.  In  this  ilate  of  things 
came  the  6.  Ann.  c.  21.  which  eftablilhed  Juch  of  the  ilatutes  of 
the  cathedral  and  collegiate  churches  founded  by  Henry  the  eighth* 
iu  had  been  ufually  received  and  praQiJed  in  the  gevemment  rf  the 

Jame  re/peSivelj  fince  the  Reftorati^n^  and  were  nOt  inconflftent  with 
the  confUttttioa  of  the  church  of  England  or  the  laws  of  the  land* 
But  this  ad,  made  to  remove  doubts,  created  a  very  imporuni 
one.;  which  was,  whether  the  ad  confirmed  the  vahele  body  of  lla* 
tutcs  where  amy  of  them  had  been  pradUfcd  iincc  the  KeAoration. 

or 
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0t  only  fttch  ftatutcs  or  parts  of  ftatntes  as  had  been  indMdtudly 
received.  Amoogft  other  cafes  which  depended  on  the  folution  of 
this  doubt,  one  was  the  mode  of  conlHcuting  the  dean  of  GIoQcef- 
ter  5  for  if  receiving  a  part  of  Henry  the  eighth's  ftatutes  ncceiTa- 
rily  was  followed  with  a  confirmation  of  the  whole,  then  the  ca- 
thedral church  of  Gloucefler  being  ander  this  predicament,  it  was 
become  efiential  to  conform  to'  the  particular  {(atute»  which  re- 
quired a  preff  ntation  of  the  dean  to  the  bilhop,  though  that  form 
Had  hitherto  been  difregarded.  It  being  of  importance  to  have 
this  point  fettled,  the  crown  in  1720  referred  it  to  fir  Philip  Yorke 
and  fir  Robert  Raymond  the  then  attorney  and  folicitor  general, 
who  were  of  opinion,  that  it  was  intended  by  the  ad  of  queen  Anne 
to  confirm  Ihe  whole  body  of  ftatutes  where  any  part  had  been  re- 
ceived,  and  therefore  that  in  the  cafe  Of  the  particular  deanery  of 
Gloocefter  a  prefentation  was  become  necelTary ;  though  they  al- 
lowed the  queftion  to  be  one  of  great  doubt  and  difficulty.  Stt 
Bum.  Eccl.  L.  tit.  Deans  and  Chapters »  To  this  opinion  was  added 
the  form  of  a  prefentation ;  and  it  is  prefumed,  that  the  deanery 
of  Gloucefter  hath  ever  fince  been  treated  by  the  crown  as  pre/enta- 
ti*vi.  probably  too  under  the  fame  fandion  the  example  may  have 
been  followed  in  reipedt  of  fach  other  of  the  nru)  deaneries,  as  at 
the  time  of  the  a6t  of  queen  Anne  were  in  the  fame  circumftances ; 
that  is,  had  ftatutes  of  doubtful  authority  from  Henry  the  eighth  or 
atiy  of  his  fucceflbrs,  fome  of  which  between  the  Reftoratioo  and 
the  aft  of  Anne  had  been  ufually  pra6tifed»  though  not  the  particu- 
lar one  directing  a  prefentation  of  their  deani^  But  whether  this 
conftrudtion  of  the  2L&.  of  Anne  hath  ever  been  judicially  recognized, 
we  cannot  inform  the  reader.  As  to  thofe  ne^  deaneries,  whick 
had  ftatutes  requiring  a  prefentation,  and  ufually  cot^plied  with 
^ter  the  Tleftoration,  there  cannot  be  the  leaft  doubt  of  their  being 
legally  prefentatz*ve.  But  if  there  are  any  of  the  ne^  deaneries,  the 
rules  and  ftatutes  of  whofe  churches  are  wholly  filent  as  to  pre- 
fentation, it  is  moft  likely  that  they  always  have  been  donative,  and 
ftlll  continue  fo ;  and  we  guefs,  that  the  church  of  Weftminftcr 
may  fall  under  this  defcription,  it  being  collegiate,  and  not  for  any 
other  purpofe  fubjeft  to  the  juxifdiAion  of  any  blftiop.— From  this 
detail  about  appointing  to  deaneries  of  the  new  foundations,  it  fecms 
that  lord  Coke  was  fully  jullificd  in  ftyling  all  of  them  doHati'Ve\ 
for  it  is  faid,  that  none  of  the  charters  for  founding  the  ntia 
deaneries  mention  prefentation,  and  that  the  fubfequent  ftatutes 
prefcribing  it  were  equally  liable  to  the  objcftion  of  informality  as 
thofe  of  the  church  of  Gloucefter,  and  there  was  no  zSi  for  efta- 
bliftiing  them  in  lord  Coke's  time.  On  the  other  hand,  biftiop 
Gibfon  might  be  equally  warranted  in  calling  all  the  nenu  deaneries 
ptefentative^  if  we  except  the  collegiate  church  of  Wcftminfter ;  be- 
caufe  in  1713,  when  ik^  Jirft  edition  of  his  book  on  £cclefiaftical 
Law  was  publiftiedA  they  were  become  fo  by  the  operation  of  the 
ad  of  queen  Anne.  This  diftinflion  of  time  did  not  ftrike  the 
blftkop,  though  a  writer  in  general  well  informed  and  much  to  be 
relied  on,  when  he  animadverted  on  thofe,  who  like  lord  Coke  de- 
nominated the  ne^  deaneries  donative,     i.  Gibf.  Cod.  197; 

What  we  have  hitherto  obferved,  as  to  the  manner  of  conftituting 
tUe  old  and  ne*w  deans,  muft  be  confined  to  England \  thofe  of  Wales 
and  Ireland  being  under  different  circumftances,  and  therefore  re- 
ferved  for  a  feparate  confideraiion.  Of  the/btfr  Welfli  cathedrals, 
i'wo  are  without  deans;  or  |;athcr  the  dignities  of  biftiop  atid  dean 
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unite  in  the  Umc  perfon,  the  bifhop  being  deemed  ^uafi  dtcanusp, 
and  having,  it  is  faid,  both  an  cpifcopai  throne  and  a  decanal  (lall 
allotted  to  him  io  the  choir.  The  cathedral  churches  of  St.  David's' 
and  LUndafF  are  of  this  kind.     St.  Afaph  and  Bangor,  the  other 
two  Wel(h  cathedrals,  have  the  dignity  of  dean  diAind  from  that 
of  bifliop ;  but  the  patronage  of  both  deaneries  b  in  the  xefpedive 
hijhofs^  they  being  neither  elcflive  by  the  cbcpter,  nor  donative  by 
the  crowm.     See  £d.  Thefaur.  ed.  of  1742.  and  Will.  ParochiaL 
Anglic.     In  refpedl  to  h elands  as  we  are  informed,  before  the  Re- 
formation the  deaneries  of  the  cathedral  churches  there  were  elec- 
live  by   the  refpedive  chapters,  onder  a  conge  d^elire  from  the 
crown,  in  much  the  fame  manner  as  the  old  EngUJh  deaneries.    But 
iince  the  Irifh  ad  of  the  2d  of  Elizabeth,  c.  4.  f.   1.  which  takes 
away  the  eledion  of  bifliops  in  Ireland  and  declares  them  whoU/ 
donative  by  the  king,  and  hath  never  been  repealed  as  the  Engliih 
fUtute  of  £dward  the  iixth  to  the  fanie  efFedl  was,  the  form  of 
cleding  to  the  ^/c/ deaneries  hath  been  alfo  difcontinued ,  and  the 
king  appoints  to  them  by  letters  patent  as  to  bilhopricks.     This 
change,  fo  far  as  regards  the  Iriih  old  deaneries,  not  having  yet 
had  a  parliamentary  (anfiion,  its  legality  depends  on  a  notion,  that 
the  paironage  of  deaneries  as  well  as  of  bilhopricks  was  an  an- 
cient right  of  the  crown,  that  the  eledion  by  the  chapter  was  a 
mere  ceremony,  and  that  the  ilatuie  for  putting  an  end  to  it  in 
the  cafe  oF  the  bilhopricks  was  a  provifion  of  caution  and  not  one 
of  necelTity ;  and  this  notion,  little  confonant  as  it  may  appear  to 
fomc  of  the  fads  we  have  Hated  in  our  hillorical  account  of  the  old 
Englilh  deaneries,  is  not  only  fupported  by  pradice  fince  the  reign 
of  Elizabeth,  but  feems   to  have  been  judicially  recognized  and 
aded^upon  in  the  cafe  of  the  Iriih  bilhoprick  already  cited  from 
Croke  James  and  other  books.     See  ante  96.  b.  in  the  noces. 
Such,  we  are  told,  is  the  Hate  of  the  patronage  of  the  Iriih  dd 
deaneries  in  general'^  but  it  mull  be  added,  that  the  right  of  the 
crown  over,  tf/r^  or  tnvo  of  them,  which  either  are  or  are  fuppofcd 
to  be  under  peculiar  circumllances,  is  denied  by  the  chapters. 
Suits  on  this  iubjed  have  been  depending  between  the  crown  and 
the  chapter  of  St,  Patrick,  one  of  the  two  cathedrals  of  the  arch- 
bilhoprick  of  Dublin ;  xhe  crown  claiming  the  deanery  as  a  royal 
dottativct  and  the  chapter  infilling  that  the  dean  is  eUQi^i  by  them 
oti  a  conge  d^elin  not  from   the  king^  but  from  th^  arcbhipop  of 
Dublin,  and  that  it  is  fo  in  the  true  ienfe  of  the  word,  and  not  in 
name  only,  like  our  Englilh  deaneries  of  the  old  foundation.     See 
in  17.  E.  3.  40.  a  cafe  in  which  the  deanery  of  York  is  pleaded 
to  be  eledive  in  this  form.     One  amongll  other  grounds,  on  which 
the  chapter  are  faid  to  defend  their  title,  is,  that  the  deanery  was 
founded  by  an  archbifhop  of  Dublin.     See  War.  Irel.  by  Uarr. 
vol.  1.  p.  302.     But  it  feems,  that  both  this  fid  and  the  inference 
from  it  are  denied  on  the  part  of  the  crown.     We  have  alio  heard, 
that  the  chapter  oi  Kildare^  which  is  another  of  the  Irijh  old  dcznc' 
ries,  claim  a  right  of  eleding  their  own  dean  in  the  fame  way.     Ai 
to  the  Iri//j  ne*w  deaneries,  we  are  told  (hat  all  of  them  are  un- 
quefiionably  royal  donatives^     The  only  one,  about  which  there 
hath  been  any  conteil,  is  the  deanery  of  Dromore,  the  collation  of 
which  was  lome  years  ago  claimed  oy  the  bilhop  under  letters  pa- 
tent from  King  James  the  lirD  ;  but  the  patent  not  being  warranted 
by  the  king's  letter,  on  which  it  palTed,  the  crown  prevailed.     Wq 
ihull  clofc  tliis  note  about  the  old  and  new  deaneries  of  cathedral ' 
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and  collegiate  churches,  with  fome  general  obfervations  on  the  va- 
rious modes  of  conflituting  them.     From  the  inquiries  we  have 
made  into  the  fubjed,  it  fecms  to  us  thjic  the  right  to  appoint  fuch 
deans  and  the  mode  mufi  generally  depend  almoil  wholly  upon  char- 
ters ufagt  or  a34  ofparliarmnu  and  very  little  on  arguments  drawn 
from  the  nature  of  the  office  or  from  founderjhipy  however  common 
thoie  topicks  may  be.     The  y^r/n^  indeed  can  fcarce  have  in  flu- 
ence  on  any  cafe,  which  may  arife  as'^o  the  appointment  of  deane* 
ries.    What  is  there  in  the  nature  of  the  office,  which  is  inconfid- 
ent  with  its  being  eleSi^ve^  frefentati'ue^  donaiinjej  or  collative^  ot 
which  renders  either  of  thofe  modes  fo  incongruous  as  to, be  con- 
trary to  any  principle  of  our  law  ?     What  is  there  in  the  office, 
which  imports,  that  the  patronage  (hould  necejfarily  be  in  the  crown,  , 
though  it  ufually  is  ?     The  fa6ls  we  have  dated  fiiew,  that  in  Eng- 
land fome  deaneries  are  nominally  elt^i've  under  the  royal  conge 
J^elirey  and  the  reft  really  fre/entati*ve  or  dontui'ue  by  the  crown ; 
and  that  the  only  two  deaneries  of  the  Welfh  cathedrals  are  coU 
lative  by  biihops.     Nay,  if  it  can  be  proved,  that  eledlion  under  a 
conge  d^elire  from  a  hijhopt  inftead  of  one  from  the  kingy  is  an  efta- 
bliihed  mode  of  appointing  to  anv  deanery  in  Ireland,  we  do  not 
fee  any  legal  objefUon  to  it  merely  as  a  mode,  however Jtngular  it 
may  be.     The  argument  from  founderfhip  will  alfo  for  the  mojl 
fart  be  found  inconclufive.     Several  of  the  Engliih  old  deaneries 
were  certainly  endowed  by  bilhops,  either  with  their  own  private 
pofleffions,  or  by  difmembering  thofe  of  their  rcfpedlive  fees ;  and 
yet  aU  are  tle&ive  under  a  conge  d*eliret  not  from  bijhops,  but  from 
the  king*     I.  Stilling.  Ecdef.  Caf.  341.     But  (hould  a  cafe  ever 
happen,  in  which  there  is  neither  charter  u/age  hot  ftatute  prefcrib- 
ing  a  rule,  then  fome  general  principle  of  law  mud  be  appealed  to 
for  a  direction ;  and  in  fuch  a  cafe,  which  is  barely  a  podible  one, 
founderjhip  feems  to  be  the  true  and  indeed  only  criterion  of  the  title 
CO  the  patronage  and  right  of  conflituting.     It  is  feared,  the  reader 
will  think,  that  we  have  dilated  too  much  on  the  modes  ofconftituting 
deans  of  cathedral  and  collegiate  churches ;  but  as  there  is  little  of 
digejted  matter  upon  the  fubjcdt  in  other  books,  this  may  excufe  us 
for  detaining  him  fd  long  here.     For  the  different  inftruments  and 
other  forms  made  ufe  of  in  appointing  deans  both  of  old  and  h^js 
chapters  in  England*  fee  2.  Ought.  Ord. — Note,  that  on  promotion 
to  a  bifhoprick,  deaneries,  as  well  as  other  fpiritual  prefej-ment,  be- 
coming void  9S\ZT  confecration^  and  in  confequence  of  it,  the  king 
being  by  prerogative  intitled  to  the  nexr  turn,  therefore  in  this  par- 
ticular  indance  the  Englip  dcaneriei»  of  the  old  foundation  are  nut 
even  nominally  eltOi'vf, 

[07.  a.]  (3)  It  feems,  however,  that  it  is  not  now  the  practice  of  the  [Note  io6.] 
crown  to  exert  thii  right  of  incumbering  bilhops  with  pcnfions  and 
corodies.  Should'the  Undent  wiQi  for  any  parcicuUr  information 
concerning  either,  whether  belonging  to  tiie  king  or  to  a  common 
perfon,  they  not  being  peculiar  te  the  fprmer,  the  more  ancient 
Dooks  mud  be  reforted  to ;  as  thofe  of  modern  date,  except  bidi-p 
Gibfon's  CodeXf  either  wholly  pafs  over  the  fubjetl,  or  treat  of  it 
very  flightly.  See  Fitz.  N.  B.  ^30.  to  232.  and  title  Corody,  in 
Fitz.  Abr.    Bro.  Abr.     A(h.  Prompt,  and  the  Index  to  Gibf,  Cod. 


[98. 1}.] 


(i)  This  obfervation  on ^^/rrrtf/ or /a^//Vi  Hatutes  points  2X  two  [Note  107.] 
important  rules  didinguilbing  between  them  and  particular  or  /r/. 
.  .  *  *       .     '         tuuie 
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^ate  ilatates.^-According  to  the />y?,  which  retttet  to  their  feveral 
digren  ofn^friety^  the  jodges  may  arid  ought  to  take  notice  of 
puhUc  aSs  without  pleading ;  h^x prhoau  ^^%  mufi  be  pleaded.  Boc. 
there  are  fome  exceptions  to  h^tb  parts  of  this  role.  See  Law  of 
litfi  Prims,  ed.  of  17^5.  p.  222.  and  1.  Sid.  209.— The^^ron/ rnle 
imports  a  difierence  m  the  mode  oftrimli  fpr  the  exiflence  oizfuh^ 
iSrr  adt  mud  be  tried  by  the  judges,  who  are  to  inform  themfelves  in 
the  beft  manner  they  can ;  but  a  prinniU  ad  may  be  pot  ia  ifiae, 
and  (hall  be  tried  by  the  rn^ri.  See  HaL  Hift.  C.  L.  15.  and 
^Coo).  Dig.  Parliament,  R.  1^.-— A  third  diCercnce,  wl)ich  bath  been 
taken  between  a  gtnetklTxA,  a  particular  ad*  is,  chat  the  lattir  will 
Bot  bind  ftrangers,  though  it  is  without  a  faving  of  their  ri^ts* 
However  well  founded  this  laft  difierence  maj^  be,  it  ceitainly  is 
nfoat  in  m$dem  pHvaif  a6ls>  to  infert  a  fpecial  faving  claiiie>  ex- 
plaining how  far  the  rights  of  ftrangers  are  intended  to  be  afitiOed. 
'•^  A  fourth  difference  relates  to  •ffering  fiatuttt  im  evidemei  f  a  jury  ; 
for  it  is  faidf  that  a  public  9&,  printed  by  the  king*s  prinOr  sr  §thtr 
fer/on  authorizid  iy  the  cronvn,  is  good  evidence  to  a  jury ;  bat  that 
of  a  private  i^,  there  muft  be  either  an  exempHJicatim  umder  the 
great  feal,  or  a  copy  frmrn  te  be  wmpared  ivith  the  parUameat  rolL 
Some  authorities  however  do*not  correfpond  with  this  laft  differ- 
ence ;  and  others  except  out  of  it  primate  a&  conceraine  a  whole 
county.  See  Vin.  Abr.  Evideiuet  A.  b.  i.  Law  of  NiS  Fri.  ed* 
1775.  p.  22^j,  1.  Stra.  446.  It  fhould  alfo  be  remarked,  that 
there  is  a  difference  between  proving  private  a£b  /#  a  jury,  and 
proving  them  on  the  iffue  of  nul  tiel  r#r«ri/,  which  never  goes  to  a  ' 

jury  ;  nothing  lefs  than  an  extmplificatim  under  the  great  feed  being 
fofficient  in  the  latter  cafe.  2.  Salk.  566.  For  thefe  and  other 
differences  between  general  and  particular  ftatutes,  fee  further  ia 
Vin.  Abr.  Statutes,  D.  E.  2,  3.  and  Hate.  Treat,  on  Stat.  cap.  2. 
p.  1 1,  Though  the  book  ]aft  cited  is  publiihed  with  the  name  of 
fir  Chriftopher  Hatton,  lord  chancellor  to  queen  Etiaabetk,  fome 
doubt  whether  he  was  really,  the  author.  Nicholf.  Engl.  Hiitor. 
Libr.  ad  ed.  192.  ^However  it  Ts  at  all  events  a  treatife  well  worth 
confttlttng.  As  to  the  different  forms  of  ftatutes,  befides  the  Prince's 
cafe  in  8  Co.  fee  Pryn»  on  4.  Inft.  ^15.  Hal.  Hid.  Com.  L.  13. 
Vin.  Abr.  Statutes,  A.  Com.  Dig.  Parliament^  R.  5.  and'  the  Pre-^ 
face  to  Roffhead's  edit,  of  Stat. 

[Note  loS.l  ^*)  Here  lord  Coke  explains  the  king's  power  of  granting  li- F  og,  ^1 
-cences  to  alien  in  mortmain,  hotwithftanding  the  old  ftatutes  againA 
fuch  alienations,  on  a  principle  which  makes  the  licence  rather  the 
waiver  of  remiffion  of  a  forfeiture,  than  a  difpenfation.  The  licence 
being  coniidered  in  tlie  former  way,  it  is  attributing  to  the  king 
no  greater  power  as  lord  paramount,  than  fabje^s,  being  mefne 
lords,  may  exercife  in  refpedi  of  the  forfeitures  to  which  they  are 
entitled  on  alienations  in  t^ortmain.  In  other  words,  it  is  conftri^* 
ing  the  ftatutes  fo  as  not  to  bring  the  cafe  of  a  licence  within  theni ; 
and  confequently  difpenfation  became  unneceffary.  It  fliould  alfo , 
be  remembered,  that  the  king's  power  of  granting  fuch  licences 
feems  recognized  by  a  Ibtute  of  Edward  the  third.  See  i8..£.  5, 
'ft.  3.  c.  3*  However,  the  pretended  power  of  fufpending  flatutes 
by  regal  authority,  without  confent  of  parliament,  being  declared 
illegal  at  the  I^e volution;  and  it  having  been  ufual  to  grant  licences 
to  alien  in  mortmain  in  a  manner,  which  imported  an  exercife  of 
fufpending  or  difpenfing  power«  that  is«  wilb  a  rnn  objtattte  of  tho 
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ftatates  of  mortmaiii  and  quia  emptorn;  under  tbefe  drcumifamcM 
a  jealoufy  of  any  thihg»  in  the  lead  conneded  with  an  aflumption 
pf  difpenitng  pow^er^  mieht  have  inflaenced  many  to  have  con-  » 
founded  fuch  licences  with  difpenfation ;  and  therefore  it  wasdeen&r 
ed  prudent  to  give  them  a  parliamentary  (andion.  See  7.  and  8- 
W.  5.  c  37.  It  is  obfervable,  that  the  ftatute  made  for  this  por- 
pofe  authorizes  the  king  to  grant  mortmain  licences*  without  any 
regard  to  the  perfon  of  whom  the  lands  were  held ;  and  declares* 
chat  they  ihall  not  be  fubjefl  to  amy  forfeiture.  Before  this  laii  aft 
the  king's  licence  only  prevented  the  forfeiture  to  himfelf ;  and  if* 
there  was  any  mefne  lord*  he  might  take  advantage  of  the  mort- 
main fiatuteSy  notwithftanding  the  royal  licence.  See  Fitzh.  Nat* 
Br.  22 1.  O.'  But  the  ad  ofWilliam  feems  to  be  exprefied  k>,  tut 
to  ixlemf  the  operation  of  the  king's  licencej  and  to  render  it  ef- 
fedual  Km*9erfiUj^  by  preventing  a  forfeiture  to  other  lords  as  well 
as  to  the  king  himfelf.  Another  thing  deferving  of  notice  is/ that 
the  ftatute  is  quite  iilent  as  to  the  writ  of  ad  quod  damnum  \-  which 
anciently  was  thought  an  eflential  preliminary  to  the  licence,  in  or- 
der that  the  king  might  know  what  prejudice  would  arife  to  htm- 
felf  or  others  from  granting  it.  Fiizherbert  indeed  tells  us»  that 
in  his  time  it  was  become  a  commog  pradice  to  purchafe  licences 
CO  alien  in  mortmain  without  fuing  an  ad  quod  damnum^  and  in- 
ftead  of  it  to  add  to  the  patent,  granting  the  licence,  fpecial  words 
to  fignify  that  it  ihould  be  good  without  any  writ.  But  he  adds, 
that  it  feems  dubious,  whe^r  fuch  patents  were  good,  if  they 
turned  out  to  be  prejudicial  and  difadvantageous  to  the  king  or 
others.  See  Fitsherbert  N.  B.  222.  D.  Whether  fince  the  Sa- 
lute of  William  writs  q£  ad  quod  damnum  previous  to  licences  from 
the  crown  to  alienate  in  mortmain  are  necefTary,  may  defer ve 
confideration ;  for  which  purpofe  it  may  be  material  to  enquire, 
what  the  pradice  hath  been. — Since  writing  the  former  part  of  tliis 
note,  we  are  well  informed,  that  writs  ot  ad  quod  damnum  have 
not  been  ufual  on  granting  mortmain  licences  iitvce  the  llatute 
of  William. 

[lOO«  b.  J  (i)  There  is  not  any  thing  in'  the  12th  of  Charles  the  fecond>  [Note  ico.] 
which  in  the  lead  varies  the  tenure  in /ffOMJtaimcipie,  it  being  ex- 
pefsly  faved  by  the  ftatnte.  See  12,  Cba.  a.c*  2^  f.  7,  Indeed 
had  the  (aving  been  omitted,  we  do  not  fee,  how  any  of  the  other 
proviiions  in  the  ftatute  could  have  affeded  this  tenure ;  and  tiiere- 
fore  it  is  prefumed,  that  the  faving  was  merely  the  effed  of  an 
abundant  caution.  The  ftatute  adds,  that  it  iliall  not  fubjed  te- 
nures in  frankalmoigne  to  anj  greater  or  other  fer 'vices ;  but  what 
was  intended  to  he  guarded  againft  by  thefe  latter  words  is  not  ytxy 
obvious. 

[105,  a.  3  (i)  The  ftatutc  of  12.  Cha.  2.  having  taken  away  all  tenure  hy  [Note  no.] 
homage  in  general  words,  without  any  exception  either  exprefs  or  im? 
pllsd  oi  homage  aunceftrtU  the  latter,  though  not  particularly  named, 
yet  as  being  one  fpecies  of  homage,  was  virtually  included.  See 
12.  Cha.  2-  c.  24.  f.  I,  2.  But  moft  probably  it  had  expired  be« 
fore  the  ftatute  \  for  lord  Coke  doubted,  whether  even  in  his  time**- 
there  wa&  any  relique  of  this  tenure.  Ante  100.  b.  An  early  ex- 
tiodion  of  homage  aunceftrel  is.  eafily  accounted  for,  by  recoiled* 
ing,  ihat  a  douhU  prefer iptiont  one  so  the  lord's  hleod  and  another  in 
the  tefunt's»  or  a  privity  Qijitceqfiou  fiten  out  ^/mM,  which  was 
6  much 
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fimch  the  (kme  in  eSeQ,  was  eflential  to  homage  aonceftrel ;  and 
confeqaendy,  that  if  one  alienation  etcher  of  the  feigniory  or  the 
tenancy  had  been  made  within  time  of  memory,  the  bcmage  amn- 
tefirel  was  deftroyed*  and  it  became  fam^U  htiiutge.  In  a  former 
note  we  had  occafion  to  make  a  genera]  obfervation  on  the  reafon 
for  difchargiDg  tenures  from  homage,  and  on  the  advantages  arifing 
from  it,  whilft  it  remained,  both  to  the  lord  and  tenant,  particularly 
to  the  latter,  where  the  homage  was  aunctjtrtt  Ante  67.  b.  note  i. 
We  have  only  to  add  here,  that  though  amongft  ns  homage  of 
every  kind,  (b  far  as  it  relates  to  tenures,  is  now  wholly  at  an  end, 
yet  fo  intimately  blended  are  the  various  branches  of  one  fyflem, 
and  in  fubjefls  of  jurifprudence  io  dependant  u  a  knowledge  of 
the  fnfent  ftate  of  things  on  a  reference  to  the  ancievt  one,  that 
the  remnant  of  tenures  in  this  country  can  never  be  duly  com- 
prehended, without  the  aid  of  a  genera]  outline,  as  well  of  homage 
and  its  effeds,  as  of  the  other  perifhed  parts  of  the  fame  venerable 
firudure. 

[Note  111.]        (0  Generally  the  (crvKC  of  grand Jerjeaaty  was  of  fuch  a  kind  as  [lO^*  l>< 

necefiariiy  to  be  tvithin  the  realm ;  but  Jinu  fervices,  which  amount 
to  grand  ferjeanty,  might  be  due  out  pftht  realm  as  well  as  'within, 
and  both  Littleton  and  Coke  give  us  inflances  of  fuch  refervations. 
See  Se£L  153.  b.  here,  and  pofL  106.  b. 

[Note  112.]        W  Here  lord  Coke  (hews,  that  efcuage,  though  ufually  an  in.[lo6.  D< 

ctdent  to  knight's  fcrvice,  is  not  always  fo ;  that  is,  that  knight's 
fervice  may  be  without  efcuage.  On  the  other  hand,  efcuage,  if 
uncertain,  which  we  mud  underfland  it  to  be  when  mentioned  gene* 
rally,  cannot  be  without  knight's  fervice.  To  exprefs  this  in  fewer 
words,  efcuage  is  infcparable  from  knight's  fervice,  but  knight's 
fervice  is  not  fo  from  efcuage.  This  tends  to  confirm  what  we  ob- 
ferved  in  a  former  note,  that  efcuage  ought  to  be  confidered  rather 
as  an  incident  to  the  tenure  by  knight's  fervice,. than  as  a  diHinfb 
tenure.  However,  it  at  the  fame  time  feems  to  point  out  the  rea* 
fon  for  calling  fome  tenures  by  knight's  fervice  tenures  by  efcuage ; 
becaufe  fuch  a  denomination  diftinguifhed  that  fpecies  of  knight's 
fervice,  to  which  efcuage  was  incident,  from  cornage,  cafUe-eoard, 
and  fuch  other  tenures  by  knight's  fervice  as  were  not  liable  to 
efcuage.  We  think  this  a  more  fatisfaflory  way  of  juflifying  Lit- 
tleton againil  the  cenfure  of  mr.  Madox  for  ufing  the  term  of  z^- 
nure  by  efcuage,  than  reforting  to  the  difli nation  fuggelled  by  fir 
Martin  Wright ;  who,  as  we  have  formerly  hinted,  attempts  to 
prove,  that  though  generally  efcuage  was  an  incident  to  tenure  by 
Knight's  fervice,  yet  fometimes  it  was  a  tenure  of  itfelf.  Ante  73. 
note  2.  fiut  dill  we  mud  confefs  the  jufiice  of  mr.  Madox's  ani* 
madveriion,  fo  far  as  it  applies  to  the  calling  homage  2xA  fealty  te- 
nures ;  becaufe  the  former  being  incident  to  e\txy  fpecies  of  .  - 
knight's  fervice,  except  where,  the  tenant  was  exempt  from  it  by 
profeffiop,  and  the  latter  being  an  incident  to  all  tenures  except  te-  1 
nures  at  will  or  at  fufFerance,  it  could  anfwer  no  pnrpofe  of  aifcri** 
mination  thus  to  denominate  any  tenure.  In  fadl,  it  was  not  the 
''  practice  to  call  any  tenure  a  tenure  either  by  fealty  or  by  homage, 
except  in  the  cafe  of  homage  aunceftrel;  and  though  Littleton  be- 
gins his  account  of  tenures  with  homage  and  fealty,  yet  we  may 
very  well  fuppofe  his  previous  explanation  of  them  and  efcuage,  or 
at  lead  of  the  f»raier«  to  have  been  made  merely  as  an  introduction 
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to  the  defcnption  of  knight's  fervice.  We  fhoold  not  be  thus 
prolix  in  obferving  on  a  controYeHVy  which  is  more  verbal  than 
any  thing  elfe,  if  it  was  not  for  the  iake  of  convincing  the  reader, 
that  however  properly  mr»  Madox  guards  againft  confounding  the 
incidents  of  a  tenure  with  the  tenure  idelf,  flill  it  would  be  an  in-- 
jnftice  both  to  Littleton  and  Coke  to  impute  any  fuch  mifconcep-> 
tion  to  them;  and  therefore,  that  fo  far  as  mr.  Madox's  animad* 
▼erfion  hath  this  tendency,  refpe^ble  as  his  writings  are,  it  ought 
to  be  reje&ed.  Indeed  it  is  highly  improbable,  that  grave  and 
learned  authors,  like  Littleton  and  Coke,  to  both  of  whom,  parti— 
colarly  the  former,  the  whole  dodrine  of  tenures  was  fo  much  more 
familiar  than  it  can  poffibly  be  in  modern  times,  when  the  praSia 
in  refpedl  to  tenures  is  confined  to  a  very  narrow  circle,  and  we  are 
mere  tbeerifts  as  to  the  greater  part  of  the  fubjedl,  (hould  adopt  an 
error  fo  fundamental 

[lOyT*  a«  J  ^  (2)  This  pafTage  feems  rather  to  imply,  that  wardfhip  and  mar^  [Note  ml 
riage  were  not  incident  to  tenure  by  carnage,  when  it  was  of  the 
king,  and  therefore  called  grand  ferjeanty.  But  this  was  not  the 
meaning  of  Littleton,  as  appears  from  a  fubfequent  Se£Hon,  in 
which  he  is  more  explicit,  and  exprefsly  tells  us,  that  ail  tenures 
by  grand  ferjeanty  were  liable  both  to  ward  and  marriage.  See 
Sea.  158. 

(5)  Particular  refpeA  is  due  to  the  opinions  of  ancient  times  [Note  II4«1 
on  the  fubjedl  of  tenures;  but  in  the  inftance  of  the  cafe  here 
mentioned  to  be  pnt  to  the  judges^  their  refolution  feems  fo  incon* 
iiflent  with  the  nature  of  grand  ferjeanty,  as  defcribed  both  by  Lit- 
tleton and  Coke,  that  it  may  be  allowable  to  doubt  the  propriety 
of  the  opinion.  Litdeton  ftates  the  doing  the  fervice  to  the  king  in' 
proper fer/ou  as  a  thing  eilencial  to  grand  ferjeanty;  and  lord  Coke 
enumerates  it  amongft  the  fpecial  properties  of  this  tenure,  with  the 
exception  only  of  performing  the  fervice  by  deputy  when  the  tenant 
himfelf  is  incapable.  Ante  io6.  b.  But  if  this  be  fo,  how  can  a' 
fervice,  exprefsly  referved  to  be  done  by  any  perfon,  fall  within 
the  defcription  i  It  is  obfervable  indeed,  that  Littleton  recites  the 
opinion  of  the  judges  without  the  lead  approbation;  and  that  even 
they  themfelves,  when  prefFed  to  declare  what  the  relief  ought  to 
be,  whether  c/.  as  for  a  tenure  by  eicuage,  or  z  year* j  *vaiue  of 
the  lands  as  for  a  grand  ferjeanty,  avoided  anfwering ;  from  Which 
hefiution  it  feems,  as  if  they  were  not  difpofed  to  adhere  to  their 
iirft  opinion  in  all  its  confequences.  On  the  other  hand,  if  the 
tenure  in  qneftion  was  not  grand  ferjeanty,  but  mere  knight*  s  fervice, 
it  tends  to  prove,  that  though  the  perfonal  fervice,  in  lieu  of  which 
cfcnage  was  payable,  was  in  general  due  only  on  foreign  expeditions^ 
yet  by  fpecial  refervation  it  might  be  due  within  the  realm.  How- 
ever, referVing  fervice  in  war  within  the  realm  was  a  thing  fo  uh- 
nfual  in  praSife,  that  the  fervice,  for  which  efcuage  was  a  commu- 
tation, was  called  fervitium  forinfccum ;  a' denomination  which,  ac-^ 
cording  to  lord  Hale,  is  founded  on  the  circumflance  of  its  being 
due  out  of  the  realm.  See  ante  69.  b.  note  3.  In  a  former  note 
on  efcuaee,  we  adopted  lord  Hale's  opinion  as  to  the  ceafon  of  call- 
ing knight's  fervice  fervitinm  forinfetum ;  becaufe  we  thought  his 
coDJc^ure  a  probable  one.  Ante  74.  a,  note  i.  But  the  reader 
ihould  recoiled,  that  others  explain  the  denomination  In  a  different 
way.    Ante  74.  b.         . 

(L)  (6)  On 
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[Note  115*]       (6)  Od  mioy  occafions  it  may  l>e  of  imporUQce  tborooghly  to* 

onderilaiKi  the  phrafe  of  imfra^  or*  ts  acconliDg  to  dafical  (tyle  it 
ooeht  to  be«  imira  quatucr  maria ;  for  there  are  vaYious  fub)e£b»  as 
weB  of  the  Iovb  •/  tuuiatj,  as  of  wumkipal  Am;»  which  are  necefia- 
rily  conne£led  with  it.     Of  the  former  kind  are  the  fia'domiuiom 
claimed  by  oitr  king  and  its  incidental  rights ;  efpecially  the  right 
of  falaution  by  ftrikmg  of  the  flag  and  lowering  the  top-iail  to  oar 
ihipt  of  war;  a  cereoBony*  which,  however  it  may  be  conftrued  bf 
foreigners  as  a  mere  MmfUmem,  is  coafideitd  by  onrielves  as  a. 
9€cegmti9n  of  ibvereienty.     Qi  the  latter  ibrt  are  the  dodrine  con- 
cerning eflbins  di  ultra  mart,  and  all  thole  cafes  vi^ich  tarn  npoa 
the  alUgatioH  ofbnng  btyomdfaa ;  as  queftions  of  legitimacy^  of  out* 
lawry,  and  on  the  ftatutes  of  limitation  particularly  may.     But  not- 
withftanding  the  nec^flity  of  knowing,  for  fuch  a  variety  o£  pur* 
po.cs,  what  is  the  fenfe  of  the  term  of  beine  ixithin  thtfour/ea^ 
ws  dojiot  find  the  fubjedk  fufficiently  enlarged  upon  either  by  lord 
Coke«  or  indeed  fcarce  any  other  writers  deferving  of  being  called 
origiuaii  except  mn  Selden,  who  is  very  copious  upon  it ;  an4  fir 
Philip  MedowSt'who,  though  not  fi)  (avonrable  to  oar  claim  oifia^ 
domim^,  nor  (o  generally  known  as  the  formei^  is  well  intitled  to 
Botice.    See  Seld.  Mar.  Clauf.  lib.  /  a.  per  tot.  bat  more  partica* 
larly  in  cap.  i.  and  24.  and  Medows*s  Obietvat.  concerning  the 
Dominion,  5ec.  of  the  Seas,  in  a  fmall  traA,  which  was  publUhed  ia 
11689.    In  this  fcarcitv  of  information  on  the  fubjed,  it  may  be 
acceptable  to  the  reaaev  to  be  afiifted  in  his  enquiries  by  a  (hort 
but  pointed  view  of  the  fabjfed;  for  which  purpofe  we  ihall  firH 
mention  the  orinn  of  the  phrafe  of  the  /utrjeat,  and  explain  its  ' ' 
jnoft  general  and  extended  fenie. 

The  appellation  of  the  Jbar/fot  takes  its  ri&  fro|n  the  four  parts  f  1 07^.  Ixl 
into  which  the  fea  encompafiiag  Great  Britain,  by  reforence  to  the  ^ 
four  cardinal  points  of  the  globe,  is  divided.    All  theie  parts  taken 
together  are  fometimes  called  the  Brkififtas  ;  but  confidered  fepa- 
rately  each  varies  in  its  denomination  with  the  coafts  of  the  ifland.. 
To  the  IVifi  oar  fea  is  by  ancient  writers  called  Ferghuiau^  not 
only  including  the  fea  between  Great  Britain  and  Ireland,  but  ex- 
tending over  the  Atlantic  ocean,  which  wafhes  the  weftern  coaH  of 
the  latter;  and  this  weftem  part  of  our  fea  is  fubdivided;  for  fo 
much  as  runs  between  England  and  Ireland  is  called  St,  Georgt^g^ 
'Channtli  or  the  Irijb/ea ;  and  the  fea  on  the  wed  coaft  of  Scotland 
is  fometimes  named  the  Caltdo^iaM,  Diucakdanian^  or  Scmijb  fea,. 
and  fometimes  the  North  fea.     Oa  the  North  fide  of  our  ifland 
there  is  alfo  the  Scouijh  or  North  fea.    To  the  Eajt  we  have  the 
German  ocean,  which  is  bounded  principally  by  the  oppofite  coafis- 
of  Germany  and  the  United  Provinces.    Laftly,  to  the  South  there 
^    is  the  Britijh  Channel ^  or  fea^  as  fpme  denominate  it ;  which  runs 
along  the  French  coaft,  and  comprehending  the  Bay  of  Bifcay,  ends 
'  with  the  northern  coaft  of  Spain*    See  Seld.  Mar.  Clauf.  lib.  a^ 
cap.  I.  and  the  introductory  account  of  the  Britifh  ocean  prefixed 
to  the  defcription  of  Ireland,  in  Camd.  Briun.    Sach  is  the  defcrip« 
tion  ofthe  four  feas,  as  we  have  it  pnncij>al]y  from  mr.  Selden^ 
But  it  (hould  be  obferved,  that  the  defcription  is  framed  with  a 
view  to  the  whole  ifland  of  Great  Britain,  as  in  mr.  Selden's  time 
it  became  united  under  the  government  of  the  fame  king  ;  and  not 
to  England  as  diftin£l  from  Scotland,  according  to  the  fenfe  of  oar 
EngUfli  law-books  before  the  reign  of  James  the  firft;  for  in  them 
the  four  Teas  were  underflood  with  more  reftriCtipn,.apd  to  be  thofe 

.  which 
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which  encompaflcd  En^and  6n\y,  Se6  Medows's  Obfekr.  on  the 
Domin.  of  the  Seas*  u.  SekL  Mar.  Clauf.  lib,  2.  cap.  31.  and 
Jaftice's  Treat,  on  Sea-Laws,  ift  ed.  165.  Another  thing,  very 
neceflary  to  be  attended  to»  is  the  vtry  large  and  comprehenfi\MS 
terms  of  the  defcription*  (b  far  as  they  regard  the  fTgfi  and  Norti^ 
parts  of  the  Britifh  feas ;  the  forrfler  feemtng  to  reach  to  the  eaftem 
ihore  of  the  continent  of  America,  and  the  latter  to  be  in  fome 
laeafure  without  any  certain  limits.  Even  the  two  other  parts  do 
HOC  feem  to  be  marked  oat  with  that  nice  precifion,  the  want  of 
which*  as  the  reader  will  readily  conceive,  may  under  fciine  ctr- 
camftances  be  the  caufe  of  confiderable.embarraflments,  both  in 
tranfadiont  with  foreign  dates,  and  in  the  exercife  of  judicial  ad- 
chority  amongft  ourfeTves,  See  Seld.  Mar.  Clauf.  lib.  2.  c.  30* 
31,  32.  The  difficulties  arifing  from  thif  uncertainty  will  be  beft 
underftood,  by  coniidering  what  the  extent  of  the  phrafe  of  ihe/oitt 
fiat  is  in  fome  particular  inftances.  But  this  illuflration  /hall  be 
attempted  in  another  place,  where  lord  Coke  gives  the  opportunity 
of  refuming  the  fubje^.    See  po(t  244.  a. 

[108.  a^j  J[«)  The  tenure  by  grand  ferjeanty  ftill  continues,  though  it  is  [Note  il6i} 
ib  regulated  by  the  12.  of  Cha.  2.  as  to  be  made  in  t§iz&,fTti  and 
iimun^ fictLgti  except  fo  far  as  regards  the  niefely  honorary  part  oi 
grand  fojjeatity ;  for  the  firft  part  of  the  (latnte,  which  deihoys  the 
incidents  to  tenures  by  knight's  fervicci  of  which  grand  ferjeanty 
was  the  higheft  fpecies,  is  expreiTed  with  a  genrrality  fbfHdent  to 
reach  grand  feijeanty ;  but  then  a  provifo  follows,  by  which  the 
hmnrary  fervices  of  this  tenure  are  exprefsly  faved.  It  is  obferva- 
ble,  that  the  provifo  for  this  purpofe  is  penned  with  an  inaccuracy^ 
which  leads  to  a  v^y  miftaken  idea  of  the  incidents  to  grand  fer« 
jeanty.  The  honorary  fervices  are  preferved  with  a  cautious  cx^ 
ception  of  feveral  burthcntbme  properties,  fuch  as  marriage  ftvanl* 
foip  and  'ooya^s  royal \  to  which  are  added  ffcua^e  and  the  Aids  put 
'  /airt  ftx^  tbi<vaUr  tt  file  marier,  though  tbi/e  latter  were  certainly 
quite  foreign  to  grand  ferjeanty.  See  ante  105.  b.  From  this  on- 
difttngttifhing  mode  of  cxprelfion,  and  from  the  confufion  and  re* 
dundancy  fo  confpicuous  m  moH  parts  of  the  (latute»  we  are  in- 
dined  xo  infer>  that  thofe,  who  attribute  the  framing  of  it  to  lord 
chief  juilke  Hale,  found  thorafelves  on  a  loofe  report,  very  inju- 
rious to  the  memory  of  that  fkining  ornament  of  his  profeiiion.  Set 
Gilb.  &q.  Rep.  176. 

(2)  In  a  former  note  we  mentioned  mr.Madox's  difapprobation  [Note  Ity.] 
of  calling  any  tenures  of  the  king  fy  ivay  of  difiinStion  tenures  ut  it 
perfona.  We  fliall  here  explain  his  realbns  for  rejc^'ting  the  phrafe 
more  Mly.  'The  phrafe  fe^ms  m/ineceffary ;  fov^ihat  of  ut  de  etkoni 
fully  aafwers  the  fame  purpofe  of  diitindion.  It  alfo  feems  injudU 
tious^  and  to  tend  to  an  erroneous  idea  of  tenures ;  becacrfe  it  fop^- 
pofes»  -that^/v<  tenures  are  not  of  the  per/on^  whereas  in  truth  all 
are,  and  none  can  hold  feudally  of  an  inanimau  thrng,  or  othcrwife 
than  of  a  man's  perfon.  Mad.  Baron.  Angl.  167.  This  is  the 
Aibftance  of  mr.  Madox's  objvdlions  to  the  phrafe ;  and  we  ftid 
think,  that  in  ltri£l  propriety  of  fpeech,  his  animadverfion  on  thof^ 
who  ufe  it,  is  jufliAable.  However  in  juftice  to  lord  Coke  it 
fhould  be  remembered,. that  he  was  not  the  inverilof  of  the  phVafc; 
mr.  Madox  himfelf  tracing  its  origin  to  tbe  latter  cod  of  tbe  1^4  ' 
4»f  Henry  the  eighthn 

(L2)  (3)  Mr, 
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[Note  Ji8.]       (3)  Mr.  Madox  is  not  lefs  adverfe  to  thus  diftin^aifhiDg  tennre 

in  eapitt  from  tenure  ut  de  hanpre,  than  to  the  difhndion  of «/  df 
fcrjcnd ;  nor  are  hit  reafons  lefi  convincing.  Tenure  in  capite^  in 
Its  genuine  fenfe,  iignifies  a  tenure  of  another ^«if  medit,  that  is, 
smmedijitcly  and  withoat  the  interpofition  of  any  mefne  or  inter- 
mediate lord ;  and  therefore  when  an  honor  or  other  feigniory  came 
into  the  hands  of  the  crown  by  efcheat  or  otherwife,  its  tenants 
were  as  much  tenants  in  chief  to  the  king,  as  thofe  who  were  fo  by 
original  grant  from  the  crown.  In  proof  of  this  mr.  Madox  felefls 
from  ancient  records  a  great  variety  of  inflances  between  the  8th 
of  Richard  I.  and  the  20th  of  Henry  VI.  in  which  tenures  ut  dg 
boMore  are  txfrefily  ftyled  tenures  in  capitt ;  and  as  mr.  Madox  adds 
no  inflances  of  a  later  time  than  Henry  the  eighth  and  queen  Eliza- 
beth, in  which  the  words  in  caplte  are  omitted,  it  may  be  conjee- 
tured,  that  the  error  complained  of  by  mr.  Madox  originated  foon 
after  the  time  of  Henry  the  (ixth.  Mad.  Baron.  Anel.  181.  The 
defign  of  excluding  tenures  ut  de  honors  from  the  delcription  of  /f- 
nu  es  in  capite  was  to  diftinguifli  thofe  ellates  which  were  held  of  the 
king  by  a  tenure  originally  created  by  the  king,  from  thofe  held 
of  him  by  a  tenure  commencing  by  the  fubinfeudation  of  a  fub- 
jefl;  between  which  there  were  many  differences  in  point  of  in- 
cident very  eifential  both  to  the  lord  and  tenant.  Mad.  Baron. 
Angl.  12.  But  it  ihould  have  been  recolledcd,  that  the  dtfiindion 
aimed  at  was  already  marked,  with  equal  fufiiciency  and  more  cor- 
reftnefs,  by  denominating  tenures  of  the  firft  fort  tenures  ut  di  co- 
rona, and  thofe  of  the  fecond  tenures  ut  de  honore.  The  influence 
of  this  miftaken  notion  of  tenancy  in  capite  i^  very  evident,  as  weH 
throughout  the  ftatute  of  Charles  the  fecond  for  taking  away  the 
opprei£ve  fruits  of  knight's  fervice  and  tenure  in  capite,  as  in  thofe 
grants  from  the  crown,  which  in  the  tenendum  are  exprefled  to  be 
ut  de  honore  et  ncn  in  capite.  See  Mad.  Excheq.  fol.  ed.  432.  But 
great  as  this  error  about  tenure  in  capite  may  be,  lord  Coke  is  ex- 
cufeable  for  conforming  in  his  language  to  it ;  becaofe  before  his 
time  it  had  been  adopted  by  the  legidature.  Sec  37.  H.  8.  c.  20. 
f*  h  3»  4«    I*  ^'  6*  c.  4.  f.  I9  2,  &  3.  and  Mad.  Baron.  Angl.  233* 

[Note  1 19. 1  (4)  The  firft  book  of  mr.  Madox's  Baronia  Jnglica  is  principally 
employed  in  explaining  the  nature  of  an  honor.  He  objects  to  the 
propriety  of  the  flatutes  of  Hen.  8.  referred  to  by  lord  Coke ;  and 
as  they  only  create  titular  honors,  and  therefore  cannot  give  a  juft 
idea  of  the  nature  of  the  genuine  honor,  which  is  a  land  barony » 
blames  lord  Coke  for  his  reference.  Mad.  Bar.  Angl.  8,  9,  lo. 
and  236. 

(Note  I20.]  (5)  S^  Mad.  Baron.  Angl.  238,  239.  where  the  learned  autlior 
obterves  on  the  inaccuracy  of  bmguag^  in  the  12.  Cha.  2.  about 
tenure  /•  lapite.  The  title  of  the  ad  expreifes,  that  it  was  made 
for  taking  away  tenure  in  capite  i  and  the  iirft  enading  daufe  pro- 
ceeds on  the  fame  idea.  But  had  the  z€t  been  accurately  penned, 
it  would  fimply  have  difchareed  fuch  tenure  of  its  oppreflive  fruits 
and  .incidents ;  which  would  nave  affimilated  it  to  Jree  and  common 
/ocarot  without  the  appearance  of  attempting  to  anitihilate  the  /nr- 
deliiU  diftindion  between  holding  immediately  of  the  king,  and 
holding  of  him  through  the  medium  of  other  lords.      See  ante 

note  3. 
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[lo8.   b.l      (0  The  tenure  of  petit  ferjeanty  is  not  named  in  the  I2.  of  [Note  121.] 

*"  Cha.  2.  but  the  (latute  is  not  without  its  operations  on  this  tenure. 
It  being  necelTarily  a  tenure  in  capite,  though  in  efFedt  only  fo  by 
focage,  linfiry  and  primer  ftifin  were  of  courfe  incident  to  it  on  a 
defcent ;  and  thcfe  are  exprefsly  taken  atvay  by  the  flatute  from 
every  fpecies  of  tenure  in  capite,  as  well  /ocagt  in  capite  as  knight* s 
fervice  in  cafite.  See  ante  77.  a.  B  Jt  we  apprehend,  that  in  other 
refpefts  peiit  ferjeanty  is  the  fame  as  it  was  before ;  that  it  conti- 
nues in  denomination,  and  flill  is  a  dignified  branch  of  the  tenure 
by  focage,  from  which  it  only  differs  in  name  on  account  of  its  re- 
ference to  war, 

(4)  Mr.  Madox  cautions  his  readers  againd  this  derivation  of  £Note  122.] 
Borough.  Mad.  Firm.  Burg.  2.  His  reafon,  we  prefume,  was,  that 
horottgh  was  a  word  far  more  ancient  than  the  pradice  of  fending 
burgefles  to  parliament.  However  it  is  poflible,  that  fome  boroughs 
might  be  ^denominated  towns,  till  they  were  allowed  to  chufe  re- 
prefentatives  in  parliament ;  and  that  they  acquired  the  name  of 
horoughi  from  the.  circumllance  of  having  that  privilege.  If  any 
tikvMj  did  become  teroughi  in  this  way,  it  \tk  fime  degree  accounts  for 
lord  Coke's  explication  of  the  word^  thougb  it  will  not  wholly  juilify 
him  as  an  etymologi(l« 

f  100.  b.1  (^)  '^^•"  iinplies,  that  us!efs  a  borough  h  corporate,  it  cannot  be  fNote  123.] 
i  ^*  J  a  city.  But  if  this  was  lord  Coke's  idea,  it  is  not  quite  accurate; 
for  though  in  genera!  the  defcription  may  be  true,  yet  it  is  not  uni- 
verfally  10.  Weftminfter  is  a  ciiy  and  alfo  a  Sorough,  (0  far  at  leaft 
as  the  fending  members  to  parliament  can  iniitle  it  to  that  denomi- 
nation ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madox  mentions 
Weftminfter  as  a  borough  not  corporate;  and  we  ourfelves  have  feen 
papers  in  the  archrves  of  the  dean  and  chapter  of  Weftminder, 
which  confirm  his  idea.  Mad.  Firm.  Burg.  49.  This  fad  is 
maceria)  to  another  purpofe.  Weftminfter  not  being  corporate,  and 
yet  having,  as  we  apprehend,  firft  fent  members  to  parliament  ia 
the  reign  of  Edward  the  fixih,  is  an  inftance,  that  the  inhabitants  of 
a  town  may  acquire  the  right  of  having  rcprefentativcs  in  parliament 
nvithin  time  of  legal  memory  without  being  incorporated,  and  there- 
fore feems  inconiiftent  with  the  dpflrine  of  lord  chief  jufticc  Holt 
oVi  this  fubjed  in  Afliby  and  White.  See  3.  Pryn.  Brcv.  Pari. 
•  fedt.  7.  p.  188.  I.  Will.  Notit.  JJiirl.  7.  and  21.  of  the  preface. 
Car.  Rights  of  Rlcdt.  part  2.  page  233.  i.  Stovv's  Survey  Scribe's 
ed.  of  1720.  p.  8.  and  10'.  of  the  fecond  appendix,  and  2.  Dougl. 
Hift.  of  Caf.  of  Controv.  Eleft.  296,  297,  298.  It  is  with  ^rcat 
pleafure  that  we  cite  mr.  Douglas's  work,  as  it  affords  the  oppor- 
tiiftity  of  congratulating  the  ftudent  on  the  acceffion  of  a  cnile<ftlon 
of  excellent  reports  on  the  law  of  parliamentary  eledion,  accompa- 
nied with  an  inftruflive  hiftorical  preface,  and  very  judicious  a.ino- 
tjitions.  This  is  the  only  work  of  the  kind,  except  one  lately  pub- 
liihed  from  mr.  Glanville's  manufcript ;  and  they  are  both  particu- 
larly valuable,  on  account  of  their  tendency  to  difufs  the  knowledge 
oTa  branch  of  law,  which  before  was  too  n.uch  confined  to  the  nar«  ' 
xow  cirde  of  a  few  favourites  in  pofleffion  of  the  pruQice^ 

'  \i)  This  is  rather  an  unapt  example  of  the  truth  of  lord  Coke's   [Note  124,  J 
pofition ;  for  Weftminfter,  as  we  have  already  ftaied,  is  not  a  ho- 
toagh  ineorforati*    Sec  fupra,  note  2.     As  to  Wellminfter's  being 

( L  3  )  a  city. 


Lib*  2.      Cap.  10.     Of  Tenure  \n  Burgage.     Sed:.  164* 

a  dty,  it  became  fo  by  exfrf/s  creathn,  and  not  Jtr^Iy  by  making  it 
the  fee  of  a  bifhop,  however  fufficient  that  of  i  iff  If  might  have 
been ;  the  letters  patent,  which  ereded  the  bifhoprick,  ordaining, 
fued  Uta  *vtlla  noftra  Wefimonafitrii  extunc  ct  deinct^i  iri  f^crfctuum 
Jit  d*vieas,  i/jamjue  ci*vitattm  Wtftmanafierii  'voc^L  See  the  letters 
pajent  in  i.  Burn.  Reform,  page  246.  of  the  Appendix. 

[Note  125.]        (1)  Tho- latter  part  of  this  etymology  is  juflly  e^rfloded  ;  bat  it  [i  IQ.  a^ 
is  fome  cxcufe  for  lord  Coke,  that  it  did  not  6rll  come  from  him,  ^ 
it  being  to  be  found  in  preceding  authors  of  eminence.     See  Lamb. 
Archeion  in  the  chapter  of  tarliamint^  and  1.  Whitl.  on  Parlia* 
ment  17^1.     A  learned  writer  of  the  prefent  time  fuggefts,  that  perr 
haps  parliamint  may  be  a  compound  of  farl/  and  mint,  two  Celtick 
words,  the y^r^^r  anfwering  to  parler  in  French,  and  the  Lifter  fie- 
sifying  a6ufuianc§,  and  both  together  importing  the  fame  as  great 
talk  among  ft  the  Indians  of  North  America.     Barringt.  Obf.  on 
Ant.  Stat,  zd  ed.  56.     But  though  we  do  not  doubt  that  ihere  are 
two  fuch  words  in  the  Celtick  langaage,  we  are  fcarce  more  fatis- 
£ed  with  this  derivation,  than  with  that  expredTed  by  lord  Coke. 
The  opinion  adopted  by  mr.  Lambard  feems  far  the  moft  probable  ^i 
and  this  is,  \,\izx  far  lament  is  not  a  compound  word,  h\it,  Jimply  der 
rived  frofn  the  French  verb  parUr,  with  the  addition  of  ment  in  the 
terminaiion  ;  which  mode  of  convening  verbs  into  nount  as  well  as 
into  ad*verbs  is  common  in  the  French  tongue.     Lamb.  Archeion  in 
the  chnp.  of  Parliament,     A.  like  pradtice  prevailed  in  the  formation 
of  the  Roman  language  ;  and  thence  the  true  fource  of  derivation 
for  tejf amentum,  and  other  iimilar  Latin  words ;  though  an  injudi- 
cious deHre  to  render  them  more  fignificant  and  expfcfive  of  the 
qualities  of  the  fubjedls  to  which  they  are  applied,  than  their  true 
dedudlion  would  warrant,  gave  birth  to  a  forced  and  fanciful  kind 
of  etymology,  like  that  now  fo  properly  rejeded  in  .the  inftance  cjf 
the  word  pat  liament.    This  falfe  tafte  in  refpedl  to  etymology  is  of 
a  very  ancient  date ;  nor  were  lord  Coke  and  his  cotemporaries 
inor#  chargeable  with  it,  than  fome  of  the  moft  adoiired  and  pure 
claflical  writers  of  antiquity,  not  excepting  even  Cicero*     See  Me- 
nag.  Jur.  Civil.  Amoen.  cap.  39.  particularly  in  his  ob(ervations 
on  the  word  teftamentumt  and  Tayl.  Elem.  Civ.  L.  7.    It- feems  to 
have  originated  from  not  attending  to  the  real  office  of  etymology, 
and  confounding  it  with  the  definition  of  the  fubje£i  to  which  a 
word  is  applied ;  two  things  quhe  diftind  in  their  nature,  though  . 
it  frequently  happens,  that  they  refie^  light  on  each  other. 

[Note  12$.}        (2)  For  a  hiftory  of  the  origin  and  cqnftitMtion  of  the  parlxa- 
r        '  nuent  in  Scotland  before  the  union  of  the  two  kingdoms  in  the  reign, 

of  qyern  Ann,  and  of  the  change  made  by  the  eftablifliment  of  one 
parhament  for  Great  Britain,   fee  the  'freatife  on  ihe  Laws  of 
£le£lion  for  Scotland,  with  which  mr.  Wight  hath  lately  obliged., 
the  public. 

f$Iotc  izjA        (3^  ^^*  Lambard  guefies,  that  ^hc  word  /tfr//tfsv?r/. was  intro- 
T  *  •  ducked  Here  foon  after  ihe  Cohqueft.     He  cites  P^'efinunfier  tbejirfi^ 

as  the  moft  ancient  ftatute  in  which  he  had  obferved'the  word  to  biB\ 
ufed;  though  from  a  pafTage  in  the '  ftatp.te  of .^dwaid  the  fecond, 
mf-M\oi\\^g  par  laments  in  the  times  of  that  king's.  prggenltQtSt  hci 
Jhfer$,  that  the  word  had  been  adopted  fevcral  Tc\^%beJore,  Liamb. 
Archeion  cap.  farliatn:nt,  and  Weftm,  I.  3.  B:  i,  aod'ArticuIJ 
6        *         "  CM 
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Clcri  9.  B.  z.  One  of  mr.  Prynne's  argamcnts  againft  the  great 
antiquity  of  the  motius  tenendi  farliameMtum  is  the  frequent  ufe  of  the 
word  farliamemt ;  he  infixing,  that  it  was  never  applied  to  denote 
the  great  c0UMcilcftb€  nation  in  any  of  our  ancient  records  or  .writ'* 
'ing%  prior  to  the  reign  of  Hen.  s.  See  Pryn.  on  4.  Inft.  2,  See  . 
iarther  Brad.  Introdtt£L  to  Engl.  Hill.  71.  ^ 

(4)  In  the  controverfy  about  the  origin  of  the  Commons  in  par-  [Note  xsS.  ] 
'Jiament,  mr.  Tyrrel  coAtends,  that  anciently  commune  confilium  fome- 

times  denoted  an  aflembly  diHind  from  parliament*  and  one  com*' 
poied  of  fewer  perfons ;  and  particularly,  that  the  commune  coi^Uum, 
meotioned  in  the  claufe  of  Icing  John's  Magna  Cbarta  about  af* 
feiling  efcuage,  which  enumerates  only  archbiihops,  bifliops*  ab- 
l)ots,  counts,  and  the  greater  barons,  was  of  this.  fort.  Tyrr.  Bib* 
lioth.  Pontic.  31s.  314* 

(5)  Lord  Coke  in  another  place  repeats  the  expreffion,  that /or  [Note  129.] 
Matters  of  law  the  judges  are  the  king's  counfeU     Poft.  304.  a.     But 

he  omits  explaining^  whether  they  are  fo  called,  on  account  of  their 
judicial  opinions  in  the.  king's  courts,  of  their  opinions  in  parlia* 
ment,  when  advifed  with  by  the  lords,  or  any  extra-judicial  opinions 
the  king  may  be  intitled  to  demand  from  them.  As  to  the  latter, 
they  were  not  favoured  by  lord  Coke,  as  appears  by  his  behaviour 
in  the  great  cafe  of  Commendams  in  the  reign  of  James  the  Uril, 
^hen  the  king  feverely  reprimanded  the  judges  for  difobeying  his 
mandate  to'poffpone  proceeding  in  a  caufe  concerning  the  prero- 
gative till  they  were  confulted  by  him,.  Though  lord  Coke  iVas 
defcrted  by  the  other  judges,  who  aiked  pardon  for  having  remon- 
flrated  agatnil  the  king's  command;  and  though  the  piivy  council 
decided,  that  the  command  was  agreeable  to  law ;  yet  lord  Coke 
bluntly  refufed  either  to  retrad  or  apologise.  See  lord  Coke*¥  life 
in  the  Biograph. 'Britan.  One  thiug  much  , relied  on  by  thofe  who 
juftified  the  king's  order,  was  the  oath  of  the  judges,  which  is 
pdnted  in  the  flatute  book  as  a  Itatute  of  Edward  the  third,  and  ex- 
prefsly  requires  them  to  counjel  the  king  in  his  hufine/s.  See  1 8.  E.  3* 
ilat.  4*  But  what  is  thus  called  a  Hatute  Icrd  CVke  denies  to  be 
one»  and  indeed  very  properly  ;  for  it  has  not  the  leail  refemblance 
of  a  ftatute,  bein?  (imply  the  form  of  an  oath.  3.  Inll.  146.  224. 
However,  it  mod  be  admitted,  thai  there  arc  various  inltances  of  the 
king's  confulting  the  judges,  and  of  their  giving  their  opinions  ex^ 
fra-judtcially.  Several  of  thefe  inltances  arc  referred  to  in  the  Re- 
ports  of  lord  Fortefcue,  who  endeavours  to  (hew,  that  even  in  the 
cafe  of  ihip-monev  the  extra-judicial  opinion  £lt9c  given  was  con- 
demned; not  becauie  it  was  extra-judicial,  but  becaui'e  it  vvas  grofsly  .  .  . 
contrary  to  law.  Fortefc.  Rep.  ^6.  369.  RuQiw.  vol.  3.  Ap- 
.  pend.  212.  Some  inflances  of  fuch  cpnfultations  have  happened 
£nce  the  Revolution,  particularly  fome  few  years  after  in  fir  John 
Fenwick's  cafe,  and  in  the  reign  of-George  the  firft,  when  it  was 
made  a  queftion  whether  the  education  and  marriage  of  the  prince 
•of  Wales's  children  bek>nged  to  the  king  or  to  their  father,  and  dill 
cnore  recently  in  the  cafe  of  admiral  Byng  during  the  laii  reign. 
See  Fonefc.  Rep.  385.  But  however  numerous  and  ftrong  the  pre* 
cedents  may  be  in  fhvour  of  the  king's  extrajudicially  confulting 
the  judges  on  queftions  in  which  the  crown  is  inierefted,  it  is  a  right 
Ao  be  underflood  with  many  exceptions,  and  fuch  as  ought  10  be 
^xardfed  with  great  referve  i  left  the  rigid  impartiality  fo  elTential 
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to  their  judicial  capacity  Ihould  be  violated.  7*he  anticipation  of 
judicial  opinions  on  caufes  aSnally  depending  (hould  be  particularly 
guarded  againft ;  and  therefore  a  wife  and  upright  judge  will  ever 
be  cautions,  how  he  txtra-judiciallj  anfwers  queltions  o\  fuch  a  ten- 
dency. So  far  one  may  venture  to  qualify  the  right ;  becaufe  even 
the  houfe  of  lords  have  declined  taking  the  opinion  of  the  judges  for 
a  reafon  of  this  fort,  thoagh  their  attendance  on  that  afTerobly  is  con- 
fefledly  for  affifttng  the  lords  in  matters  of  law.  See  Fortefc.  Rep. 
584,  385.  But  it  would  be  a  prefumption  in  us>  if  we  were  to  be 
more  particular  on  a  fubjedl  of  fo  much  delicacy,  by  attempting  to 

•  mark  the  bounds  to  a  right,  the  extent  of  which  we  do  not  find 
dearly  afcertained  by  precedent  or  authority.  See  further  on  this 
fubjeA  Foft.  199.  241. 

FNote  130  1        (^)  "^^^  ftatutes  of  Edward  the  third  cited  by  lord  Coke  in  the 

margin  require  a  parliament  to  be  holden  once  every  year ;  but  it 
feems  doubtful,  wnether  they  were  meant  to  limit  the  duration  of 
each  parliament,  or  merely  the  intermiffion  of  holding  parliaments. 
The  16.  Cha.  a.  c.  i.  which  direds,  that  the  fitting  of  parliaments 
ihall  not  be  difcontinued  above  three  years,  is  certainly  for  the  laMtr 
■  purpofe,  and  therefore  ftill  continues  in  force,  notwithstanding  the 
'  modern  fbtutes  for  making  parliaments  firft  triennial  and  after- 
wards feptennial,  thefe  being  for  thc^enmr  purpofe.  See  6.  W.  ic 
M*  c.  2.     I.  Geo.  I.e. 38. 

« 

[Note  131.]        (0  Another  thing  eflential  to  a  good  cuftom  is,  that  it  be  na*  fl  I0«  b«l 
finable  \  which  dodnne,  together  with  the  other  gtneral  rules  con- 
cerning  culloms,  is  well  explained  and  applied  in  the  famous  IriOi 
cafe  of  Taniftry  reported  by  fir  John  Davies,     See  Dav.  31.  b. 

[Note  132.]        (2)  This  doflrine,  about  the  reftri6tion  of  cuftoms  to  places  of  a 

particular  denomination,  will  appear  more  fatisfadory,  by  confider« 
ing  the  reafon  of  having  fome  reltraint,  and  the  nature  of  that, 
which  lord  Coke  points  out  as  the  eftabliftied  one.  The  policy  of  fome 
reftraint  is  founded  on  the  unceruinty  and  confufion  which  would 
•nfue  from  an  infinite  diverfity  of  cuftoms,  if  every  place,  however 
fmall  and  inconfiderable,  fliouid  be  allowed  to  fet  up  fpecial  cuf* 

•  toms  in  dired  oppofition  to  the  general  cuftom  of  the  realm.  On 
this  principle  the  privilege  of  having  ^/^m/  cuftoms,  derogating 
from  the  common  law,  is  in  general  denied  to  inferior  places,  fuch 
as  upland  towns,  not  being  either  cities  or  borough,  and  hamlets ;. 
though  it  is  allowed  to  larger  or  more  important  diflriAs,  fuch  as 
counties,  manors,  hundreds,  honors,  cities,  and  boroughs,  Thej^ecial 
cafes,  hinted  at  by  lord  Coke  as  an  exception  to  this  reftraint,  feem 
to  be  thofe,  in  which  the  cuftom  tends  to  advance  fome  right  recog- 
nized by  the  common  law.  Thus  a  town's  having  a  church,  being 
,a  right  at  common  law,  a  cuftom  for  a  way  to  or  repairing  the 
church  operates  by  rendering  the  exercife  of  that  right  more  efi«c- 
tual.  See  Robinf.  Gavelk.  32.  Se  22^.  However,  the  cafe  of 
dower  by  cutom,  mentioned  by  lord  Coke  in  the  Chapter  on  Dow- 
er, feems  to  be  an  inftance  within  the  exception,  without  being 
within  the  reafon  of  it.  But  of  this  example  lord  Coke  writes 
doubtfully ;  for,  after  inferring  from  the  text  of  Littleton,  that  citf- 
tomary  dower  may  be  within  a  town,  he  obfcrves,  that  it  is  fafcf  tfk 
^ed^e  it  within  9  maticr.    Sec  ante  33.  b. 

(3}  But 
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(3)  Bat  this  extenfion  of  Borough  Englifli  to  the  eollateraJ  line  [Note  ISJ^  ] 
muft  be  fpecialiy  pleaded.     See  Robinf.  on  Gavelk.  38.  if  3.  93.  and 

in  the  Appendix. 

(4)  See  ace.  as  to  eftates  tail  in  Gavelkind  land,  though  ex-    [Note  134.1 
prdfsly  limited  to  the  heirs  male  of  the  body  at  common  law,  Dy. 

179.  b.     See  alfo  ante  fol.  10.  a.  note  3.    But  as  Borough  £ngli(h 
,  may  be  txtinded  by  fpecial  cuftom,  fo  may  it  be  nfiraimd^  and 
therefore  the  cuflomary  defcent  may  be  con^ned  va  fee  fimfU,    See 
Appendix  to  Robinf.  Gavelk.  and  March  54.  there  cited* 

[ill.  a«J       (1)  Accord,  ante  3o«  a.    All  the  differences  between  curtefy  [Note  I35«] 
and  dower  of  gavelkind  land  and  the  fame  eftates  at  common  law 
are  minutely  explained  and  commented  upon  in  mr.  Robinfoii's  booi( 
on  gavelkind.     See  page  155.  and  159. 

(3)  But  now  by  the  29.  Cha.  2.  c.  3.  a  will  q{  lands  devifable  by  [Note  136.  ] 
tufiom  is  not  good,  unleis  it  is  in  writing,  and  figned  and  attefted 
in  the  fame  manner  as  a  will  of  lands  deviiable  hy^atute.  See  poft. 
1x1.  b.  Nuncupathfi  wills  of  per/onalty,  except  thofe  of  foldiers  in 
adual  fervice  and  manners  at  fea,  are  alfo  newly  regulated  by  the 
fame  ftati|te, 

(5)  But  it  was  formerly  much  controverted,  whether  a  rent  ftfote  137.I 
charge  in  eje^  ifTuing  out  of  foch  lands,  and  having  commenced 
*within  time  of  memory ,  was  within  the  cuftism  of  devifing ;  and  it 
was  not  fettled  to  be  fo,  till  the  cafe  of  Randal  and  Jenkms  in  the 
time  of  lord  Hale.  See  i.  Mod.  112.  and  Robinf.  on  Gavelk.  79. 
to  84.  As  to  rents  fervice,  they  of  courfe  followed  the  nature  of  the 
reverfion  or  feigniory,  to  which  they  were  incident ;  nor  was  there 
any  doubt  as  to  the  cuflom's  extending  to  otl?er  rents,  if  they  had 
exiHed  immemorially. 


[lli-b.] 


(1)  TTie  teftamentary  power  over  Uind  was  certainly  in  ufe  among  [  Note  1 38.] 
our  Anglo-Saxon  and  Dani(h  anceftors ;  though  it  feems  to  have 
been  rather  adopted  from  the  remnant  of  the  Roman  laws  and  cui^ 
toms  they  found  here,  than  brought  from  their  own  country :  for 
as  Tacitus,  writing  of  the  ancient  Germans,  {z.y^»  fucceffores  fui 
cuia'ue  liber i  et  nullum  teftamentum.  'Spelm.  Poilhum.  21.  127. 
After  the  Norman  Conqueft,  the  power  of  deviiing  land  ceaied, 
except  as  tofocage  lands  in  fome  particular  places,  fuch  as  cities 
and  boroughs,  in  which'  it  was  dill  preferved ;  and  alfo  except  as 
to  terms  for  years  or  chattel  interefis  in  land,  which,  on  account  of 
theic  orieinal  imbecility  and  iniigniiicance,  were  deemed  perfonalty, 
and  as  inch  were  ever  difpofeable  by  will.  This  limitation  of  the 
teftamentary  power  proceeded,  partly  from  the  folemn  form  of 
transferring  land  by  livery  of  feiiin  introduced  at  the  Conqueilt 
which  could  not  be  complied  with  in  the  cafe  of  a  lafl  will ;  partly 
from  a  jealcufy  of  death-bed  difpofitions ;  but  principally  from  the 
general  reftraint  of  alienation  incident  to  the  rigors  of  the  feudal 
iyilem,  as  it  was  eftablijhed  or  at  leaft  perfeQed  by  lYitfirfi  WiUiam, 
See  Wright's  Ten.  172.  In  the  reign  of  Edward  the  firft,  the  fia- 
tute  of  ^ia  emptores  removed*  in  great  meafure  this  latter  bar  to 
the  exerctiie  of  tefbunentary  power;  that  is,  in  refpedk  to  slX  free^ 
holders,  except  the  king's  tenants  in  capite.  But  the  two  former 
()bfiro^ns  Hill  continued  to  operate ;  though  indeed  this  was  in 

nami 
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mami-  and  mffwrwHt  only ;  for  iboa  after  the  lUtnte  qf^a  tmp^ 
$9rts,  feoffments  to  m/es  came  into  faihion,  and>  lafi  wills  were 
enforced  in  Chancery  as  good  declarations^  of  the  ufii  and  thus 
throQgh  the  mufium  of  i^fifs  the  power  of  devifing  was  continually 
cxcreiied  in  gfiS  and  naliiy.  Bat  at  length  this  prance  was 
checked,  not  iucidimtaUjr,  but  defym^jp  by  the  27th  of  Hen.  8. 
which*  by  transferring  the  f^ijiom  or  Ugal  ^oit  t»  the  nfe^  «rc^ 
Jatily  and  ^§mfitiji'vefy  oonfolidatcd  them  into  one,  and  £>  had  the 
cied  of  wlKrily  deAreyiiig  all  diftindion  between  them,  till  the 
means  to  evade  the  ftatiite,  and,  by  a  very  ftrained  conftru^on,  to 
make  its  operation  dependant  on  the  intention  of  pauties,  were 
invented.  However,  the  bent  of  the  times  was  U>  ftrong  in  faroar 
of  every  kind  of  atienation,  that  the  legiflature,  in  a  few  years  after 
liavin^  iaterpofed  to  retrain  an  imdireM  mode  of  pafing  land  by 
laft  wills,  exprefsly  made  it  deviiable.  This  great  change  of  the 
coipmon  law  was  effeded  by  the  ftatates  of  the  ^2.  and  34.  of 
Henry  8.  which  taken  together  gave  the  power  of  devifing  to  all 
kavin^  eftates  in  fee  fimple,  except  in  join  tmameyf  over  the  nub^lr 
cdhtiT /ccagt  land,  and  over  fum-tbirds  of  their  lands  holden  by 
iHigbtsJier*oi<s.  The  operation  of  thefe  ftatuies  was  farther  ex- 
tended by  the  converfion  of  knights  /imnc^  mto  fic^gg  in  the  ia« 
Cba.  2.  But  Hill  copy  bold  lands,  and  alfo,  as  the  beft  opinion  feems 
to  have  been,  eilaces  pur  autre  *vii  \n  freehold  lands,  semained  lude- 
vifable.  On  the  one  hand,  they  were  not  devifable  at  eommom  hnv  ; 
becanfe  they  came  within  the  defcription  of  real  eflate.  On  the 
other  hand,  they,  or  at  leaft  the  former,  are  not  within  ihejiatutes 
of  Henry  8.  thefe  requiring,  that  the  tenure' Ihoald  bcjocage,  which 
a  copyhold  is  not ;  and  that  the  party  fliould  have  an  eftate  in  fit 
JimpUp  which  is  more  than  a  tenant  pur  emire  *vit  can  be  faid  to 
have.  See  as  to  copyhold  lands  a.  Ro.  Rtp.  383.  and  as  to  eAates 
fur  autre  vie  in  freehold   laads   Cro.    Eliz.   804.      Mo.  625. 

1.  Saund.  261.  i.  Salk.  619.  This  defed  of  provilion  in  the 
Hatutes  of  wills  is  now  fupplied  as  to  efUces  pur  autre  we  by  the 
29.  Cha.  2.  c.  3«  which  makes  them  devifable  in  the  fame  manner 
as  eftates  in  fee  fimple.  But  no  proviiion  is  yet  made  in  refpe£l  to 
co/ybold  eftates ;  and  therefore  the  power  of  deviiing  is  now  indi>- 
xtdly  exerdfed  over  thefe  by  aa  application  of  the  dodrine  of  ufes, 
firoilar  to  that  which  was  anciently  rdbrtod  to  in  refped  to  freehold 
lands ;  for  the  pradice  is  to  furrender  to  the  ufe  of  the  owner's  lad 
will ;  and  on  this  furrender,  the  will  operates  as  a  djcclaration  of 
the  ufe,  and  not  as  a  devife  of  the  land  itfelf.    See  2.  Ro.  Rep.  383. 

2.  Atk.  37.  Gilb.  on  Ufes  36.  From. this  dedu6lion  it  appears, 
tha  the  teftamentary  power  is  now  exercifeable,  either  direBly  or 
indire&lyt  over  land  of  every  tenure  now  in  ufe,  and  alio  over 
every  fort  of  intereft  in  land,  which,  not  being  fettered  with  intails, 
can  DC  transferred  by  aliei\atiofi  taking  effe&  ia  the  owner's  life- 
tinje. 

[Note  1 39*1       (3)  ^"^  ^  ftatote  sdade  fince lord  Coke's  tidie,  requires  a  aua- 
^  ber  of  forms,  befides  nvriting,  in  a  will  of  lands  or  tenements  de- 

vifable by  the  ^a/iue  o/'wilis  \  for  by  the  ftatuce  againft  frauds  and 
perjuries  a  will  of  fuch  property  is  void,  unlefs  it  is'Jfgked  by  the 
teilator,  or  by  fome  perfon  for  him  in  his  prefence  and  by  hu  di- 
redion,  and  is  alfo  attefted  2Xi^Juhfcrihtd  in  his  pre^nce  by  throe 
witneflcs.  See  29.  Cha.  2.  c.  3.  Alfo  by  the  laft. mentioned  fta*^ 
tuie  (he  £une  forms  are  required,  as  well  m  devifes  by  cnjtmm  as  ih 

thofe 
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dK>re  of  eftates  pur  autre  vie.    But  thefe  regals^tions  do  not  extend 

to  copyhoU  e^sitcs  and  terms  for  jgars ;  thc.ftatute  of  frsrod9  and 

perjuries^  fo  far  as  it  regulates  devifes  of  land,  being  expreisJy 

confined  to  the  three  former  kinds  of  devifes.     As  to  copyholds ^  a 

devife  of  t^em  operates  onljr  as  a  declaration  of  ufes  on  the  far<^ 

render  to  the  ufe  of  the  will ;  and  therefoi'e  if  the  form  require4 

by  the  furrender,  which  is-  ufually  nothing  more  than  a  .tefhtmen- 

tary  decburation  in  writing,  is  obferved,  it  is  fufficient  without  any 

witnefs  ;  and  even  a  numcupati<tte  win  of  copyholds  was  an  effedaal 

declaration  of  the  ufes,  where  the  (tirrender  was  fllent  as  to  the 

fbrni>  till  the  29.  Cha.  2.  required  all  declarations  of  trails  to  be  vx 

^vriting.     See  2.  Aik.  37.  and  Farnad.  Ch.   Rep.  9.     In  refpcft 

to  terms  for  years^  they,  falling  within  the  defcription  of  perfonai 

cftate,  are  difpofable  by  will  accordingly.     Bat  thi»  mufl  be  under^ 

Hood  with  fome  diftin6Hon.     Thus  it  they  are  terms,  not  in  grofg, 

but  vefted  in  truftees  to  attend  the  inheritance,  they  (b  follow  ihc 

nature  of  the  latter,  that  if  the  owner  devifes  the  land  generalfy  by' 

a  will  not  fo  attefted  as  to  pafs  the  inhericance,  not  even  the  tri^ 

of  the  term  will  pafs.     See  2.  P.  Wms.  236.     Alfo  as  to  terms  m 

grojs,  though  a  teilator  being  pofleiFed  of  (iich  may  tranfmit  them 

by  the  fame  uniblemn  kind  of  will  as  other  perfbnalty,  yet  he  can^ 

not  create  them  by  will,  without  obferving  all  the  /orms  efleptial 

to  a  devife  of  real  eflate ;  becaufe  the  interefU  in  right  of  which 

the  teflator  creates  the  term,  is  real  eflate,  and  creating  the  term  is 

a  partial  devife  of  it.     Befides  appointing  new  forms  of  executing 

wills  of  real  eftate,  the  29.  of  Cha.  2.  prefcribes  how  devifes  ihall 

be  revoked. 

(4)  Whilft  the  power  of  deviiing  depended  wholly  on  the  fta-  [Note  I40*] 
tutes  of  Henry  the  eighth,  it  was  frequently  of  importance  to  refort 
to  the  cullom  of  devifing,  as  being  moil  beneficial  for  the  devifee. 
The  pvwer  hy  cufiom  might  be  larger  than  l\it  fiatutory  power ;  the 
former  fometimes  enabling  to  devife  the  nvhoUt  where  the  latter 
could  only  be  exercifed  over /w^ /<ir/j.  2.  Sid.  153.  There  wai 
alfo  an  eiTendal  difference  between  the  two  powers  in  the  mode  of  ^ 

execution ;  for  a  will  in  ^writing  was  conceived  to  be  neceffary  to  a 
devife  under  xhcjlatutes,  but  a  nuncupati<ue  will  might  be  fumcient 
under  the  cufiom,    2.  Sid.  154.     But  thefe  differences  do  not  now 
fubfiil  any  longer.     As  on  the  one  hand  the  12.  of  Cha.  2.  by  com- 
municating  to  all  freehold  knds  the  qualities  of  the  tenure  by  com* 
fHflnfoca^e,  has  rendered  the  power  of  deviiing  the  nvhoU  under 
the  ftatutes  of  Henry  the  eighth  uni*ver/al;  fo  on  the  other  hand 
the  29.  of  Cha.  2.  againft  frauds  and  perjuries,  requires  the  fame* 
foleranities  ot  anting,  iigning,  and  attedation  to  a  devife  by  cuf- 
tom,  as  to  one  under  the  flatutes.     See  ante  note  i.  and  note  3.  of 
preceding  page.    The  two  powers  of  devifmg  being  thus  atiimi- 
lated>  and  made  for  the  mofl  part  commenfurace,  it  can  Jeldom  hap- 
pen, that  it  Ihould  be  necefF^ry  to  call  the  power  by  cufiom  in  aid  ;* 
though  it  is  pofitbky  as  where  the  cuftom  enables  an  infant  of  four- 
teen, or  a  feme  covert,  neither  of  which  is  capable  of  devifing  un- 
der the  (latutes.     As  to  the  infant^  fee  37.  Hen.  6.  5.     Perk.  fe6h 
504.     z.  And.  12.     5.  C9.  S4.  and  as  to  \\iQ  fome- convert  5.  Com. 
Dig^.  14.  where  it  is  faid,  that  by  the  caftom  of  London  fhe  may* 
devife  to  her  hufband,  bu^  without  citing  any  authority. 

[|l2*a.]      (1.)  This  was  tfc  point  adjudged  ip  fir  Edward  GIere'5  cafe;  [Note  141*] 
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and  though*  as  the  nvheU  of  the  land  is  now  devtfable,  the  doflrine 
of  that  cafe  is  no  longer  of  confequence  in  refpedt  to  the  extent  and 
exercife  of  the  power  of  devifing*  yet  it  may  be  material  for  other 
p^^pofes ;  for  it  comprebendi  a  general  rule*  fettling  how  an  a^ 
ihall  operate,  where  it  may  take  etfeft  in  two  ways,  that  is,  either  as 
the  execution  of  a  power  derived  from  intertfi^  or  as  the  execution 
of  a  power  not  ariAng  from  int€reji,h\xij'fecially  referred.  In  the 
^ceac  cafe  of  Commfndams  the  do£lrine  is  weU  explained  by  lord 
Hobartj  and  finely  applied.    Hob.  i6o. 

[Note  14a*]  (2)  The  dlAinQion  here  made,  between  a  feoffment  to  the  w/e  of 
a  lafl  *wiUf  and  one  tofuch  ufes  as  the  feasor  Jbould  appoint  by  left 
n»iUf  feems  extremely  fubtle.  However,  lord  Coke  reports  it  as 
adopted  by  the  judges  in  ilr  Edward  Clere's  cafe  ;  and>  according 
to  Moore,  the  fame  point  was. adjudged  in  Battey  and  Trevilian. 
Mo.  278.  But  then  as  to  the  former  of  thefe  cafes,  the  opinion  on 
this  point  muft  have  been  extra -judicial,  the  feoffment  having  been 
tofuch  ufes  as  Jhoiuld  he  appointed  by  twill,  and  not  to  the  ufe  of  toe  twill 
itfelf\  and  as  to  the  latter  cafe«  it  went  off*  finally  on  another  point. 
The  leafoDing  in  fupport  of  the  diftindUon  will  be  found  poll.  27 1.  b. 
and  more  at  &rge  in  Mo.  516. 

[Note  I43.]  (6)  Ace.  poft.  187.  b.  It  is  agreed  in  the  books,  that  a  wife 
may,  without  her  hufband,  execute  a  naked  authority^  twhether  gi*ven 
before  or  after  coverture^  and  though  no  fpecial  words  are  uled  to 
difpenfe  with  the  difability  of  coverture  ;  and  in  the.  cafe  put  by 
lord  Coke  the  devife  gives  no  more.  The  rule  is  the  fame,  where 
both  an  intereft  and  an  authority  pafs  to  the  wife,  if  the  authority  is 
'  eoflateral  to  and  doth  not  flow  from  the  interefl;  becaufe  then  the 
two  are  as  unconneded,  as  if  they  were  veiled  in  di£rerent  perfons. 
Rep.  temp.  .Finch  346.  As  too  a  feme  covert  may  without  her 
huA>and  convey  lands  in  execution  of  a  mere  power  or  authority,  fo 
may  (he  with  equal  effe^  in  performance  of  a  condition,  where  land 
is  veiled  in  her  on  condition  to  convey  to  others.  W.  Jo.  137,  138. 
The  reafon,  why  in  thefe  inftances  the  wife  may  convey  without  her 
hufband,  feems  to  be,  that  he  can  receive  no  prejudice  from  her 
afls,  but  a  great  one  might  arife  to  others,  if  his  conctirrence 
ibould  be  effential.  Yet  ifthe  legal  ^ilate  of  lands  is  veiled  in  a 
married  woman  on  truft  for  another,  fome  hold^  that  (he  cannot  pafs 
it  to  cefiui  que  trufty  unlefs  the  hulband  joins ;  and  therefore  that  if 
ifie -makes  ieoffment  or  fine  without  him,  the  firfl  will  be  void,  the 
latter  voidable.  This  was  the  opinion  of  judge  Jones  in  the  cafe  of 
Daniel  and  Upley ;  but  the  judges  Whitlock  andf  Dodridge  .diiTent- 
ed  from  Jones,  and  held,  that  the  hu (band's  joining  was  not  any 
more  requifite  than  in  the  other  cafes.  W.  Jo.  137.  Perhaps 
V  however  Jones's  opinion  may  be  moil  conformable  to  Uridly  legal 
doflrine ;  and  his  thus  diliingui(hirTg  a  truji  from  a  power  and  a 
condition  may  be  accounted  for.  Trufts  are  properly  the  fubjefls  of 
confideration  for  the  courts  of  equity  only;  and  though  in  them  the 
legal  eilate  is  made  fubfervient  to  the  truil,  yet  the  courts  of  law 
take  notice  of  trufts  for  very  few  purpofes ;  nor  will  it  be  eafy  to 
find  an  authority  for  departing  from  any  rule  about  the  effe^l  of 
legal  conveyances,  nierely  in  refpe^'  of  their  being  a  performaince 
of  truils.  See  further  as  to  a£ls  by  a  feme  covert  without  her  huf- 
band, under  the  titles  Baron  and  Fetite,  Executor  and  AdminiftratioHf 
in  the  Abridgementfi. 

(I)  There 
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112.  b  1  ^'^  There  is  a  great  contrariety  in  the  books,  on  the  eflfedl  of  [Note  144.7 
*  -^  two  inconfidcnt  devues  in  the  fame  will.  Some  hold  with  lord  Coke 
that  the  fecond  devife  revokes  the  fir(l.  Plowd.  541.  Others  think, 
that  both  devifes  are  void  on  account  of  the  repugnancy.  Ow.  84. 
But  the  opinion  fupported  by  the  greateft  number  of  authorities  is, 
that  the  two  deviiees  fh^ll  take  in  moieties.  The  authorities  for 
and  againfl  lord  Coke*s  opinion  are  well  collected  and  arranged  in  a 
note  m  the  Englifh  editioti  of  Plowden.  See  page  54i.<— Alfo' 
amongft  thofe  who  think  that  both  devifes '  fliall  operate,  there  is 
fome  dilFerence  as  to  the  manner  in  which  the  two  devtfees  ought  to 
take.  In  fome  of  the  old  books  it  is  faid  generally,  that  there  (hall 
be  a  jointenancy.  But  according  to  the  modern  opinion,  and,  as  it 
feems,  the  bell,  there  will  be  a  jointenancy  or  a  tenancy  in  common, 
according  to  the  words  ufed  in  limiting  the  two  eftates ;  by  which 
we  prefume  it  is  meant,  that  if  the  two  eflates  .given  by  thf  will 
have  the  unity  or  famenefs  of  interell  in  point  of  quantity  eUential 
to  a  jointenancy,  the  devifees  (hall  be  join-tenants,  but  otherwife 
fliall  be  tenants  in  common.     See  3.  Atk.  493. 

{2)  The  diflribution  here  meant  probably  was  giving  money  to  [Note  145.] 
the  church  to  have  maflTes  for  the  teflator's  foul ;  a  fuperilition  very 
common  in  the  time  of  Littleton,  and  then  not  inconfident  with  any 
law.  Afterwards  indeed  ufes  and  trufts  of  land  for  fuch  purpofes. 
were  retrained  by  the  23.  of  Hen.  8.  c.  11.  commofnly  called  the 
fksiKnte  of  fitperfiitious  ufes,  though  not  wholly ^  the  ilatute  allowing' 
them  if  they  were  not  appointca  for  more  than  twenty  years,  and 
without  any  limitation  of  time  in  the  inftance  of  cities  and  towns 
corporate  having  culloms  to  devife  in  mortmain.  But  now  we  ap- 
prehend, that,  independently  of' the  ftatute  of  Henry  the  eighth, 
devifes  of  this  kind  could  not  have  effeft :  for  either  they  would  be 
void  by  the  mortmain  ftatutes,  or,  when  not  within  the  reach  of  any 
of  them,  would  be  deemed  fuperditious  by  our  courts  of  equity ; 
which  would  therefore  dircft  the  money  to  be  applied  ^to  fome  ufe 
really  charitable,  at  the  court's  difcretion ;  or,  (hould  the  determined 
cafes  not  be  thought  ftrong  enough  to  warrant  the  exercife  of  a  dif- 
cretion fo  large,  would  coniider  the  de\(ifee  as  a  truilee  for  fqch  as 
would  be  intitled  if  there  vvas  no  devife.  See  the  cafes  referred  to 
in  Vin.  Abr.  Charitable  Ujh,  D. 


[113.  a.] 


(2  J  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  [Note  I46.] 
about  the  efFed  of  a  will  deviiing  that  executors  ihall  fell  land,  is* 
6pen  to  a  variety  of  obfcrvation. — He  firfl  fuppofes,  that  fuch  a  de- 
vife paffes  no  inttrefi  or  eftate  to  the  executors,  but  merely  a  ponjuer 
or  autbcritj ;  and  thence  he  infers,  that,  like  common  naked  aucho* 
rities,  it  will  not  furvive.  But  thefe  pofitions  feem  at  leaft  contro- 
vertible, having  been  exprefsly  contradidled  by  decifions  (ince  lord 
Coke's  time :  and  though  both  fhould  be  admitted  to  be  true  in 
point  of  law,  they  would  not  avail  in  a  court  of  equity.;  as  this  ju- 
rifdidlion,  notwith (landing  the  excindlion  of  the  ]X)wer  at  law,  would 
compel  its  execution  in  favour  of  thofe  for  whofe  benefit  the  power 
was  given.  As  to  the  power's  not  furviving  for  want  of  an  in« 
tereft,  lord  Coke  himfelf,  both  here  and  in  other  places*  concedes, 
that  if  one  devifes  lands  to  be  fold  by  his  executors,  zn  intereft  m\\ 
pafi.  See  poft.  181.  b.  236.  a.  Now  fuch  a  devife  fo  refembles 
de^ifing  that  executors  fhall  fell  the  land,  as  to  give  the  diHindioa 
made  between  them  the  appearance  of  too  curious  and  overftrained 

a  re£:ie- 
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•  refinement;  ibch  as  rather  coafifb  in  the  formal  arranfemeot  of  T  r  «  ^^     q^ 
^  *  words*  than  of  any  thing  fubHantial.     Bat  the  fabtlety  of  the  dif-  t.        ^  * 

tindion  is  not  the  only  obje^iOn  to  ic  ;  lord  Hale,  whxlft  he  was 
chief  baron  of  the  exchequer,  referring  to  a  cafe,  in  which  it  was 
adjudged  againft  the  diftindion.  Hardr.  419.  However,  it  has 
been  adopted  in  calbs  fines  the  firfl  publication  of  the  Coke  upon 
Littleton.  Thus  in  the  cafe  of  Lovell  and  Barnes,  in  the  1 2th  of 
Charles  the  firft»  though  the  judges  held  that  fuch  a  power  of  fell* 
ing  given  to  tnuo  executors  furvived,  yet  they  difa vowed  founding 
themfelves  on  the  will's  pafling  an  interefl.  See  W.  Jo.  352.  and 
Cro.  Cha*  382.  Nay>  even  in  a  cafe  of  much  later  date,  lord  chan- 
cellor King  aded,  as  if  he  deemed  the  diftindion  fettled  at  law  ; 
for  he  di reded  the  heir  to  join  in  a  fale.  in  which  his  concurrence 
would  otherwife  have  been  unneceflary.  See  Yates  and  Compton» 
a.  P.  Wms.  308.  In  refped  to  the  operation  of  fach  a  devife, 
coniidered  as  mere  authority,  the  (triSi  notion  about  naked  powers 
is  certainly  with  lord  Coke ;  and  fome  of  the  old  books,  befides 
ihofe  dted  by  him,  very  much  favour  its  application  to  the  cafe  of 
execntors.  Dy.  1 19.  ed.  1688.  the  cafe  in  marg.  and  Mo.  61.  But 
there  are  fome  refpedable  authorities  the  other  way :  for  Perldns 
•>    •  is  of  opinion,  that  the  power  of  fdling  may  be  exercifed  by  the 

furviving  executor ;  and  Brook  infers  the  fame  dodrine  to  be  the 
point  adjudged  in  a  cafe  of  Edward  the  third ;'  and  further  it  was 
held  accordingly*  by  thrae  judges  in  the  reign  of  Charles  the  firft* 
on  a  reference  to  them  out  of  chancery.     Perkins  fed.  550.    Bro. 
Abr.  Dei/ifi  50.  and  the  cafe  of  Lovell  and  Barnes,  Cro.  Cba.  382. 
W.  Jo.  3  c  2.     This  latter  opinion  feems  mod  likely  to  conform  to 
the  meaning  of  a  will  in  cafes  of  this  Ibrt ;  for  it  can  fcarcely  be 
imagined,  that  a  teftator,  when  he  entrufls  his  executors  with  a 
power  of  felling  land,  (hould  mean  to  hav«  thofe,  for  whofe  bene&c 
he  direds  the  ule,  difappointed  bv  the  death  of  one  of  the  perfons 
invefted  with  an  authonty,  which  the  furvivor  is  equally  capable  of 
executing..    Perhaps  too  it  may  be  poflible  to  jaftify  the  opinion, 
by  proving  a  power  of  felling  thus  given  to  executors  to.be  fome- 
thing  more  than  the  cafe  of  a  naked  power.   Where  a  naked  power 
is  ve{ted  in  two  or  more  nominatimt  without  any  reference  to  an  of-» 
fice  in  its  nature  liable  to  furvivor  (hip,  as  an  executorfhip  is,  it 
without  doubt  wonld  be  a  contradidion  of  the  general  rule  to  allow 
the  power  to  furvive.     But  %vhere  a  power  of  felling  is  given  to 
txetuton,  or  to  perfons  nomimatim  in  that  charaQery  it  is  not  wholly 
irreconcileable  with  the  rule  to  deem  a  furviving  executor  a  perfoq 
within  the  defcriptton ;  for  by  the  death  of  one  executor  the  whoU 
charader  of  executors  becomes   veiled  in  the  furvivor,  and  the 
power  being  annexed  to  the  executors  ratiofu  ojidh  and  the  office 
itfelf  furviving,  why  (hould  not  the  power  anneiced  to  it  alfo  fur* 
vive,  as  well  as  where  it  furvives  by  reafon  of  being  coupled  with 
an  intereft  ?     This  manner  of  accounting  for  the  opinion,  that  a 
power  of  felling  anneiced  to  an  executorihip  may  furvive,  is  only  a 
conjedure,  hazarded  for  the  fake  of  reconciling  a  particular  cafe 
with  a  general  rule ;  the  reafons  wliich  influenced  thole  who  adopted 
the  opinion,  not  appearing  in  any  book  we  have  feen.     However, 
the  conjedure  is  agreeable  to  the  manner  in  which  lord  Haie,  in  a 
hfianufcript  note  on*  a. Coke  upon  Littleton  we  have  been  favoured 
with,  is  reprefented  to  have  confide'red  the  power's  furviving  when 
given  to  t^o  executors,  as  in  the  tafe  of  Lovell  and  Barnes.     The 
words  of  the  note  are  thcfe :  Hales  chief  barun  /ajs^  it  is  Jbg  beeaujk 
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tbif  oimv  itjill  iy  ttafim  oficii ;  ynt  ike  low  fitmis^  th^  muhwitkf 
fiioU  mt/urvi^e ;  and  pirbapf  it  had  hitn  otherwifi,  \f  h$  bad  wifdtnd 
hit  land  to  he  fold  by  A.  and  B>  not  heietg  named  executm'Si  amd  one  tf 
thfim  baddiedtfir  thotfeems  to  he  a  fe^mud  trnf.     The  conjeilare 
alfoFeceives. great  couoteoancc  from  iamc  booki»  in  vrhich  it  i» 
faid,  that  fuch  a  power  of  felling  given  to  executors  fhall  paft  to 
(heir  execntors  and  adminiftrators ;  for  if  an  authority*  not  beine 
coupled  with  an  intereft«  becomes  ttanfmiJJihU  in  the  way  of  facce^ 
ion  is  v^nitum  till  execnted»  by  reafon  of  its  being  given  to  exe« 
cutors,  moch  more  may  it  fumji*ve  for  a  like  reafcmk    Kelw.  44. 
a.  Brownl.  194.    If  indeed  the  dofbine  in  the  books  we  refer  to  is 
well  founded*  it  will  prove  a  power  of  felling  land  given  to  ex^cu^ 
tors  capable  both  of  tranfiniffion  zxAfnr^i'vorJhif,    Bat  whether  lord 
Coke's  notion  of  the  power's  not  furviving,  or  the  oppofite  one* 
sioft  conforms  to  ftriAnrfe  ofUvm^  is  not  now  of  any  neat  impor« 
lance ;  as  fuch  a  power*  though  extind  at  /aw,  would  certainly  be 
enfbiiced  in  jqnity.    This  has  long  been  the  pradUce  of  our  courts 
.  of  equity;  thefe  rightly  deeming,  the  parpoje^  ior  which  the  tef- 
tator  dtre£b  the  money  arifing  from  the  fale  to  be  applied,  to  bs 
the  fubftandal  part  of  the  devife*  and  theperfons  namea  to  execute 
the  power  of  lellxng  to  be  mere  trnftees ;  whioh  brings  the  cafe 
within  the  general  rule  of  equity*  that  a  truA  fii£ll  nev^  fail  of 
execution  ror  want  of  a  truftee*  and  that  if  one  is  wanting  the  court 
fiiaU  execute  the  ofijce.    Tlie  relief  is  adminiftered  byLconfiderinr 
the  land*  in  whatever  per&n  veiled*  as  bound  by  the  irufi^  and 
compelling  the  heir*  or  other  perfon  having  the  legal  eflate*  to  per- 
form it.    There  are  many  printed  precedents  oi  thus  executing  not 
only.powers  adnally  ^\tin£l  9t  law>  or  fuppoied  to  be  fo*  but  alfo 
fuch  as*  in  point  of  law,  either  for  want  of  the  will's  namiog  by 
whom  they  (hould  be  executed*  or  becauTe  thofe  named  had  died 
'  before  the  teftator*  never  could  exiil  or  take  effed.     Sooie  of  thefe 
precedents  are  as  early  as  the  reign  of  Charles  the  £rll«    See  hoc* 
ton  and  Lodon  2»  Freem,  136^    and  i.  Cha.  Caf.  17^     Garfoot 
and  Garfoot  1.  Cha«  Caf.  35.     Gwilliam  and  Rowel  Ir^fdr.  ao4. 
Pitt  and  Pelham  z.  Freem^  1^4.     i.Cha.  Rep.  2^83.  and  I.  Ch&» 
'  Caf.  176.    T.  Jo.  2^.     I.  Lev.  304.     See  alfo  Max.  of  £(|«  57. 
and  Vin.  Abr.  Devifif  Q^e.  and  S«  e.     Nor  do  the  courts  of  equity 
appear  ever  to .  hav<e  confined  this  celief*  as.  they  certainly  do.  many 
kinds  of  aid*  to^perfens  of  particular  and  favoorad  deferiptians^ 
foch  as  wife*  cluldren,  or  creddtora  ;  for  though  in  foroe  of  the  old 
cafes,  the  perfon  s  relieved  were  of  one  or  other  of  thefe  defcripr 
tions*  yet  in  others  nearly  of  the  iaine.time  the  parties  are  not  ftated 
to  have  fallen  mthin  either  of  them;  and  we  ha.ve  not  heard  of  an/ 
cafe*  in  which  relief  has  been  refufed>on  that  account.     See  Lo6lon 
and  Lo^n  already  cited,  and  the  cafe  of  Tenant  and  Browne 
cited  in  i.-  Cha.  Caf.  180.    The  rea((»  of  not  favouring  pardcolac 
perfons'in  this,  inftance  will  appear  evident*  when  .it  is  considered* 
that  teftamentary  powers  to  fell  are  deemed  to  be  in  the  nature  ef 
irafiSf  and  trufts  are  executed  in  equity  for  all  perfons  indi/crimi* 
nately.'^Lord  Coke  next  takes  forgranted*.  that  if  there  is  a  devife 
to  A.  for  life,  and  that  after  his  deceafe  tbt  lands  Jhtdl  he  fold  hy^the 
.  UfiatarU  exectuoj^u  they  cannot  fell,  the  reverfiony  but  muft  wait  till 
the  death  of  the.  wife;  and  the  cafe  cited  from  Bro.  Abr.  Denjife, 
•pk  1.  countenances  this  opinion*     But  in  one  report  judge  Hauett* 
ton  argues*  that  the  words  after  the  deceafe  of  the  tenant  for  life*. 
.  aea^only  to.  mark  the  dctermiaatioo  of  his  eflat^s*  net  to  limit  the 
...«  time 
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HwufhrfiiU^  and  tliereforey  that  %  (ale  may  be  in  his  life-tiiiie ;  and 
io  soother  judge  Clench  exprefl*es  bimfelf  almoft  to  the  fame  par- 
pofe.  2.  Bul£  125.  Godb.  46.  There  is  alfo  a  cafe  againft  lord 
Coke  in  2.  Leon.  2x0.  and  the  point  is  doubted  in  Cro.  Cha.  382. 
further  in  refpe^l  to  fuch  deviiesj  Vin.  Abr.  K.  e.  to  S.  e. 


£Note  148.]  (2)  The  ftatote  mentions  fbrmedons  in  remaituier  and  re^ertir^  [^  ^S*  ^' 
and  limits  them  to  fifty  years ;  but  omits  formedon  in  defctnder^ 
Nor  it  the  latter  deemed  to  be  comprehended  within  the  daul'e  of 
the  ftatote  reladre  to  writs  of  right ;  for  a  formedon  is  not  in  the 
facidi  fenfe  a  writ  of  rieht ;  though  it  certainly  is  in  the  nature  of 
one*  the  min  right  bemg  equally  triable  in  both.  Accordingly*  in 
the  cafe  cited  by  lord  Coke  from  Dyer,  three  judges  held,  that  a 
formedon  in  dtjcendtr  was  not  within  the  ftatute.  The  other  judge 
doubted.  See  alfo  the  additional  cafe  in  the  margin  of  l>y.  ed. 
1688.  foL  278.  a.  But  as  the  21.  Jam.  i.  c.  16.  requires  forme- 
dona  of  V9zty  kind  to  be  brought  within  twenty  years  after  the 
defcent  of  the  title*  this  defed  of  the  former  fiatute  is  now  of  no 
conieqoence. 

£Note  149*]       (4)  I'h^  reafon  is  plainly  this.    The  limitation  in  the  3 ad  of 

Henry  the  eighth  is  wholly  referable  to  feiiin ;  the  ftatute  requiring 
a  feiun  within  a  certain  time,  according  to  the  nature  of  the  writ ; 
that  is*  fixty  years  for  writs  of  right ,  fifty  for  poffeffwj  writs  found* 
cd  on  an  anctft^r^t  poflefiion*  thirty  for  poffeffcrj  writs  founded  on 
,  the  party's  own  pofleffion*  and  fo  on.  Now  the  limitation  bemg 
thus  dated  from  a  feifin*  it  would  be  abfurd  to  extend  the  ftatute  to 
adions,  in  which'  feifin,  not  being  ifluable*  can  never  become  the 
fubjed  of  evidence  or  trial. 

« 

[Note  f$o,]       (5)  This  was  the  point  adjudged  in  fir  William  Fofter's  cafe 

cited  by  lord  Coke  in  the  margin ;  and  there  is  a  much  earlier  ad- 
judication to  the  fame  efied  in  Moore.  See  Mo.  31.  The  reafon 
of  this  exemption  of  rents  created  by  deed  out  of  the  ftatute  is  of 
the  fame  kind  as  is  explained  in  note  4;  the  ftatute  pointing  at 
rents*  to  which  the  title  is  hy  fiifin.  fiut  according  to  fir  Wilaam 
Jones*  fuch  exemption  fliould  be  underftood  with  this  qualification  ; 
that  the  cittainty  of  the  rent  ftiould  appear  in. the  deed ;  becaufe 
otherwife  the  quantum  or  quality  of  the  rent  is  no  more  afcertained 
by  the  deed*  than  if  there  was  not  one  exifting.  Therefore  if  the 
rent  is  created  by  reference  to  fomething  out  of  the  deed*  as  by 
referving  fuch  rent  as  the  perfon  referving  pays  over  without  ex* 
preifing  what  that  is,  and  the  latter  rent  not  having  commenced  by 
deed  is  one,  of  which  feifin  is  the  proper  proof;  in  fuch  a  cafe* 
feifin*  as  fir  William  Jones  thought*  is  equally  requifite  to  both  rents* 
and  confeqnently  both  ought  equally  to  be  deemed  within  the  limi- 
tation of  the  32.  of  Hen.  8.    See  W.  Jo.  238. 

[Note  151*  1  (^)  ^^  ^^^  doubtful  whether  the  feveral  writs*  here  mentioned 
in  reipe6i  to  advowfons  and  wardftiip*  were  not  within  the  ftatute 
of  Henry  the  eighth  ;  and  to  remove  this  doubt  a  ftatute  of  Mary 
otrd  by  lord  Coke  was  made*  declaring  that  the  former  fUtute 
fhould  not  extend  to  them.  The  reafons  of  that  ftatute  are  fully 
explained  in  Plowden.  See  fol.  371.  fiut  fo  far  as  regards  ad^ 
vowJmj»  this  ftatute  of  Mary  is  no  longer  of  any  ufe ;  it  being 
coaded  by  the  yth  of  AnnCf  c.  i8«  that  no  ufurpaiion  fhall  difplace 

the 
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the  cftatc  of  the  patron,  and  that  he  may  prcfent  on  the  next 
avoidance^  as  if  there  had  not  been  any  ufurpaiion ;  which  provi(ion 
in  effefl  takes  away  all  limitation  of  fuits  about  the  right  of  pa<- 
tronage.    See  3.  Blackil.  Comm.  5th  ed.  250. 

(7)  Sec  further  as  to  the  ftatutc  of  32.  Hen.  8.  Brooke's  read-   [Note  IC^*] 
ing  upon  it.     Since  the  32.  of  Hen.  8.  there  have  been  various  fla- 

tutes  for  limitation  of  the  time  for  bringing  adlions;'  of  which  th^ 
principal  and  general  one  is  the  21.  of  Jam.  c.  16.  See  tit.  Temfs 
in  Com.  Dig.  and  tit.  Linutation  in  the  other  Abridgments. 

(8)  This  rule  about  affirmati<ve  flatutes  is  very  common  in  the  [Note  153.] 
books.     See  the  references  in  the  margin  of  Plowd.  Engl.  ed.  112. 

In  another  place  lord  Coke  lays  down  a  like  rule  as  to  their  not 
taking  away  the  common  la^w,  but  with  more  particularity;  for  his 
words  are,  that  aftatute  made  in  the  affirmati*ve  'without  any  negative 
€xprejjed  or  implied 9  doth  not  take  away  the  common  latv,  2.  I  nit.  2CO. 
This  feems  to  be  the  jufteft  way  of  ftating  the  rule  both  as  to  com- 
pon  law  and  cuftoms.  See  further  Plowd.  113.  and  the  references 
in  the  margin  of  Engl.  edit.  Hatr.  on  Stat.  83.  4.  Com.  Dig. 
339-  432.  Eimes's  cafe  1.  And.  71.  and  Dy.  373.  pi.  i^-  and 
Jones  and  Smith  2.  BulAr.  36, 

(9)  This  appears  to  be  a  good  rule;  for  if  a  ftatute  is  merely  [Note  154.] 
declaratory  of  the  common  law,  the  latter  fhould  be  conftrued  as  it 
was  before  the  recognition  by  parliament ;   and  confequently  its 
operation  (hould  not  be  extended  to  the  dellruflion  of  prefcriptions 
and  cudbms,  which  were  before  allowable.     As  to  the  ufe  of  nega^ 
five  words  in  fuch  a  cafe,  they  may  either  arife  from  the  fubjedl,  or 
be  a  mode  of  exprefling  what  the  common  law  is;  in  either  of 
which  cafes,  there  cannot  be  any  colour  of  reafon  for  giving  more 
cffcft  to  negative  than  belongs  to  ajjlrmaiiije  words.     In  fljort,  to 
fay  that  a  llature  merely  declaratory  of  the  common  law,  being  ex- 
preiTed  in  negative  words,  (hall  operate  on  fubjedls  to  which  the 
<ommon  law  is  not  applicable,  feems  to  be  a  diredl  con  trad  i(^ion ; 
for  how  can  a  ftatute  be  merely  decLratory,  if  it  is  in  any  degree  /»- 
troduSli*ve  of  a  ne^w  law  ?  However,  there  arc  books  in  which  lord 
Coke's  diftinftion,  in  refpedl  to  negative  ftatutes  declaratory  of  the 
common  law,  is  denied.     See  W,  Jo.  270,  271.  289.     If  thofe  who 
oppSfe  his  opinion,  had  meant  only  to  fay,  than  in  the  in  fiances,  by 
which  he  illuftrares  his  rule,  the  negative  words  of  the  flatutes  not 
only  import  fomething  more  than  a  declaration  of  the  common  law, 
but  were  alfo  intended  to  annihilate  all  particular  cuftoms  clafhing 
with   it,  or  that  on    other  accounts  the  inftances  were  not  apt, 
there  might  poflibly  be  fome  colour  for  their  difTenting  from  lord 
Coke.     But  what  is  profeffed  to  be  controverted  is  ihe  diftindion 
jtfelf ;  which,  as  we  andcrftand  it,  feems  to  be  perfedly  unexcep- 
tionable. 

(10)  It  is  obfervable,  that  JWjf^»/2  C^/rrrtf  diftingtiifhe* between  [Note  15 J.] 
tourns  or  the  Uets  cAJhtriffs  and  the  'vietu  of ^frank^pUdge ;  limiting 
ik\t  former  Xo  t<wice  a  year,  and  the  latter  to  on.e.  In  the  more  or- 
dinary {trSefrank-pletige  and  Uit  are  fynonymous;  as  appears  froni 
the  ftyle  of  tourns  and  other  Iccts,  which  in  court  rolls  are  ufually 
denominated  rsr/ir  or  *vifus  franci  plegit.  But  "faYitTi  free'phdg4  is 
iifeJ,  as  in  Mag)ia  Ch^ria,  it  ftiould  be  uudcrftood  in  z  ftriS  and 

(  M  )  faj'ticuiar 
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farticvlar  fenfe ;  according  to  which  it  meant  ooljr  that  part  o^  the  T  |j  p.  kJ\ 
bttfincfi  of  a  court  leet,  which  related  to  the  taking  of  fnreties  or  "^       ^        '"^ 
free  pledees  for  every  per(bn  within  the  jari(di£boo ;  a  prai^ce 
which  had  fallen  into  difu(e  long  belore  lord  Coke's  time*    See 
S.  H.  7.  4.  and  a.  Infi.  72. 

[Note  1 56.  J        (11)  Adjadged  ace  2.  Leon.  28*     Bat  it  may  be  doabted*  whe« 

tr.^r  the  prefcriptton  for  noiding  a  leet  oftener  than  to  ice  a  year, 
w  tci  '^xamined  into,  will  appear  a  fit  examine  to  prov^e  the  role* 
that  negative  fUtates  in  affirmance  of  the  comin  :n  law  ma;,  be  pre- 
fcribed  againfL  The  only  words  of  Magtia  Cbarta  wnich  relate 
to  the  holding  of  tourns  or  leets  are  thcfe :  Nee  alifuis  weee^Mus, 
vei  halli'umSffaciat  tumum  fuum  per  bundreduMg  nifi  his  im  anno ;  et 
nounifi  tH  loeo  confitefo,  ^videlicet  jemel  pofi  Pajcba  et  iterum  pcft  jtJiuM 
Sandi  Micbaelif  ;  et  'ui/us  de  franco  plegio  tunc  fiat  ad  ill  :m  terminum 
SamSi  Michaelii  fiju  ^ccefione.  See  Black,  ed.  of  Magn.  Chart* 
3ut  this  proviiion  or  declaration  feems  wholly  confined  to  the  tourns 
or  leets  o(Jberiffs,  and  not  to  include  the  leets  of  pri*vate  ferfims\ 
though  it  ma  ft  be  owned  there  are  fome  anthorities  to  the  con* 
(rary.  Ace.  Bro.  Abr.  Leafe  23.  and  the  opinion  of  Per  torn  in 
%  Leon.  74.  Contra  2.  Hal.  Hii.  PI.  C.  71.  and  the  opinion  of 
Rhodes  2.  Leon.  74.  See  alfo  2.  Hawk.  PI.  ^.56.  Therefore  fhould 
this  provifioQ  in  Magna  Chart  a  be  only  an  amrmance  of  the  com« 
men  law,  which,  as  we  (hall  mention  in  the  next  note,  is  a  point 
controverted,  the  inftance  would  ftill  be  liable  to  exception.  See 
2.  Hawk.  PI.  56.  But  the  ftrongcft  objedion  is,  that,  in  the  fame 
chapter  of  Magna  Chart a^  there  is  a  general  and  exprefs  refervacion 
of  ancient  liberties  ;  there  being  added  this  qaalificatlon,  itafcilicet 
quod  quilihet  Ubertatcs  fuas,  quas  habuit  et  habere  confuevit  tempore 
regis  Henrici  a'vi  nrfiri,  I'cl  quas  pojlca  perquijivit :  which  words, 
even  in  the  opinion  of  choi'e  who  extend  Magna  Charta  to  all  leets, 
fuffice  to  (avc  prcfcriptions.  2.  Leon.  75.  What  renders  lord 
Coke's  thus  applying  the  cafe  of  leets  the  more  remarkable  is,  that 
he  hinifcif,  in  his  Second  Inditute,  when  commenting  on  this  pare 
of  Magna  Charta,  agrees,  that/crtV/  of  private  pcrfons,  fo  far  as  rc- 
'  g.irds  the  negative  words  of  Magna  Charta,  arc  not  within  it,  and 
tiik^s  particular  notice  of  the  refcrvation  of  ancient  liberties.  2. 
Inll.  72.  Sec  further  4.  Com.  Dig.  122.  Perhaps  lord  Coke 
might  intend  to  aiTcrt,  that,  notwimllanding  Magna  Charta,  it  is 
lawful  to  prefcribe  for  holding  a  (herifi^'s  tourn  oftener  ihan 
twice  a  year;  which  indeed  fcems  10  be  admitted  by  judge  Rhodes, 
who  conftrued  all  leets  to  be  within  Magna  Charta.  But  we  do 
not  obferve  that  the  authoriiies  lord  Coke  cites  mention  any  fuch 
prefcription. 

[Note  157.1        ('*)  Some  think  that  Magna  Charta,  fo  far  as  regards  the  time 

for  holding  tourns,  and  leets,  was  introdudive  of  a  new  law.     See 
2.  Hawk.  PI.  C.  56. 

[Note  158.]         J,  jj  Tijg  2^.  E.  1.  is  not  printed  in  the  modem*  editions  of  the 

ftatutes.  '  Indeed  it  feems  doubtful,  whether  it  is  entitled  to  the  de- 
nomination ;  for  lord  Coke  in  another  of  his  works  treats  it  as  an 
ardindnce,  and  to  prove  it  fuch  cites  Fitzherbert's  Katura  Bre'viutn, 
4.*inft*  298.  F.  N.  B.  167.  A.  See  alfo  12.  Co.  23.  If  it  be 
tj-ue,  that  the  34.  £.  i.  is  only  an  ordinance,  lord  Coke's  cafe  (hoald 
be  put  on  the  l.  E.  3*  il«  l«  c.  2«  or  the  Charta  dc  Forejla  of  the 
6  9.  H. 
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9.  H.  5.  c.  4.^  both  of  which  laws  provide  to  the  fame  elFeA  as  the 
54.  E.  I.  and  are  certainly  a£ls  of  parliament.  See  alfo  a  like  ne« 
^ative  provifion  in  the  confiut urines  et  ajjifa  deforeftd^  printed  as  a 
Katate  of  uncertain  time  in  Ruffh.  ed.  Append.  25.  and  cited  b/ 
J^oy  in  W.  Jo.  270.  291. 

• 

(15)  It  having  been  denied  by  perfons  of  confiderable  refped.  [Note  I59>] 
that  fuch  a  prefcription  is  good,  we  ihall  give  fome  account  of  the 
ftate  of  the  arguments  for  and  againft  it. — The  general  ^ound  on 
which  lord  Coke  aflerts  the  prefcription  to  be  lawful  xhfirfi^  that  a 
fiatnte^  though  exprefTed  in  negative  words,  yet  if  it  is  a  mere  affirm- 
ance or  declaration  of  the  common  law,  may  be  prefcribed  againfl; 
zxi^fecMdlyy  that  the  ftatutes  againfl  cutting  down  trees  in  a  foreft 
without  view  of  the  forefler,  are  ntgatinje  ftatutes  of  ihis  fort.  As 
to  lYkofirft  of  thefe  propoiicions,  we  have  endeavoured  to  evince  its  - 
realbnabienefs  in  a  former  note ;  in  which  alio  the  reader  is  referred 
to  the  various  authorities  on  the  fubjedl,  for  the  purpofe  of  fhewing, 
that  they  greatly  preponderate  in  favour  of  lord  Coke.  See 
note  13.  In  refped  to  the  ^ro^ri  propofuion»  the  authorities  not 
only  fupport  it,  but  are  fo  uniform^  that  we  do  not  find  it  any  where 
controverted.  See  note  14.  The  particular  argument  for  the 
pfefcription  coniifts  principally  of  various  allovi'ances  of  it  at  eyres 
rftbeforefif  and  oftwoexprefs  adjudications  of  the  point  on  de- 
murrers in  courts  of  common  lanjj.  The  cic«d  inliances  of  allotwances 
are  not  few ;  for,  befides  the  three  cafes  of  Hettrj  de  Percy ^  Thomas 
lord  Wake  of  LiddtU  and  Gilbert  de  AQon^  here  mentioned  by  lord 
Coke,  he  in  his  Fourth  Inftitute  cites  another,  which  was  in  the  8th 
of  Edward  the  third  on  a  claim  by  Thomas  Pickering  and  Margaret 
his  ^ife.  See  4.  Inft.  297.  The  cafes  at  common  law  are  SeU 
Jifiger*s  and  lord  Haitou's,  Thefi^rmsr  is  ftated  by  lord  Coke  to 
have  been  before  the  exchequer  m  the  time  of  Elizabeth,  and  to 
have  been  adjudged  upon  argument  and  long  advijement ;  and  probably 
is  the  fame  cafe  he  here  cites  as  one  of  the  i6th  of  Elizabeth.     See 

.4.  Inll.  297.  and  12.  Co.  22.     The  latter  is  taken  notice  of  by 

judge  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment 
on  demurrer  in  the  king's  bench.  Cro,  Jam.  155.  To  thefe  au-  - 
thorities  we  may  add  an  extrajudicial  opinion  of  all  the  judges  on 
being  confulted  by  James  the  &tR.  ;  the  words  of  which  feem  to 
imoly,  that  a  cuftom  for  cuttipg  wood  in  the  king's  forefls  without 
vi^  of  the  forefter  may  be  good.  See  the  third  refolution  of  the 
judges  in  4.  Inft.  299.  It  is  faid  too,  that  in  a  cafe  of  the  19.  of 
E,  I.  between  the  prebend  of  Chi chefter  and  the  earl  of  Arundel,  \f[\xt 
was  joined  on  fuch  a  cuftom ;  from  which  it  may  be  inferred,  that 
in  thoie  ancient  times  the  goodnefs  of  the  cuftom  was  not  doubted. 
W.  Jo.  290.—- On  the  other  hand  lord  Lovelace's  cafe,  whofe  claim 
came  before  an  eyre  in  the  8th  of  Charles  the  firft,  is  a  dired  de- 

.  cifion  againft  the  allowance  of  a  prefcription  for  cutting  wood  wiih- 
oat  view  of  the  forefter;  and  in  that  cafe  lord  chief  juftice  Rich- 
ardfon,  when  this  part  of  the  Commentary  upon  Littleton  was  re- 
ferred to,  denied  lord  Coke's  general  doSrine  about  negative  ftatutes 
declaratory  of  the  common  law.  W.  Jo.  270.  Two  other  adju- 
dications, to  the  like  cfteft,  appear  to  have  been  made  at  eyres  ia 
the  fame  reign ;  one  of  which  was  on  a  claim  by  the  tenants  of  the 
manor  of  Bray,  who,  in  proof  of  the  cuftcfhi  they  alledged,  offered 
in  evidence  an  inquifition  of  the  reign  of  Edward  the  fccond.  W. 
Jo.  289,  290.  3^8.     The  principle  on  which  Noy,attorney-genc- 

,  ral^  argued  in  thefe  cafes,  was  a  general  one,  that  negative  ftatutes, 

(Ma)  ^uch 
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Tuch  as  thofe  which  occur  againfl  cutting  wood  in  the  king's  forefl  ' 
without  licence,  cannot  be  controuled  by  cuflom  or  prefcripiion. 
To  proTc  this  he  appealed  to  a  cafe  from  a  year-book  of  Hcnrj 
the  fixth ;  which  he  confidered  as  dirc^Iy  in  point,  and  as  a  judg- 
ment that  tithe  of  timber  cannot  be  prefcribed  for  ag  itnd  the  fts- 
tute  o{  Jylva  c^dya,  though  only  an  affrmance  ot  the  old  law, 
merely  becaufe  the  ftatute  is  negative.  See  W.  Jo.  270.  290.  and 
25  £.  ^  c.  3.  The  year-book  reported  to  have  been  cited  by  Noy 
is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  any  cafe  of  that 
year  relative  to  the  ftatute  of/v/u/z  c/rAua^  and  therefore  the  9.  of 
Hen.  6.  56.  which  is  to  the  point,  was  probably  meant ;  though  if 
it  was,  it  contains  no  judgment i  but  only  a  quiry,  which  Brooke*  in 
abridging  the  cafe,  by  miilakc  calls  the  reporter's  opimon,  Bro. 
P refer ipt ion  2.  Noy  alfo  cited  the  earl  of  Arundel's  cafe  from  a 
record  of  the  16.  of  Edward  the  fccond,  as  a  dccifion,  that  a  pre- 
fcriptionto  cut  wood  againit  the  forcft  llatutes  was  not  eood.  W. 
Jo.  270.  As  to  the  cafes  urged  againft  him,  he  obferved,  that  the 
cafe  between  the  prebend  ef  Chichefler  and  tie  earl  0/  Arundel  was  of 
a  chacit  ^nd  the  (latutes  only  related  ioforejls ;  that  in  Fercf%  cafe 
the  forefl  was  not  in  the  hands  eftbe  crovjn  when  the  ftatutes  were 
made  ;  and  that  the  cafe  of  the  reign  of  Elizabeth,  which  lord  Coke 
reports  from  lord  Popham,  was  of  a  cbacs,  of  which  the  king  was 
feifed  in  right  of  bis  duchy  of  Lancajier,  VV.  Jo. '290,  291.  It  is 
obfervable  however,  that  mr,  Noy  leaves  the  two  cafes  of  lord  H^ake 
and  Gilbert  de  AQon  wholly  unanfwered,  though  they  were  cited 
againft  him.  As  to  the  other  authorities  we  have  ftated  for  a  pre* 
fcription  againft  ^^forejl  llatutes,  or  thole  again (l  negative  ftatutes 
in  generalhzm^  declaratory,  they  do  not  appear  to  have  been  urged 
againft  mr.  Noy.  But  berid::s  the  authorities  relied  on  by  Noy, 
there  is  one  more;  for  judge  Croke,  after  takng  notice  of  the 
judgment  for  the  prefcription  in  lord  Hatton*%  cafe,  reports  Popham 
to  have  faid,  that  it  *was  a^-fjudgrd  otb^.r-wif  about  the  fame  time  in  the 
exchequer.  Cro.  Jam.  155.  However,  this  is  irreconcileable  with 
lord  Coke's  rcprcfentation  of  the  judgment  of  the  exihequer  both 
here  and  clfewhcre,  unlefs  we  fuppofe  iiira  to  mean  a  different  cafe. 
—Having  thus  brought  togeiher,  and  digefted,  what  we  found  fcat- 
tered  in  the  books  on  this  much  litigated  fubjcdi,  we  (hall  diim'fs 
it,  leaving  the  reader  to  his  own  judgment,  with  this  finglc  remark. 
If  the  greater  number  of  authorities,  which,  unlefs  the  cafes  w» 
have  referred  to  arc  mif- ftated  or  mifundw»rftood,  is  in  favour  of  the 
prefcripiion,  ftiall  be  thought  to  be  of  equal  or  nearly  of  equal  weight 
with  the  m-^re  modern  decilions  on  the  other  fide  ;  then  probably,  as 
the  fubjed  ftrikes  us,  the  good  fenfe  of  lord  Coke's  diftinftion  as 
to  negative  ftatutes,  together  with  a  confuleration  of  the  multi- 
plicity  of  books  which  favour  his  general  doflrine,  will  fo  ftrongly 
turn  the  fcale  in  this  particular  inllance  of  forefl -law,  as  fcarce 
to  leave  any  doubt.  Indeed  it  was  for  the  fake  of  explaining, 
how  far  the  general  dodrine  may  be  affcfted  by  the  decifion  on  this 
point  ofy^r^-law,  that  we  have  detained  the  reader  To  long  upon  it. 

[Note  160.]        (1)  We  do  not  obfcrve  that  there  is  any  thing  in  the  ftatute 

of  Charles  the  fecond  for  taking  away   military  tenures,  which  in  fj  jg^  gl 
the  leaft  varies  the  tenure  by  burgage.     For  further  information  ^ 
about  burgage  and  boroughs,  fee  Brad,  on  Bor.     Mad.  Firm.  Burg. 
Squire's  Anglo  Sax.  Gov.  ift  cd.  lit.  Boroughs  in  the  index,  and 
V/ri-ht's  Ten.  205. 

(i)  This 
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[ly.  a«l  (*)  This  rule  ^hoMX.  Jla'vcs  holds  iny&iw^  </f^^r  in  refpcdl  to  af-  [Note  ifil.  ] 
frentices  ztAf€rn:antSt  particularly  the  termer  ;  though  with  a  great 
difference  in  point  cf  extent  and  application.  All  acquifitions  of 
property  real  and  pcrfonal  made  by  the  villein,  in  whatever  way 
arifing,  with  no  other  exceptiori"'*''lh  what  is  allowed  of  to  prevent 
prejudice  to  third  perfons,  bflonged  to  his  lord ;  becaufe  an  inca- 
pacity to  acquire  any  thing  for  his  own  benefit  was  one  of  the^arih 
charade riftics  of  the  vilicin's  condition.  But  the  relation  of  the 
apprentice  and  fervant  to  his  mailer  is  more  mild  and  limited ;  for 
it  only  imports,  that  the  mailer  (hall  be  intitled  to  iheir  perfonal 
labour  during  the  term  (lipulated,  either  in  a  particular  way,  or 
generally,  according  to  the  nature  of  the  fervice  or  apprenticefhip. 
Confequently  the  mailer  cannot  claim  any  other  acquifitions,  than 
fuch  as  are  the  refult  of  that  labour.  What  the  apprentice  or  fer- 
vant earns  by  his  labour,  whilft  be  remains  with  the  mailer,  or  is 
adually  working  for  him,  falls  fo  clearly  within  this  principle,  that 
there  can  be  no  room  for  doubt.  Nor  can  there  be  any,  where  the 
apprentice  or  fervant  is  employed  by  another  perfon  with  the  know- 
ledge and  confent  of  the  mailer,  without  any  drcumibnces  indi- 
cating a  waiver  of  their  earnings.  The  books  contain  feveral  ad- 
judications founded  upon  this  latter  idea.  Moil  of  them  indeed 
relate  to  apprentices  in  the  ftafaring  way  ;^  whofe  wages  and  • 
prize-money  as  feamen«  though  earned  whilil  in  another  fervice, 
have  been  recovered  by  thofe  to  whom  they  were  bound.  But  the 
principle,  which  governs  them,  feems  to  apply  to  apprentices  and 
fervants  in  gemr a i.  See  6.  Mod.  69.  12.  Mod.  ^15.  Comberb. 
450.  I.  Stra.  582.  I.  Barnad.'Rep.  312.  i.  Vet.  48.  83.  Some 
of  the  cafes  go  fo  far,  as  to  give  the  mailer  a  right  to  the  wages  or 
earnings,  whether  the  fervice  is  performed  by  the  apprentice  luith 
er  ivithout  tbemafitr^s  licence  i  and  even  though  the  earnings  accrue 
in  a  trade  or /er<vice  different  from  that  to  which  the  apprentice  is 
bound.  6.  Mod.  69.  12.  Mod.  83.  i.  Vef.  83.  But  though 
the  rule  (hould  be  ib  large  in  refped  to  apprentices^  it  may  be 
doubted,  whether  it  is  equally  fo  in  the  calc  of  ether  fervants. 
There  is  a  cafe  of  the  reign  of  James  the  iiril,  in  which  a  judgment 
againft  the  mailer  appears  to  be  principally  founded  on  the  want, 
of  hib  confent  and  privity  to  the  retainer.  Cro.  Jam.  653.  2.  RoL 
Rep.  269.  Independently  too  of  authority, .  the  mailer's  proper 
remedy  m  all  cafes,  except  thofe  in  which  the  fervant  is  intention- 
ally enf)  ployed  on  his  mailer's  account,  feems  tobe  an  adion  either 
againft  the  employer  for  lofs  cf  fervice,  if  he  knew  of  the  firft  re- 
tainer, or  againft  the  fervant  himlelffor  breach  of  his  contrad;  fuch 
a  cafe  rather  importing  the  mailer's  right  to  damages  for  injury 
fttilained  by  the  confequenccs  of  the  fecond  retainer,  than  a  right 
to  the  profits  accruing  from  it.  We  have  already  mentioned,  that 
moil  of  the  cafes,  which  occur  in  the  books,  relate  co  ihe  apprentices 
of  watermen  and  fcafaring  perfons,  Jt  may  therefore  be  proper  to 
add,  that  in  31.  Geo.  2.  c.  10.  one  objed  of  which  is  to  regulate 
the  pay  of  feamen  in  the  royal  navy,  there  is  a  provifion,  that  in 
particular  cafes  the  mailer  Ihall  not  be  intitled  to  the  wages  of  his 
apprentice.  See  Sed.  10.  Note  alfo  the  17th  Sedion  in  the  2* 
and  3.  Anne  c.  6.  from  which  it  feems,  as  if  the  framers  of  that 
law  doubted,  whether  the  mailer  cf  an  apprentice  who  goes  into 
the  i-oyal  navy,  would  be  intitkd  to  his  wages  without  an  e>;prei9 
provifioo. 

(M3)  (3)  The 
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[Note  162.  ]        (3)  The  caufe  meant  is,  that  the  27.  of  H.  8.  transfer^  ufes  into 
poiTeffion.     See  lord  Coke's  note  on  Se£t.  115.  fol.  84.  b. 

[Note  163,]  (3)  From  oor  law's  thus  pcrcaiflJig  a  perfon  to  be  a  villein  by  Ff  17^  l>. 
acknowlt^gment  in  a  court  of  record,  lome  have  argued,  that  it  is  a 
legal  ^ode  of  creaiing  perfc  nal  bondage ;  with  a  view  to  prove, 
that  there  is  not  any  thing  fo  repugnant  in  our  law  to  domeftic  fla*- 
very,  as  is  generally  imagined,  and  thence  to  lay  a  foundation  for 
more  eaiily  inferring  the  lawfulnefs  of  importing  flavery  from  our 
colonies.  But  in  another  place  we  have  had  occafion  to  obje£t  to 
this  way  bf  conHdering  the  acknowledgment,  and  to  explain,  why 
it  (hould  be  deemed  merely  a  confellion  of  that  immemorial  anti- 
quity in  the  villein's  flavery,  which  was  othcrwife  neceffary  to  be 
proved.  See  the  editor's  Argument  in  the  Cafe  of  Scmer/ettf  a  Negro, 
60  to  65.  and  Hob.  99. 

[Note  164.  ]        (4)  The  words  if  it  he  flea  Jed  ^t  material;  for  in  enjidence  he-* 
fore  a  jury  the  copy  of  a  record  will  be  a  fufficient  proof  of  its  exig- 
ence and  contents.     See  Law  of  Nif.  Pri.  226.  ed.  1775*     Com. 
Dig*  tit.  Certiorari. 

[Note  165  •]        ( 1 )  See  ace.  41 .  b.  57.  b.  90.  b.  118.  a.  294.  b.  and  for  inftances,  T  |  j  q^  j|^T 

Plowd.  243.— But  the  rule  of  nullum  tempus  oceurrit  regi  is  fubje^  L       ^  -* 

to  various  exceptions,  both  at  common  lanu  and  hy  fiaiuie.^^i.  There 
are  many  cafes  in  which  the  fubjed  may  make  title  againft  the  king 
by  prefer iption,  as  to  treafure  trove,  waifs,  eftrays,  and  fuch  other 
things  as  may  be  feifed  witliout  matter  of  record.    Ante  fol.  1 14.  a. 
and  b.— 2.  In  fome  cafes  the  king's  right  neceffarily  fails  for  want 
of  exertion  in  due  time,  either  becaufe  "Si^fubjeB  of  his  right  deter- 
mines  before  he  claims  it,  or  becaufe  it  isjhecially  limited  in  point  of 
time  by  its  creation.     An  inftanc^  of  this  is,  where  the  land  of  te- 
nant for  life  is  found  to  be  forfeited,  and  he  dies  before  feizure  by 
the  king ;  for  it  is  then  too  late  to  feize  for  the  king»  who,  as 
StaundK>rd  exprefles  it,  hath^rrri^^  bis  tinuy  the  ellate  forfeited, 
being  determined,  and  the  right  of  entry  being  in  him  in  reverdon. 
Staundf.  Prserog.  32.  b.     The  law  is  the  fame,  where  the  king  is 
intitled  to  the  next  prefentation ;  in  which  cafe,  if  another  prefents, 
and  the  incumbent  dies,  the  king  cannot  have  the  fecond  or  any 
fubfequent  prefentation.     This  was  the  opinion  of  Browne  juftice 
againil  Welion  in  Willion  and  Berkeley,  Plowd.  243.  249.  and  was 
fo  adjudged  in  BaOcerville's  cafe,  7.  Co.  28.  a.     Lord  chancellor 
Egercon  finds  fault  with  the  dodlrine  of  this  lafl  cafe  ;  but  his  ob* 
jcdtions  do  not  appear  in  the  leafl  fatisfaflory.    See  his  obfervations 
on  lord  Coke's  Reports  8. — 3.  Sometimes  lapfe  of  time  drives  the 
king  10  afuft.    Thus  by  the  flatute  of  the  13th  of  Rich,  the  fecond» 
and  according  to  lord  Coke  by  the  common  law,  if  the  king  prefents 
to  a  benefice  already  full  with  an  incumbent,  the  king's  prefentee 
(hall  not  be  received  by  the  ordinary,  till  the  king  has  recovered 
his  prefentment  by  due  proccfs  of  law.      13.  R.  2.  ft.  i.  c.  i. 
Staundf.  Pr«rog.  32.  b.      2.  Inft.  358.      Port.  344.  b.     See  alfa 
Cro.  Jam.  385.     4.  H.  4.  c.  22.      Gibf.  Cod.  ilt  ed.  802.— -4« 
There  are  lie  vera!  flalutes,  which  wholly  extinguifh  the  king's  title, 
if  not  exerted  within  a  limited  number  of  years.      By  a  flatute 
of  the  I4ih  of  Edward  the  third,  the  king  lofb  his  prefentment* 
where  he  was  intitled  by  having  in  his  hands  the  temporalties  of  a 
biihoprickj  or  the  lands  of  a  perfon  within  agej  unlcfs  he  prefented 
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within  three  years  after  the  voidance.  Bat  this  ftatute  was  foon 
repealed.  See  14.  £.  3.(1.  3.  c.  2.  25.  £.  3.  i).  3.  c.  2.  2.  Gibf. 
Cod.  id:  ed.  800.  The  chief  ftatiites,  for  limiting  the  king's  title 
to  a  certain  tiine>  now  in  force,  are  the  21.  of  Jam.  i.e.  2.  and  the 
9.  of  Geo.  3.  c.  i6.  By  xht former  the  king  is  di fabled  from  claim- 
ing any  manors,  lands,  or  hereditaments,  except  liberties  and  fran- 
chifes,  under  a  title  accrued  60  years  before  the  beginning  of  the  then 
feffjon  cf  parliament,  unlefs  within  that  time  there  has  been  a  pofTeiiion 
nnder  inch  title.  But  the  efflux  of  time  rendering  this  provifion  con*- 
tinually  more  inefiedtual,  the  latter  ilatute  introduced  one  of  a  per- 
manent kind,  by  limiting  the  king  to  fixty  years  before  the  com- 
mencement of  thefuit  or  proceeding  for  recovery  of  the  eftate  claimed. 
See  farther  a  Commentary  on  the  21.  Jam.  in  3.  Inft.  188.  See 
alfo  fomething  relative  to  the  rule  of  nullum  tempus  occurrit  regi,  in 
Hob.  152.  154.  347. 

[119.  b,]  ^    (2)  But  now  by  the  9.  Ann.  c.  16.  f.  9,  the  grant  of  a  reverfion  [Note  166.] 
u  p«rfe£t  without  attornment. 

flZO^  a.J       (1)  Though  the  perfon  prefented  is  not  privy  to  the  fimony,  yet   [Note  167.] 
the  pefentation  is  void»  the  ftatute  making  no  diflindion  in  this 
refped,  but  giving  the  turn  to  the  king  as  a  punifhment  of  the  pa- 
tron.   Adjudged  12.  Co.  100.     Agreed  12.  Co.  73. 

(2)  The  effc6t  of  the  difference  between  <c/oi^and  voidable,  in   [Note  1 68.1 
the  inftance  of  a  fimoniacal  prefentation ,  may  be  feen  in  Windfor's 

cafe,  5.  Co.  IC2.  and  Winchcombe's  cafe.  Hob.  165.  the  judgment 
in  both  turning  upon  it. 

(3)  Adjudged  accordingly  in  the  king  againft  the  bifliop  of  Nor-   [Note  169  ] 
wich.  Hob.  75.    Cro.  Jam.  385.     In  fir  Arthur  Ingram's  cafe  on 

the  c.  £.  6.  againfl  the  fale  of  offices,  there  was  a  like  deciiion,  that 
the  king  could  not  difpenfe  with  the  difability  created  by  ftatute. 
Poft.  234.  a.  Hcb-  75..  Cro.  Jam.  385.  3.  Inll.  154.  When 
the  famous  cafe  of  fir  Edward  Hales,  in  the  reign  of  James  the  fe- 
cond,  was  argued,  thefe  two  cafes  were  urged  to  prove,  that  ihe 
king  could  not  difpenfe  with  the  difability  for  not  taking  the  oaths 
and  facramenc  according  to  the  25.  Cha.  2.  ufually  called  the  teft 
aft;  and  lord  Coke  himfelf  in  his  Third  Inftitute  applies  them  to 
a  like  cafe  on  the  5.  Eliz.  ip  refpeft  to  the  oath  of  fupremacy.  3, 
Inft.  154.  The  principal  judicial  authority  relied  on  for  the  dif- 
pcnfation  Was  the  cafe  in  the  year-book  of  2.  H.  7.  6.  b.  in  which, 
*  ndtwith Handing  the  flatutes  making  void  a  grant  of  the  office  of 

ifaerifF  for  more  than  a  year,  the  judges  are  reprefente-i  to  have  held 
a  grant  for  life  with  a  non  ohfiante  to  be  good.  But  trulling  to 
I'uch  an  authority  only  expofed  the  weaknefs  of  the  caufe  it  was  in- 
tended to  fudain.  The  book  cited,  fo  far  from  containing  any 
judgment  of  the  point,  ends  with  an  adjournment  of  the  caie,  ac- 
companied with  this  remarkable  declaration,  that  both  judges  and 
counfel  agreed,  what  they  had  then  {MpcuU  be  taken  for  nothing. 
As  ^r  too  as  appears,  the  grant  in  queilion  might  have  been  ad- 
judged good  on  the  ground  of  being  within  an  exception  of  the 
ftatutes.  The  king  alfo  had  been  fpccially  enabled  by  the  9.  H.  5. 
€.  5.  to  difpenfe  with  the  ftatutes  for  four  years  on  account  of  the 
wars  and  a  peflilence.  But,  lafljy  and  prmcipally,  it  was  an  in- 
fuperable  objeftion  to  the  authority  of  this  cafc«  that  the  23.  H.  6. 
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to  remove  all  doubts,  provides,  that  the  kiDg*s  grant  for  more  than  F  j  20.  2*    1 

a  year  (hould  be  <voidy  notwithdandine  any  non  phflante.     What  ^ 

refpcA  could  be  due  to  a  ^W/ViW  opinion,  declaring  a  difpenfacicn 

gooJf  which  the  Itgijlature  itfelf  had  pofitively  ena^ed  (hould  be 

njcidf    Yet  it  is  not  to  be  concealed,  that  in  the  report  of  Calvin's 

cafe,  lord  Coke  juflifles  the  king's  difpcnfation  in  this  inftance  on 

the  principle  of  its  being  beyond  the  power  of  parliament  to  take 

away  his  right  to  the  fervice  of  his  fobje^ls.     Calvin's  cafe,  7.  Co. 

15.     This  llrange  language  is  the  more  unaccountable,  as  it  it 

inconfitlent  with  his  own  dodlrine  here,  and  in  the  cafe  on  the  fta- 

tute  apainfl  the  fale  of  offices. 

[Note  170.]         (4)  But  by  the  bill  of  rghts,  1.  W.  &  M.  it  was  declared,  that" 
*  from  the  ihenfejfion  of  parliament,  no  difpcnfation  with  any  ftatutc 

ihould  be  valid,  unlefs  fuch  ftatute  allows  it,  and  except  in  fuch  cafe< 
as  (hould  be  fpccially  provided  for  the  then  feflion.     i.  W.  U  M. 
fe(r  2.  c.  2.  f.  1 2.     The  occafion  o£this  excellent  provifion  was  the 
equally  extravagant  and  unwarrantable  exercife  of  the  difpenfing 
power  by  James  the  fecond,  who,  having  procured  the  (an6lion  of 
a  judicial  opinion  to  a  difpcnfation  with  the  teft  ad  in  favour  of  fir 
Edward  Hales,  madly  proceeded  to  a  fufpeniion  of  the  principal 
laws  for  thf  fupport  of  the  eflablifhed  religion  ;  an  excefs,  in  which* 
monftcous  as  it  was,  feveral  of  the  judges,  to  the  great  fcandal  of 
Weftminftcr-hal!,  gave  him  countenance,  the  priefts  of  the  temple 
of  juilice  treacheroudy  aiding  to  pollute  it,  indead  of  manfully  op- 
pofing  the  facrilege.     Till  the  time  of  this  prince  the  dodrine  of 
dlfpenfation  was  received  with   very  infportant  qualification?,  of 
which  the  principal  were  tliefc— -i.  It  was  faid,  that  the  king  could 
not  difpenfe  with  the   common   law ;   though    lord  chief  juflice 
Vaughan  feems  to  deny  this  pofition.     Dav.  75.      3.  Inft.  1^4. 
Vaugh.  334. — 2.  It  appears  to  have  been  generally  agreed,  that 
the  Idn^  could  not  diipenfe  with  a  (latute,  which  prohibited  what 
was  malum  infc'^y  Malum  fnhihitum  was  not  deemed  univerfalljr 
difpenfable  wiih  ;  for  (bme  held,  the  king  coujd  not  difpenfe  with 
a  llatute,  if  the  prohibition  was  ah/duu^  and  noty^^  moc9^  as  under 
a  penalty  to  the  king,  or,  as  others  exprefs'it,  where  the  (latote  was 
made  for  the  gsneral  good,  and  not  with  a  view  merely  to  the 
king's  profit  or  interen.— 4.  None  contended,  that  the  royal  dif- 
penfaiiorv^could  dimini(h  or  prejudice  the  property,  or  private  right 
of  the  fuDJefl.— 5.  It  was  undcrfiood,  that  the  king  could  difpenfe, 
net zenerally^  but  only  in  favour  ci f  articular  perf$nf,  and,  according 
to  iomc,  for  thefe  only  in  particular  inJlameM^'^^^wx.  fome  of  ihefij 
diilin^ions  had  great  uncertainty  and  lubtlety  in  them,  and  were 
fo  open  to  ccr.troverfy,  that  they  only  tended  to  create  embarraiT- 
ment;   and  though  the  others  greatly  reftridled  the  largenefs  of 
the  claimed  prerogativ'e,  yet  they  were  far  from  obviating  the  chief 
cbjcdiion  to  (b  formidable  a  pretenfion.     Had  the  boundary  of  the 
difpenfing  power  been  ever  fo  clearly  marked,  (liU  it  was  wife  an4 
prudent  to  annihilate  it.     So  far  as  it  refembled  the  power  of  re- 
pealing laws,  it  was  an  intolerable  corruption,  wholly  irreconcile- 
nblc  with  the  fir(l  principle  of  our  conftitution,  by  which  the  power 
of  legiilation  cannot  be  exercifed  by  the  king,  without  the  tw« 
houfes  of  parliament.     So  far  as  it  did  not  fall  within  this  idea,  it 
was  unncce(rary  :  for  thofe  a6ls,  which  were  the  fruits  of  it,  might 
have  derived  their  force  from  other  acknowledged  powers  of  tha 
prown,  fuch  as  the  ri^^ht  gf  waiving  f  caalcies  and  forfeitures  be« 
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longing  CO  itfelf,  and  the  prerogative  of  pardoning.-— It  i$  worthy 
notice,  that  the  liedaration  of  rights,  which  the  lords  and  commons 
made  on  tendering  the  crown  to  William  and  Mary«  diflinguiihes 
between  /ijpanding  laws  by  regal  aathority,  and  di/fenfing  with 
them.  The  forme r,  being  a  ^^«^^/  and  abjolutt  abrogation  for  a 
time,  is  condemned  without  any  exception ;  but  the  latter^  being 
only  a  fpecial  exemptiou  of  certain  individuals,  is  merely  djeclared 
illegal,  as  it  had  been  exerci/ed  of  late.  Alio  the  hill  of  rights, 
though  it  declares  againil  the  future  exercife  of  a  difpeniing  power 
in  any  cafe,  except  where  the  king  is  fpecially  authorifed  by  aA  of 
parliament,  yet  contains  a  provifo  faving  from  prejudice  all  prior 
charters,  grants,  and  pardons.  I.  W.  Sc  M.  Ctff,  2.  ch.  2.  fedt.  1 2* 
&  13.  If  the  condemnation  of  the  difpenfiag  power  for  the  tims 
fafi  had  been  unqualified,  it  might  have  deflroyed  the  titles  under 
nuroberlefs  fubiiRing  grants  from  the  crown,  the  validity  of  which 
it  was  deemed  mofl  equitable  to  leave  to  the  deciiion  of  the  courtf 
of  juiHce  in  the  ordinary  way.— Such  as  wifh  to  go  more  deeply 
into  the  controverfy  about  the  difpenfing  power,  may  find  the  tbl- 
lowing  references  ufeful.— For  the  hiflory  of  difpenfations,  fee  Day. 
69.  b.  Pry  Ik.  on  4.  I  nfL  128.  to  133.  Atkyns  on  power  of  difpenf* 
with  pen.  flat.— -For  the  cafes  on  the  fubjedl,  fee  the  cafe  of  th« 
merchants  of  Waterford  in  2.  R.  3. 1 1.  i ..H.  7.  2.  the  (herifiF's  cafe 
in  2.  H.  7.  6.  b.  the  dodrine  in  11.  H.  7.  11.  b.  iz.  a.  Grendoa 
and  the  bifhop  of  Lincoln  Plowd.  502.  cafe  of  the  aulniger,  Dv« 
303.  Calvin's  cafe  7.  Co.  15.  the  prince's  cafe  8.  Co.  20.  b. 
cafe  of  the  taylors  of  ipfwich  1 1.  Co.  53.  cafe  of  monopolies  ibid. 
84.  Irilh  cafe  of  commendam  Dav.  68.  cafe  of  cufloms  12.  Co* 
18.  the  cafes  cited  ante  note  3.  Colt  and.  Glover  v.  the  bifhop 
of  Litchfield,  or  EngliOi  cafe  of  commendam  Mo.  898.  i.  RoL 
Rep.  15  r.  Hob.  246.  Evans  and  KiiHns  v.  Afkwith  W.  Jo.  iffi. 
Palm.  457.  Latch.  31.  233.  Noy  93.  2.  Rol.  Rep.  450.  cafe 
of  clerk  of  the  court  of  wards  Hob.  214.  Needier  and  the  biihop 
.of  WincbeHer  Hob.  230.  Lord  W^tworth's  cafe  Mo.  713.  cafe 
of  difpenfation  with  3.  jam.  i.  c.  5.  againfla  recufant's  holding  an 
office  H?rdr.  110.  cafes  of  difpenfation  with  flatutes  againlt  retail- 
ing wine  without  licence,  namely  Young  and  Wright  i.  Sid.  6. 
Thomas  and  Waters  Hardr.  44V  2.  Keb.  425.  Thomas  and 
Boys  Hardr.  464.  Thomas  and  Sorrell  Vaugh.  330.  1.  Lev.  217. 
I,  Vit^m,  8c.  115.  128.  137.  2.  Keb.  245.  280.  322.  372.  416. 
790.  3.  Keb.  76.  119.  143.  155.  184.  223.  233.  264.  fir  Edward 
Hales's  cafe  on  the  teU  ad  of  25.  Cha.  2.  in  2.  Show.  475.  Com- 
berb.  21.  State  Tri.  v.  7.  p.  612.  4.  Bac.  Abr.  179.  and  cafis 
of  the  feven  bifliops  in  the  reign  of  Jam.  2.  State  TrL  4th  ed.  v.  5. 
p.  303.  Of  thefe  cafes,  Thomas  and  Sorrell  and  iir  Edward 
Hales *s  are  the  principal*  The  former  was  argued  with  the  great<- 
eft  folemnity  in  the  exchequer  chamber,  the  delivery  of  the  opinion 
of  the  judges,  of  whom  the  majority  was  for  the  difpenfation,  tak* 
ine  up  a  day  in  four  feveral  terms.  The  latter  was  treated  with 
iels  form ;  bnt  gave  occafion  to  fome  confiderabfe  publications  on 
the  fubjed;  particularly  lord  chief  judice  Herbert's  account  of  the 
authorities  on  which  the  judgment  was  given  in  fir  Edward  Hales*s 
cafe,  mr.  At  wood's  anfwer  to  it,  and  a  trad  by  lord  chief  baron 
Atkyns  againft  the  king's  power  of  difpenfing  with  penal  flatutes. 
in  a  manufcript  report  of  fir  Edward  Hales's  cafe,  fir  Bartholomew 
Shower  is  mentioned  to  have  replied  to  lord  chief  baron  Atkyns. 
S<il  lye  ^ye  not  ^et  met  with  an^  fuch  piece*    Mr.  Hume's  flatc 
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•f  the  argaraents  for  and  agaunft  the  difpenfing  power,  thoogh 
written  with  an  evident  bia«  in  favour  of  the  crown's  prerogative, 
is  worth  confulting.  Hume's  Hi(L  8vo  ed.  v.  8.  p.  242.  2^4.  See 
alfo  Tyrr.  Biblio^ec.  Politic.  589  to  597.— For  the  proceedings  in 
parliament  after  the  Revolution,  in  refpeft  to  fir  Edward  Hales 's 
cafe  and  the  difpenfing  power,  fee  Gray's  Deb.  v.  9.  p.  297.  to 
307.  314.  to  332.  336.  to  344.  396.  Chafidl.  Deb.  of  the  Lords, 
V.  i.p.  394. 

fNote  17I«}  (1)  This,  though  a  juft  defcription  of  fines,  confidered  according  [  I  2 1 .  S.J 
to  their  original  and  ftill  apparent  import,  yet  gives  a  very  inade^ 
^uate  idea  of  them  in  their  modern  application.  In  GlanvDIe's 
time  they  were  really  amicable  coropofitions  of  a^ual  fuics.  But 
lor  feveral  centuries  paft,  fines  have  been  only  fo  in  name,  being 
nk/aSfi^iidHs  proceedings*  in  order  to  transfer  or  fecure  real  pro- 
perty, by  a  mode  more  efficacious  than  ordinary  conveyances.  What 
the  tiipenority  of  a  fine  in  this  refpedt  confilh  of  will  beft  appear, 
by  ftating  the  chief  ufes  to  which  it  is  applied.— One  ufe  of  a  fine 
is  extUgmiJhin^  dormant  titlet,  by  (hortening  the  ufual  time  of  limita- 
tion. Fines,  being  agreements  concerning  lands  or  tenements  fo- 
kmnly  made  in  the  king's  courts,  ^ere  deemed  to  be  of  equal  no* 
toriety  with  judgments  in  writs  of  right ;  and  therefore  the  com- 
mon law  allowed  them  to  have  the  fame  quality  of  barring  all,  wha 
fliottld  not  claim  within  a  year  and  a  day.  See  Plowd.  3^7. 
Hence  we  may  probably  date  the  origin  and  frequent  ufe  of  lines 
as  feiened  proceedings,  fiut  this  puiflance  of  a  fine  was  taken 
away  oy  the  34.  E.  3.  and  this  ftatute  continued  in  force  till  the 
I.  R.  3.  and  4.  H.  7.  which  revived  the  ancient  law,  though  with 
fome  change,  proclamations  being  required  to  make  fines  more  no* 
torious,  and  the  time  for  claiming  being  enlarged  from  a  year  and 
m  day  to fi*ue years.  See  34.  E.  3.  c.  16.  i.  R.  3.  c.  7.  4.  H.  7. 
c.  24.  The  force  of  fines  on  the  rights  of  (Grangers  being  thus 
regulated,  it  has  been  ever  fince  a  common  pradbice  to  levy  them 
merely  for  better  guarding  a  title  againft  claims,  which,  under  the 
common  ilatutes  of  limitation,  might  fubfift,  with  a  right  of  entrj 
for  twenty  years,  and  with  a  nVht  of  aBion  for  a  much  longer 
time.— Another  ufe  or  elFedt  of  fines  is  barring  edates  tail,  where 
the  more  extenfively  operative  mode  by  common  recovery  is  either 
unnecefTary  or  impradtcable.  The  former  may  be  the  cafe  when 
one  is  tenant  in  tail  with  an  immediate  reverfion  or  remainder  in 
fee;  for  then  none  can  derive  a  title  to  the  eftate  except  as  his 
fri*vie$  or  keirsy  in  which  charader  his  fine  is  an  immediate  bar  to 
them.  The  latter  occurs  when  one  has  only  a  remainder  in  tail, 
and  the  perfon,  having  the  freehold  in  pofiTefiion,  refufes  to  make  a 
tenant  to  the  praecipe  for  a  common  recovery,  whkh  would  bar  all 
remainders  and  reverfions ;  for,  under  foch  circumilances,  all  which 
the  party  can  do  is  to  bar  thofe  claiming  under  him/elf  hy  a  fine. 
How  this  power  of  a  fine  over  eftates  tsui  commenced,  has  been 
vexata  qusfti<i.  The  ftatute  de  doniu  after  converting  fees  condi- 
tional into  eiiates  tail,  concludes  with  protefiing  them  from  fines, 
there  being  exprefs  words  for  that  purpoCe.  But  the  doubt  is» 
when  this  procedion  was  withdrawn,  whether  by  the  4.  H,  7,  or  the 
32.  H.  8.  It  is  a  common  notion,  into  which  fome  of  our  moft 
refpedable  hiftonans  have  fallen,  that  the  4.  H.  7.  was  the  ilatute 
which  firli  loofened  entails ;  and  thus  opening  the  door  fi^r  a  free 
alienation  of  landed  prop<[;rty  ha;  been  attributed  .to  the  deep  policy 
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of  the  prince  then  on  the  throne. '  See  Hume's  Hlftory  8v6  ed. 
V.  3.  p.  400.  ^ut  this  is  an  error  proceeding  from  a  ftrange  inat- 
tention to  the  real  hidory  of  the  fubjedt.  Common  recoveries  had 
been  fandified  by  a  judicial  opinion  in  Taltarum's  cafe>  as  early  as 
the  twelfth  of  Edward  the  fourth :  and  from  them  it  was  that  intails 
received  their  death  wound ;  for,  by  this  fidion  of  common  reco- 
veries, into  the  origin  of  which  we  mean  to  fcrutinize  in  fome  other 
place,  every  tenant  in  tail  in  poffefiion  was  enabled  to  bar  int^s 
in  the  mod  perfect  and  abfolute  manner ;  whereas  fines,  even  now, 
being  only  a  partial  bar  of  the  iflue  of  the  perfons  who  levy  them, , 
mud  in  general  be  an  inefficacious  mode.  In  refped  to  the  4.  H.  7. 
it  was  fcarce  more  than  a  repetition  of  the  i.  R.  3.  the  only  objeil 
of  which  indiiputably  was  to  repeal  the  ftatute  made  the  34.  £.  3. 
in  favour  of  non  claims,  and  again  ft  them  to  revive  the  ancient 
force  of  fines,  but  with  fome  abatement  of  the  rigor  in  point  of 
time  and  other  improvements,  as  we  have  already  hinted ;  a  provj- 
iion  of  the  utmofl  confequence  to  the  fecurity  of  titles.  Accord- 
ingly lord  Bacon,  whofe  difcernment  none  will  queflion,  in  his  life 
of  Henry  the  feventh,  commends  the  ftatute  of  the  4th  of  his  reign, 
merely  as  if  aimed  at  non  claims.  Bac.  Hen.  7.  in  Ken.  Comp. 
Hid.  2d  ed.  V.  I.  p.  596.  Nor  indeed  could  there  have  been  the 
lead  pretence  to  extend  the  meaning  of  the  law  further,  if  it  had 
not  been  for  fome  ambiguous  expreflions  in  the  latter  end  of  ic« 
Like  the  1.  R.  3.  after  declaring^a  fine  with  proclamation  to  be  aa 
univerfal  bar,  it  faves  to  all,  except  parties,  five  years  to  claim 
after  the  proclamation  of  it.  But  this  faving  did  not  fuit  the  cafe 
of  the  ifilie  in*  tail,  or  of  thofe  in  remainder  or  reveriion ;  becaufe 
during  the  life  of  the  immediate  tenant  in  tail,  thefe  could  have  no. 
right  to  the  pofielfion,  and  it  was  poflible,  that  he  might  live  more 
than  five  years  from  the  proclamation  of  the  fine.  The  framers  of 
the  4.  H.  7.  forefaw  this ;  and  therefore  like  the  1.  R.  3.  it  con- 
tains an  additiohul  faving  of  five  years  for  all  perfons,  to  whom 
any  title  fihould  come  a/ur  the  proclamation  of  the  fine  by  force  of 
any  intail  fubfiding  6e/orf ;  words,  which  as  drongly  apply  to  the 
ifTue  of  the  tenant  in  tail  levying  a  fine,  as  to  thofe  in  remainder 
or  reverfion.  Had  therefore  the  4.  H.  7.  dopped  here,  what  the 
learned  and  indruflive  obferver  on  our  ancient  datutes  writes  would 
be  dridlly  jud,  that,  indead  of  dedroying  edates  tail,  the  datute 
exprefsly  faves  them.  Barringt«  on  Ant.  Scat.  2d  ed.  p.  337.  But 
a  lubfequent  part  of  the  datute,  in  declaring  how  a  fine  (hall  ope. 
rate  on  fuch  as  have  five  years  allowed,  if  they  do  not  claim  within 
that  time,  expreiTes,  that  they  diall  be  concluded  i/t  like  furm  as 
parties  and  privies ;  and  another  claufe,  in  regulating  who  Hioiild 
be  at  liberty  to  aver  again d  a  fine  quod  partes  nihil  bahusruntt  faves 
this  plea  for  all  perfons,  with  an  exception  of  pr levies  as  well  as 
parties'.  From  thefe  two  claufes,  though  th«  former  of  them  was 
copied  from  the  1.  R.  3.  grew  a  doubt,  whether  the  datute  did 
not  enable  tenant  in  tail  to  bar  his  iflue  by  a  fine.  The  arguments 
for  it  were,  that  the  ifiiie  were  privies  both  in  blood  and  edate  ; 
and  that  if  the  datute  meant  to  bind  them,  when  the  tenant  in  tail 
had  nat  any  edate  in  the  land  at  the  time  of  the  fine,  it  was  highly 
improbable,  there  fliould  be  a  difiFerent  intention,  when  he  really 
had  one.  2.  Show.  114.  On  the  other  hand  it  might  be  faid>  that, 
as  the  word  privies  in  the  datute  de  modo  levantU  fines  and  in  the 
i.  R.  3.  was  not  deemed  fufficient  to  reach  heirs  in  tail,  and  to  con- 
trol  the  datute  de  donis^  why  then  diould  the  fame  word  in  the 
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4.H*  7.  include  them;  more  efpecially  when  ir  was  confidered,r|2i «  ^-] 
that  it  was  as  xnach  the  profcfled  fcope  of  ihe  4.  H.  7.  as  it  was  of  "^ 
the  1.  R.  3.  to  revive  the  operation  of  fines  agatnft  non  claims^ 
and  that  bioth  contained  the  fame  exprcfs  faving  for  perfons  claim- 
ing under  intails  ?  2.  Infl.  517.  FoUexf.  502.  By  fuch  contra- 
liety  of  reafonlng,  the  judges  in  the  19.  H.  8.  became  divided  in 
opinion ;  three  holding,  that  the  4.  H.  7.  was  not  a  bar  to  the  iflue, 
and  four  that  it  was.  See  19.  H.  8.  6.  b.  Dy.  2.  b.  pi.  i.  Br. 
Abr.  Fines,  i.  121.  123.  Bro.  N.  C.  144.  Pollexf.  502.  To 
remove  the  doabc  the  legiflature  pafied  the  32.  H.  8.  by  which 
the  heirs  in  tail  are  txprefsly  bound.  32.  H.  8.  c  26.  But  the 
laft  named  flatute,  though  entitled  an  expofuioa  of  the  4.  H.  7* 
and  though  made  to  operate  reirejpe£i'i<vely,  contained  feveral  ex- 
ceptions, particularly  one  of  fines  of  lands,  of  which  the  reveriion  is 
in  the  crown.  Confequently  looni  was  flill  left  for  con  telling  the 
cffedl  of  the  4.  H.  7.  independently  of  the  3?.  H,  8.  and  in  the 
reign  of  Charles  the  fecond  a  cafe  arofe,  which  made  a  difcuffion  of 
the  point  almofl  unavoidable.  Jt  was  the  cai'e  of  the  earl  of  Derby 
again  (I  one  claiming  under  a  fine  by  the  earl's  father,  who  was  tenant 
in  tail  with  reveriion  in  the  crown»  and  ib  within  an  exception  ia 
the  32.  H.  8.  Two  points  were  made,  of  which  the  firft  wa5» 
whether  this  finej  thus  depending  wholly  on  the  4.  H.  7.  was  a  bar 
to  the  ifTiie  in  tail;  and  on  adjournment  of  the  cafe  into  the  ex- 
chequer chamber,  eight  judges  agaiuft  three  held,  that  the  fine  of 
tenant  in  tail  was  a  bar  to  the  iflue  before  the  3  <:.  H.  8.  great  flrefs 
however  being  laid  by  thofe  of  tiiis  opinion  on  ihe  expofidon  of 
the  former  b)  the  latter*  See  Murrey  on  the  demile  of  the  earl  of 
Derby  againft  Eyton  and  Price,  Patch.  31.  Ctia.  2.  in  Scacc. 
T.  Raym.  260.  286.  319.  338.  Pollexf.  491.  Skinn.  95.  2.  - 
Show.  104.  T.  Jo.  237.  It  is  obfervable.  that  both  lord-keeper 
North  and  lord  chief -juftice  Saunders,  the  latenefs  of  whofe  pro- 
motions prevented  their  publickly  giving  their  opinions^  concurred 
with  the  majority  of  the  judges  in  the  conilrudiion  of  tiie  4.  H.  7. 
and  further,  that  Pollexfen,  who  as  counfel  argued  moil  ably  for 
the  earl  of  Derby  the  ilTue  in  tail,  afterwards  &clared  his  private 
fentiments  to  be  again  ft  the  earl  on  that  llatute.  But  it  ihould  be 
adverted  to,  that,  though  the  majority  of  the  judges  were  againll 
lord  Dorby  on  this  point,  they  gave  judgment  for  him  on  a  fe- 
condary  one,  which  was,  that  the  intail,  being  of  the  gift  of  the 
crown,  fell  within  the  proteftion  of  the  34.  H,  8.  Therefore  their 
opinion  on  the  4.  H.  7.  finally  proved  to  be  wholly  extra-judicial. 
But  we  do  not  know  of  any  cafe,  in  which  the  controverfy 
ha%  been  again  agitated.— A  third  effed  of  fines  is  pafCng  the 
eilates  and  intereRs  of  married  women  in  the  inheritance  or  free- 
hold of  lands  and  tenements.  Our  common  law  bountifully  in  veils 
the  bufband  with  a  right  over  the  whole  of  the  wife's  perfonalty, 
and  entitles  him  to  the  rents  and  profits  of  her  real  ellate  during 
the  coverture.  It  further  gives  him  an  eftate  for  his  own  life  in 
her  inheritance,  if  the  hu^and  is  adlually  in  pcnfefiion,  and  there 
is  born  any  ifTue  of  the  marriage  capable  of  inheriting.  But  the 
fame  law,  which  confers  fo  much  on  the  hufband,  will  not  allow  her, 
whilft  a  ferae- covert,  to  enlarge  the  provifioo  for  him  out  of  her 
property,  or  to  ilrip  herfelf  of  any  claims  which  the  law  gives  her 
on  his.  On  the  contrary,  jealous  of  his  great  authority  over  her, 
and  fearful  of  his  ufing  compuliion,  it  creates  a  difability  in  her 
to  give  her  confent  to  any  thing,  which  may  afFcft  her  right  or 
daims  after  the  coverture,  and  makes  all  adis  of  fuch  a  tendency 
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abfolute  nallities.     By  the  rigoar  of  the  ancient  Iaw>  we  take  this 
rule  to  have  been  fo  univerfally  applicable,  that  a  married  woman 
could  in  no  cafe  bind  herfelf  or  her  heirs  by  any  Jirt^  mode  of 
alienation.     But  accident  gave  birth  to  two  indireSi  modes,  namely* 
by  fines  and  common  recoveries.    Though  it  might  be  proper  to 
incapacitate  the  wife  from  being  influenced  by  the  hufband  to  pre- 
judice herfelf  by  any  conveyances  or  agreements  during  the  co- 
verture, yet  juitice  to  others  required,  that  fuch  as  might  have 
any  claim  on  the  wife's  freehold  or  inheritance,  (hould  not  be 
forced  to  pof^pone  their  fuits  till  the  marriage  was  determined ; 
for  if  they  (hould,  then,  to  ufe  the  words  of  Bra£lon,  in  explaining 
why  the  han)and's  infancy  would  not  warrant  the  parol  to  demur 
in  a  fuit  for  the  wife's  land,  mutter  implacitata  de  jure  fuo  fi  propter 
minorem  atatem  'viri  fojfet  differre  judicium^  ita  pofftt  qu^Ubet  mulier 
in  fraudem  nubtrt*     fira^.  lib.  5.  tradl.  ^.  c.  21.  fb.  423.  a.     pro- 
bably it  was  on  this  principle,  the  common  law  allowed  a  judgment 
againft  huiband  and  wife  in  a  fuit  for  her  land  to  be  as  conclufive, 
as  if  given  againft  a  feme  (ble;  which  was  carried  fo  far,  that,  till 
the  ftatute  of  Weftminfler  the  fccond,  even  judgment  again<t  them, 
on  default  in  a  pojfejfory  adtion  for  the  wife's  freehold,  drove  the 
wife  after  the  huiband's  death  to  a  writ  of  right  to  recover  her 
land.     2. 1  nil.  34.2.     From  enabling;  the  hufband  and  wife  to  de- 
fend her  title,  and  making  the  judgment  on  fuch  defence  to  be 
condalive,  permitting  them  to  compound  the  fuit  by  a  final  agree- 
ment of  record,  in  the  fame  manner  as  other  fuitors,  was  no  great 
or  difficult  tranfition  ;  more  efpecially  when  it  is  confidered,  that  in 
the  cafe  of  femes  covert  fines  are  never  allowed  to  pafs,  without 
the  court's  fecret  examination  of  them  apart  from  their  hufbands, 
to  know,  whether  their  confent  is  the  refult  of  a  free  choice,  or  of 
the  hufband's  compulfive  influence.      Such,  we  conceive,  is  the 
true  fource,  whence  may  be  derived  the  prefent  force  of  fines  and 
common  recoveries  as  againft  the  wife,  who  joins  in  them ;  for, 
whatever  in  point  of  bar  and  conclufion  was  their  eiFedl,  when  hi 
fuits  really  Aduerfe,  of  courfs  attended  them,  when  they  wcTc/ei^m^ 
fd,  and  in  that  form  gradually  rofe  into  modes  rf  alienation,  or  as 
the  more  ufual  phrafe  is,  common  ajfuraftces.    The  conje<flure  we 
have  thus  hazarded  to  illu Urate,  how  it  happens,  that  a  married 
woman  may  alienate  her  real  rights  by  fine,  though  not  by  any  in- 
ftrument  or  aft  flriflly  and  nominally  a  conveyance,  leads  to  prov- 
ing, that   the   common  notion  of  a  fine's  binding  femes-cover; 
merely  by  reafon  of  the  /^cret  examination  of  them  by  the  judges 
is  incorreft.     If  the  fecret  examination  of  ifjeff  was  fo  operative, 
the  law  would  provide  the  means  of  eiFeftuaWy  adding  that  form  to 
ordinary  conveyances,  and  fo  make  them  con clu five  to  femes- co» 
vert  equally  with  a  fine.     But  ^t  is  clearly  otherwifc ;  and,  except 
in  the  cafe  of  conveyances  by  cuficm,  there  muft  be  ayi/r  depend* 
jng  for  the  freehold  or  inheritance,  or  the  examination  being  ejcfra* 
judicial  is  ineffcftual.     In  the  Second  Inftitute  lord  Coke  repre- 
sents this  to  be  the^r».ra/law,  and,  amongfl  many  other  authoritiet 
cited  to  prove  it,  refers*to  a  cafe  of  Hen.  7.  reported  by  Kielwey, 
in  which,  whether  the  examination  of  a  feme -covert,  on  the  in* 
rollment  of  a  bargain  and  fale  to  the  king^  fufficed  to  bind  her,  was 
largely  debated.     2.  Ind.  673.     Kielw.  4.  a.  to  2C.  a.     The  jufl 
explanation  therefore  of  the  fubjcft  is,  that  the  pendency  of  a  real 
0Jioa  for  ^c  freehold  of  the  land,  in  confequencc  of  prcvioufly  tak« 
Sfl{  out  aa  original  writ,  without  which  preliminary  even  at  this 

day 


L2)*  2.     [Cap.  II.  Of  Villcnage*  Sc6l:.  183. 

dty  a. fine  it  a  nallity,  ihould  be  deemed  the  primary  caufe  ^^  ^^^\  i^j    ^  1 
fine's  binding  a  feme-covert ;  and  that  xkkt/ecret  examination  of  her»  l  '       J 

on  taking  the  acknowledgment  of  the  fine,  is  only  ^Ljecondary  caufe 
of  this  operation^  Such  are  the  thru  chief  effefb,  by  reafon  of 
which,  fines,  no  longer  ufed.  according  to  their  original,  as  record- 

.  od  agreements  for  conclufion  of  aSual  fuits,  have  been  changed 
intOy  and  are  ftill  retained  as  feigned  proceedings ;  and  being  thus 
accommodated  to  anfwer  purpofes,  to  which  ordinary  conveyances 
cannot  be  applied,  it  is  no  wonder,  that  they  (hould  not  onlv  be 
confidered  as  a  fpecies  of  conveyance,  but  alfo  be  deemed  a  princi- 
pal guard  to  the  titles  to  real  property,  and  as  fuch  be  ranked 
amongft  the  moft  valuable  of  the  common  aiTurances  of  the  realm* 
In  this  digreflion  on  the  properties  of  a  fine,  we  have  purpofely* 

.  emitted  to  confider  its  operation,  either  as  an  eftopfeU  except  fo  f^r 

.  as  it  may  be  faid  to  be  one  to  the  ifTue  in  tail  by  force  of  the 
4«  H.  7.  and  32.  H.  8.  or  as  a  difcontinuancet  or  ladly  in  refpeft  of 
the  cona(br*s  'warranty^  which  is  always  inferted  in  it.  The  virtues 
of  a  fine,  in  the  three  points  of  view  we  have  examined  it,  namely^ 
to  extinguiih  dormant  titles,  to  bar  the  iiTue  in  tail,  and  to  pafs  the 
interefls  of  femes-covert ;  thefe  conllitute  the  more  peculiar  quali- 
lies.  on  account  of  which  it  is  moft  ufually,  if  not  always,  reported 
to.     As  to  the  three  other  efPefls,  it  may  be  enough  to  oBferve 

.here,  that  they  are  equally  incident  to  feoffments,  or  any  other 
deeds  having  warranues  annexed.  The  diftind  confideration  of 
them  is  referved  for  another  occaiion. 

[Note  {72.]  (2)  tf  binding  the  parties^  or  even  privies^  exdufive  of  heirs  in 
tail,  was  the  only  efted  of  a  fine,  it  would  fcarce  be  preferable  to 
lefs  folemn  agreements ;  for,  without  doubt,  they  are  fo  far  bind* 
ing.  ^The  mod  diilin^uiihable  properties  of  a  fine  are  barring 
ftranger^  nnlefs  they  claim  within  five  years,  barring  the  ijfue  in  tail 
immediately t  and  binding  femes  convert,  as  we  have  explained  in  the; 
foregoing  note. 

[Note  173.]  (2)  But  by  the  17.  E.  2.  i/i? /r^rr^j-fl/ivii  r/^/V,  the  king's  grant  F 1 2 1 ,  b.l 
of  a  manor  will  not  pafs  an  advowfon  appendant  without  exprefs 
mention  of  it.  Yet  there  are  fome  cafes,  which  have  been  deemed 
not  within  the  reafon  of  the  ftatute ;  fuch  as  the  crown's  refiitntion 
of  lands  to  wards  at  their  full  age  and  to  the  heirs  of  ideots,  or  of 
temporalties  to  new  bifiiops.  Staundf.  Prxrog.  43.  a.  Doder. 
Advowf.  36.  Even  words  of  reference  have  been  held  fufficient ; 
as  where  the  king  granted  a  manor  with  all  its  appurtenances,  as 
fully  as  the  fame  came  to  and  were  pofTefTed  by  the  crown,  and  an 
.advowfon  was  appendant  to  the  manor.  Adjudged  in  Whiiller's 
cafe,  10.  Co.  63.  a.— It  is  agreed  in  our  old  books,  that  before  the 
ilatute  de  pnerogati'ua  regis,  the  king's  grant  of  a  manor  would  pafs 
an  advowfon  appendant,  without  naming  it,  or  fo  much  as  ufing  the 
word  appurtenances.  Staondf.  Prserog.  42.  a.  .  ib.  Co.  64.  a.  But 
in  the  hiftory  of  Weftmorland,  lately  publifhed  by  Mr.  Nicholfon 
and  Dr.  Burn,  the  record  of  a  cafe  or  darrein  prefentnunt  of  the 
15.  £.  1.  is  cited,  in  which  the  court  adjudged,  that  a  grant  of 
the  manor  of  Burgh,  with  its  appurtenances,  being  from  the  crown, 
would  not  pafs  the  advowfon  of  the  chapel  though  appendant  to 
the  manor;  and  thence  the  17.  E.  2.  is  concluded  to  be  only  de- 
«  daratory  of  the  common  law.  See  vol.  i.  p.  564,  565.  The  cafe 
•.  appealed  to  feems  full  in  point. .  But  then  there  is  a  lirong  current 

of 
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cf  authorities  the  other  way ;  for  the  cafe  of  43.  E.  j.  23.  b  to  the  i. 

contrary^  and  fo  are  the  in^ances  of  things  appendant  not  withia 
the  ftatute.    Staandf.  Prsrog.  42.  a.     10.  Co.  04*  a. 

(6)  Ailjun3ttM  is  rather  a  term  of  the  logicians.    The  accejorium   [Note  174.] 
of  the  civil  law  anfwers  bed  to  oar  terms  of  regardant,  appendaittt 
^ppmrtgHomt,  and  incidtmt.     How  thefe  differ  from  that»  which  ij 

fart  or  pared  of  a  thing,  is  explained  in  judge  Doderidge's  Treadfe 
on  Advowfons.    See  p.  38. 

(7)  This  poiition  is  not  univerfally  true.    It  fometimes  fails  as  [Note  175.] 
to  things  appurtenant.    Return  of  writs  or  a  ieet  may  be  appurte- 
nant to  an  hundred  \  fo  may  waif  drndftray  to  a  Itit ;  and  yet  in 

thefe  iRltances  hotb  fubjeds  are  incorporeal.  Ante  121.  a.  8.  H.  7. 
i^  a»  3.  Raft.  £ntr.  izS,  The  true  ted  ieems  to  be  the  propriety 
of  relation  between  the  principal  and  the  adjunS ;  which  may  be 
found  outy  by  coniidering,  whether  they  fo  agree  in  nature  and 
quality,  as  to  be  capable  of  union  without  any  incongruity.  See  i« 
Ventr.  386. 

{122*  a.l  (0  Ace.  Dy.  70.  b.  and  two  adjudged  cafes  in  marg.  of  cd.  [Nott  176,] 
"^  1688.  Ace.  alfo  by  Dyer  in  z.  Leon.  222.  The  fame  point  was 
aeitated  in  Long  and  Honing,  3 1 .  Eliz.  of  which  cafe  the  reports 
ds^r  fo  much«  that  it  is  difficult  to  fay,  what  was  decided  by  the 
^urt.  But  it  rather  feems  to  have  ended  with  an  opinion  confonant 
to  lord  Coke's.  Sav.  103.  Cro.  Eliz.  209.  i.Leon.  207.  4.  Leon. 
2i6.    Dodcr.  Advowf.  42. 

(2)  This  may  at  firil  feem  to  clafh  with  the  doflrlne  before,  that  [Note  177.  ] 
Mppeudants  are  ever  hy  prefcription.  Ante  121.  b.  n.  4.  But  they 
may  be  reconciled ;  for,  as  appendancy  cannot  be  without  pre. 
Icription,  the  former  always  implies  the  latter ;  and  therefore  if  one 
pleads  comrooa  appendant,  it  is  unnecefTary  to  add  the  ufual  form 
#f  prefcribing. 

(4)  But  not  if  there  is  a  grant  to  (hew ;  common  appurtenant  [Note  178* } 
being  claimable  by  grant,  as  well  as  by  prefription*     Adj.  Cro. 

Cha.  482. 

(5)  It  has  been  denied,  that  common  in  grofs  can  ht  fans  uom'-  [Note  179.] 
'  ifre.     I.  Saund.  346.    But  fee  Fulb.  Prepar.  70.  a.  and  the  bo^s 

there  cited. 

(6)  For  the  cafes  zhoMt  fola  fve/ur a  fee  ante  4.  b.  n.  i.    As   [Note  180.] 
to  feparalis  paftura,  whether  a  prefcription  for  it  can  be  made 

'  againft  the  owner  of  the  foil,  has  been  the  fubjedl  of  argument  ia 
three  different  cafes  fince  lord  Coke's  time.  In  the  firft  the  court 
of  common  pleas  was  equally  divided.  North  and  Cox,  Mich.  20. 
Cha.  2.  Vaugh.  251.  i.  Lev.  253.  In  the  fecond  the  court  of 
king's  bench  inclined  to  think  fuch  a  prefcription  good ;  but  the 
demurrer,  on  which  the  point  arofe,  being  over-ruled  by  confent,  in 
order  to  try  the  fa£l»  and  a  verdidl  being  found  againft  it,  a  deciiion 
of  the  queftion  of  law  became  unneceiTary.  Potter  and  North, 
EaAer  21.  Cha.  2.  i.  Ventr.  383.  i.  Saund.  347.  1.  Lev.  268. 
But  in  the  third  cafe,  which  was  on  a  motion  to  arreft  judgment, 
the  whole  court  of  king's  bench  adjudged  for  the  prefcription* 

Hopkins 
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Hopkins  tod  Robinfon^  Eaft.  23.  Cha.  2.  PolTexf.  13.  t .  Mod* 
74.  a.  2.  Saand.  324.  2.  Liv.  2.  Since  this  lad  cafe  lord  Coke's 
dodrine  (eemt  to  have  been  geoerally  acqaiefced  in* 

(Note  l8i.  ]       (7)  According  to  this  paiTage,  ownerihip  of  the  foil  is  not  neceT* 
iarily  included  in  a  federal  fi/bery,  and  common  •/  fijbery  tnd/rne 
fjhery  are  the  fame  thing.     But  one,  whofe  works  will  be  admired, 
as  long  as  a  g09d  tafle  for  literary  compofitionsi  or  gratitude  for 
the  pleafure  and  inilnidion  derived  from  them,  ihaH  have  any  in* 
floence,  gives  a  very  oppoiite  explanation ;  for,  according  to  him, 
ownerihip  of  foil  is  ej/ential  to  a /everal  fijbery  \  and  9ifneJifi^iTy 
differs  both  from  feveral  fjhery  and  common  of  fijhery :  from  the 
former,  by  being  confined  to  a  public  river,  and  not  ntceffarily  com* 
prehendine  the  (oil ;  from  the  latter,  by  being  txclufi*vt,  2.  Blackft. 
Com.  8.  ed.  30.     But  we  doubt,  whether  this  diltindUon  may  not 
be  in  a  great  degree  quefHonable.— >i.  In  refped  to  z./e*u€ral finery, 
where  is  the  inconfiftency  in  granting  \\itfole  right  of  fiflilng,  with 
s  refervation  of  the  foil  and  its  other  profits  ?     Bradon  exprefsly 
takes  notice  of  fuch  a  grant;  for  his  words  are,  that  one  mayy^- 
Hfituitm  imponert  fundo  fuot  quod quis pojjit pifcari  cum  to,  tt  ita  in  ccm» 
mnnif  vei  qiiod  alius  per  Jh  ex  toto.     Brad.  fo.  208.  b.    There  are 
alfo  numerous  other  authorities  for  it ;  the  old  books  of  entries 
agreeing,  that  one  may  prefcribe  for  2i  ffveral  fijbety  zgTXti^  the 
owner  of  the  foil :  to  which  (hould  be  added,  the  three  cafes  of 
Elizabeth  cited  by  lord  Coke.     See  Lib.  Intrat.  162.  b.  163.  a. 
Raft.  Emr.  597.  b.  and  the  books  cited  under  the  letter  d  in  fol. 
4.  b.  and  under  m.here,  and  the  cafes  rjcferred  to  under  the  *  on 
the  other  fide.     Nf  r  do  we  onderdand,  why  zfeveral  pifiary  (hould 
pot  exift  without  the  foil,  as  well  as  a  fevered  pafture^  as  to  which 
latter  we  have  already  (hewn  the  do£lrine  to  be  fettled.     Supra 
note  6.     The  chief  reafons  which  occur  againft  lord  Coke,  feem  to 
be  thefe.— -Several  writs,  never  applicable  except  to  the  foil,  lie  for 
a  pifcary ;  fuch  as  a  pracipe  qucd  reddat,  monfiraveruni  de  rational 
tilihus  devifst  and  trefpaf^  which  latter  writ  is  particularly  infifted 
upon  by  lord  chief  juflice  Holt.     Dav.  55.  b.     Hugh.  Comm. 
Orig.  Wr.  1 1.  W.  Jo.  440.     1.  Ventr.  122.    2.  Salk.  637.    Skinn. 
677.     Suum  liberum  Hnementum  is  a  good  plea  to  trefpafs  for  fi(hing 
in  z  federal  pifcary,     17.  E.  4.  6.     18.  £•  4.  4.     10.  H.  7.  24* 
26.  28.     The  foil  will  pafs,  as  it  is  faid,  by  the  grant  of  a  pifcary, 
Plowd.  154.— But  all  thefe  objedtions  may  be  repelled.— The  writs 
rditd  on  will  not  always  lie  for  a  pifcary.     Thus  if  a  precipe  quod 
reddat  is  brought  of  a  pifcary  in  the  water  of  another  perfon,  the 
writ  is  bad,  and  a  auod  permittat  is  the  proper  remedy.     Fits*  Abr. 
iBriefe  861.     F.  N.  fi.  23.  i.  and  note  b.  of  the  410  ed.    Befides, 
in  the  cafes  of  anions  for  trefpafs  in  a  fever al  pifcary t  or  at  leaft  in 
fbmc  of  them,  the  writ  feems  in  e(Fcft  to  (late  2l  fe^veral pifcary  in 
the  plaintiff* s  onvn  foil,  which  therefore  proves  nothing  as  to  the 
fcnfe  of  Jeveral  pifcary  without  further  explanation.      Reg.  Br. 
Orig.  95.  b.      Carth.   285.      Skinn.  677.     The  plea  liberum  //- 
nementum  may  be  replied  to  by  prcfcribing  for  a  feveral  pifcary. 
See  the  books  before  ciced  as  to  fuch  a  prefcription.    Though  the 
grant  of  a  pifcary  generally  may,  perhaps,  pafs  the  foil,  yet  it  will 
nor,  if  there  are  any  words  to  denote  a  different  intention ;  as 
where  one  feifed  of  a  river  grants  %  federal  fijhtry  in  it,  which  is  the 
cafe  put  by  lord  Coke  in  another  place ;  and  much  lefs  will  the 
foil  pafsj  when  there  is  an  cxprefs  refervation  of  it.    Ante  4.  b.  and 

n.  a. 
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n.  2.  there.— -Hence,  as  it  fhoul^  (eexn,  the  arguments  are  (hort  of 
the  porpofe ;  for  at  the  utmoft  ihey  only  prove,  that  s.  fever al  pi/cary 
is  pre/umed  to  comprehend  the  foil,  till  the  contrary  appears,  which 
is  perfedly  confident  with  lord  Coke's  pofition,  that  they  may  be 
in  difierent  perfons,  and  indeed  appears  to  us  the  true  dodlrine  on 
thefubjed. — 2.  Both  parts  of  the  defcription  of  difree  fiftiery  feerar 
difpatable.— Though,  for  the  fake  of  didindion,  ic  might  be  more 
convenient  to  appropriate  free  fijhery  to  the  franchife  of  fifhing  in 
public  rivers  by  derivation  from  the  crown ;  and  though  in  other 
countries  it  may  be  fo  coniidered ;  yet,  from  the  language  of  our 
books,,  it  feems,  as  if  oar  law  pradice  had  extended  this  kind  of 
filhery  to  all  flreanM  whether /rii;^/  01  public ^  neither  the  Regider 
nor  other  books  profeffing  any  difcrimination.     Ro.  95.  b.     Pitzh. 
N.  B.  88.  g.    Fitzh.  Abr.  AfT.  422.    4.  £  4.  28.     17.  £.  4.  6.  b. 
7.  a.     7.  H,  7.  13.  b.     Cro.  Cha.  554.     i.  v^ntr.  122.     3.  Mod, 
97.     Carth.  285.     Skinn.  677.     Again,  it  is  true,  that  in  one  cafe 
the  court  YiftXAfreef/bery  to  import  an  excluftve  right  equally  with 
ft<oeral  pifcaryy  chiefly  relying  on  the  writs  in  the  \^%.  95.  b.  and 
the  43.  £.  3.  24.     But  then  this  was  only  the  opinion  of  two  judges 
againtt  one»  who  drenuoufly  infilled,  that  the  word  libera  ex  'vi 
terminit  implied  common,  and  that  many  judgments  and  precedents 
were  founded  on  lord  Coke's  fo   confiruing  it.      2.  Salk.  637. 
Carth.  285.     That  the  diifenting  judge  was  not  wholly  unwarrant- 
ed in  the  latter  part  of  his  aifertion,  appears  from  two  determina- 
tions a  little  before  the  cafe  in  queilion.     See  Upton  and  Dawkins 
3.  Mod,  97.  and  Peake  and  Tucker  cited  in  Carch.  286.  in  marg. 
We  may  add  to  this  the  three  cafes  cited  by  lord  Coke  as  of  his 
own  time;  and  that  there  are  pafiages  in  other  books  which  favour 
his  diMndion.     See  Cro.  Cha.  554.     1 7.  E.  4.  6.  b.  7.  a.     7.  H.  7. 
43.  b— Thefe  remarks  qv\  fe'ueral  zxid  free  fijhery  may  ferve  the 
fiudent  as  a  notice  of  the  doubts  on  the  fubjed,  and  alfo  afiiil  id 
any  future  difcuflion  for  removing  them ;  which,  in  truth,  is  the 
whole  fcope  of  the  annotation. 

(2)  This  replication  was  given  by  the  37.  E.  3.  c.  16.  before  [Note  182.] 
which  ftatute  the  plea  of  being  a  villein  to  a  firanger  to  the  writ 

could  not  be  denied. 

[123*  ^*  J       (2)  Siens^  or,  according  to  the  modern  fpelltng,  cion^  fignifies   [Note  183.] 
^tjhoot  of  a  tree,  and  is  derived  from  the  French  word  fcion,  which 
is  the  fame  zsfuraJus  in  Latin. 

(3)  According  to  Fitzherbert,  the   marriage   enfranchifes  the   [Note  184.] 
woman yvr  M/^r;  and  he  cites  as  an  authority  Brition,  who  con- 

fiders  it  as  a  negligence  in  the  lord  not  to  have  prevented  the  mar- 
riage. F.  N.  B.  78.  G.  Brit.  79.  b.  But  Brafton,  in  the  paiTage 
cited  by  lord  Coke  two  or  three  lines  further,  confines  the  enfran- 
chiiement  to  the  coverture,  and  there  are  feveral  authorities  which 
concur  with  him.  Bro.  Villenage  23.  Pafch.  33.  E.  3.  Statham 
til.  ViUenage.  Pitz.  Abr.  Villenage  21.  30.  46.  Lord  Coke  was 
aware  of  this  contrariety  in  the  books ;  for  in  a  fubfequent  part  he 
takes  notice  of  it,  but  calls  the  opinion,  that  the  enfranchifement 
ceafes  with  the  coverture,  the  better  one.  Poll.  136.  b.  137.  b. 
Howcver,  he  inclines  to  except  the  cafe  of  the  nicf's  marrying 
with  her  own  lord.  But  even  this  is  denied  by  Perkins.  Perk, 
fed.  314.    1(  is  a^iining  argument  againft  this  latter  writer,  that, 

{  N  )  '  ia 
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ki  other  c^Tm  «£  en^firwSive  toaoaiiiiCmisi  thod^  k  ibme  the 
grottiid  of  inference  wu  not  fe  ftrong  ai  the  lord's  marriftffe  with 
his  nief*  the  cnfranchireineiit  wat  perpitmMi.  It  b  a  iUU  mora 
forciblt  reafea^  that  revivipg  the  ilavery  of  the  lordS  death*  if  he 
kft  aa  hAx  by  his  nief*  woahl  have  ttecdfiariiy  indoced  the  ««- 
itaimriU  confeqacQce  of  making  the  toother  the  flaire  of  her  own 
iiSoe. 

[Note  185.  ]       (4)  It  was  anoeceflary  to  refort  to  this  reafiia  to  |ir«ve  the  iffee 

of  foch  a  marriaee  fnt ;  the  rule  of  oor  law  being*  rixat  the  child 
fliall  follow  the  father's  coadicion;  confeqnently,  whether  the  nief 
was  free  or  Ifmil  during  the  ceverture,  made  wo  dtffereoce  to  her 
ifliie. 

[Note  i86.]       (5)  In  the  chaptar  of  dow»r  lord  Coke  reprefentt  a  nief  mar« 

rying  a  free-man  to  be  dowable.  Ante  31.  a.  But  .this  paflase 
from  BraQon  is  dired  to  the  contrary.  IWkiai  dillingatihe^,  al- 
lowing dower  to  the  nief  from  a  ftrm^gir^  bat  not  from  her  hrd. 
Perk,  fe^  314. 

[Note  187.]       (6)  Here  lord  Coke  omits  explaiaiag  what  tScBt  dK  macnage 

of  a  villein  with  a  free-woman  has  on  Jus  condition.  As  Brittoa 
writes^  if  the  villein  marries  his  own  Uu^f  it  enfraachifes  him  for 
ever.  Brit.  78.  b.  If  fkt  marriage  is  w^  any  other  woman,  it  is 
clear  from  Littleton's- declarmg  the  iflae  vilkias,  that  the  &her 
remained  a  (lave  as  before. 

[Note  188.1  (7)  ^^^^  difference  between  our  and  the  civil  law  is  the  feb- 
je£t  of  the  chapter  in  JPortefc.  de  Land.  Leg.  AngU  dtad  in  the 
margin.  See  aHb  mr.  Selden's  and  mn  Gregor's  notes  in  the  8vo 
ed.  of  1775. 

« 

[Note  189.]        (S)  This  point  was  fo  held  in  Worfeley's  cafe  of  23.  EKs.  in 

Dyer»  which  lord  Coke  refers  to  in  the  margin.  According  to 
Dyer  judge  Periam  was  of  a  contrary  ofuiiion.  Bet  Anderfon»  v^o 
reports  the  fame  cafe,  informs  us,  that  the  judges  were  agreed: 
I.  And.  75.  In  the  queen  againft  an  illegitimate  fon  of  fir  John 
Perrot,  and  in  Frampton  againft  Gerrard,  two  fobfeqaent  cales  of 
the  iame  reign^  the  judges  reeognized  the  dodrine.  2.  Rol.  Abr. 
785.  791.  and  Mo.  735.  However,  it  ihould  be  d>lerved,  that 
though  a  baftard  is  not  ^/on  for  whom  the  coofideration  of  blood 
will  rai/e  an  ufe,  yet»  on  an  eftate  otherwife  effe^ually  pafled.  an 
ufe  may  be  as  well  Jicland  to  a  baftard  beinc;  or  efi  and  fuffidfiltly 
defcribed  as  to  another  perfon ;  and  fo  Rolle  in  his  Abridgement 
:  ibtcs  the  law  to  be>  but  at  the  fame  time  cites  the  cafe  of  vramp- 
ton  and  Gerrard  as  determined  to  the  contrary,  i.  Ro.  Abr.  791. 
Gilb.  on  Ufes  207.  The  reafon  why  the  ufe  to  the  baftard.  is  baf 
in  the  £rll  inftance,  and  good  in  the  fecond,.  depends  on  the  com- 
mon, but  perhaps  obfcure*  diiindion»  between  ufes  raifed  by  tranf- 
mutation  of  the  pofiefiioo,  4s  on  a  feoffment,  grant,  fine,  or  common 
recovery,  and  thofe  raifed  without,  as  a  covenant  to  Hand  feifed,  or 
bargain  and  fale ;  or,  to  exprefs  it  in  mdre  intelligible  terms,  be- 
tween declaring  ufes  on  a  j>ofleflion  or  eilate  a£luaUy  transferred 
to  z  third  per/on^  and  declanng  them  on  a  pofieffiQnor«eiiate  rf- 
•  iained  in  the  party  bimfelf.  In  the  former,  caie  the  eflate  is  pafled 
completely  from  (he  grantor  or  donor,  witlkQOt  (be  aid  of  a  court  of 

equity ; 
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ccjaity ;  «nd  therefore  it  is  ioimaterial,  whether  che  ufe  declared  on 
the  ekate  is  gratuitous  or  not»  it  being  fofHcient  that  the  grantee  or 
donee  receives  it  coupled  with  a  truft  or  ufe.  But  in  the  latter  cafe 
the  tranfa^ion  refts  in  covenant  or  agreement  between  the  cove- 
V4ntor  or  bargainor  and  the  cefiui  que  ufe ;  and  if  the  covenant  or 
afgreement  was  not  founded  on  the  confideration  of  hlwd  or  a  <z;a- 
luahU  confideration^  fuch  as  marriage  or  xnon^y,  our  courts  of 
'  equity,  whtch>  till  the  fj.  of  H.  8.  had  the  fole  cognizance  of  ufes^ 
would  not  interpofe  to  compel  the  performance.  In  fewer  word^^ 
chancery  would  enforce  ufes  aniiexea  to  a  ferfeSi  glfty  however  gra- 
tailous  they  might  be,  but  not  tbofe  reffring  only  on  a  naked  ion- 
tra&t^  without  even  fo  much  as  the  confideration  of  hlaad  to  main- 
t^in  them;  The  authorities  i^  proof  of  this  diftin^ion  are  abun- 
dint ;  por  do  we  know  of  any  leeming  to  impeach  it,  except  the 
fingle  cafe^  of  Frampton  and  Gerrard  already  cited  from  Rolle; 
which,  if  it  did  turn  on  fuch  a  point,  is  fufficiently  controuled  by 
other  cafes  to  m&Ice  the  dodkrine  indifjpntable.  Mo.  102.  Oat.  40. 
I.  Leon.  197.  I.  Co.  1^6,  b.  W.  Jo.  346,  Cart.  143.  12. 
Mod.  161.  Gtlb.  on  Ufes  \\y  207.  .Add  to  this  the  disfavour  of 
tiQx  law  to  b^ftardy,  in  not  recognizing  any  but  legitimate  blood  td 
be  a  fifood  confideration,  and  th.e  whole  fecret  of  the  rule  as  to  ufes 
to  baftards  will  be  difciofed.  On  a  coveikant  to  fland  feifed,  an  ufe 
will  not  rife  tp  a  baftard ;  becaufe»  the  ufe  depending  on  contract 
ibn\e  confideration  is  requifite,  and  iaiv/kl  blood  and  marriageu  arc 
the  two  confiderattons  peculiar  to  fuch  a  covenant,  which  neceiTarily 
exclude?  hdflardi.  But  on  l^argaixis  and  fales  of  land,  in  which  th^ 
efiential  confideration  to  raifing  an  ufe  is  m^ney  or  a  /r/Vr,  or  on  any 
conveyances,  on  which  the  eftate  being  paned  out  of  the  grantor; 
^nd  therefore  not  depending  on  his  contrail,  .ufes  may  be  declared 
without  any  confideration,  baftards  fland  precifely  on  the  fame  foot- 
ing with  other  perfons,  and  are  equally  capable  of  having  ufes 
limited  to  them.  To  ?ive  the  fum  of  this  elucidation  ip  one  fen- 
tence»  «idiere  the  ufe  will  not  rife  without  the  confideration  of  //W, 
if  derived  through  any  but  the  pure  channel  of  marriage,  however 
near  the  blood  may  be,  it  will  not  avail. 

1  i3«  b.l  '  (»)  Lord  Hale,  in  a  note  dn  apaffage  abbut  legirimacy  In  fol.  8".  [Note  tco.1  ' 
a.  gives  a  fuller  extraft  of  this  cafe  from  the  record,  than  is  here 
expreiTed.  His  words  are  thefe:  Trin.  18.  £.  1.  Coram  rcgc,  rot. 
13.  Bedfbrd,  ct  M.  22,  23.  E.  i.  rot.  2.  In  ejjije  hy  Jchn  Rodtvelt 
ngaij^  Henry  fin  ofEeatrictt  'wb^  nuas  nviji  of  Robert  Radu:eli,  quia 
tompcrtqm  eH,  quod  di^us  Henricus  fuic  natus  per  1 1  dies  polt  40 
feptimanj^s,  quod  tempus  tk  ufiratum  mulicribiis  pariendi,  ex  qup 
prxdidoa  Robertus  non  habyit  Accefifum  ad  praedi<Elam  Beatricem 
per  uAum  menfem  ante  mortem  fuam,  prsefumitu.r  di£lum  Henricuni 
effe  baflazdum,  ideo  Judgment  for  the  flmntiff,  Hal.  MSS.^— If  this 
ftate  of  the  cafe  is  correA,  lord  Coke's  is  erroneous  iu  feveraJ  par- 
pcularff  of  confequence.  1.  He  is  fhort  in  not  exprefling,  that  thd 
tfcord  mentions Z&r/;'  nvtiAj^  and  fo  leaving  it  to  be  deemed  an  /«- 
feretKe  of  his  own,  as  which  it  hath  been  accordingly  treated.  2. 
Ue  exceeds  the  record,  by  repre&nting  it  to  fhlc  thai  time  the  iateft 
for  a  woman's  going  with  child,  when  the  record  only  calls  it  tl]^^ 
t^tf/ period.  3.  He  wholly  omits  the  hyifband's  having  had  no  ac* 
wft  to  rbe-  nafefor  one  month  before  his  death ;  a  f;^A  very  materjalj 
it  being  stxy  eafy  to  allow  ele<vtn  days  after  the  jv/^^/  ume^<but  re-> 
quiring  a  Arong  cafe  to  warraat  extending  fuch  iibcrahty  to  nearly 
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^x  weeks,  4.  The  word  prajwnitun  which  lord  Coke  pafles  over,  J"  j  ^'J,  b  .1 
is  of  impcrtance;  for  it  indicates,  that,  notwithftanding  ihc  great  ^  ^ 
excefs  oi  time,  it  was  conceived  to  create  only  2l pre/umptiiM  for  the 
baftardy»  and  confequently,  if  \CTy  coeent  circuinftances  to  account 
for  the  protradlion  of  the  birth,  and  m  favour  of  the  wife's  chaf. 
tity,  had  occurred,  the  judgment  might  have  been  for  the  legiti- 
macy. So  far  we  had  advanced,  when  on  looking  into  RoUe's 
Abridgement,  we  found  the  fanse  ancient  cafe  of  RadwcU  more  at 
large,  than  either  in  lord  Coke  or  lord  Hale.  Cut  RoUe  agrees 
witn  the  former,  as  well  in  refpe^l  to  the  record's  not  mentioning 
\[it  forty  'ueeijf  as  to  its  dating  the  birth  to  be  eleven  days  after 
the  laUji  time  im  law  for  a  'woman* s  going  'with  child \  and  as  from 
Rclle's  particularity  he  feems  to  have  mod  minutely  attended  to 

^  the  record,  his  authority,  till  the  whole  record  appears,  feems  moll 
deciiive.  However  the  two  lad  particulars,  in  which  lord  Coke 
differs  from  lord  Hale,  dill  remain,  to  which  RoUe-  adds  thefe  fur- 
ther circumdances :  that  the  bujband  langu  jhed  of  a  fever  a  long 
time  before  his  death  ;  that  on  the  taking  of  an  inquifition  afterwards 
in  the  court  of  a  lord,  of  whom  he  held  lands  by  knight's  fervice, 
the  luifefwore  Jhe  was  not  pregnantt  and  to  prove  it  uncovered  her- 
felf  in  open  court;  and  that,  in  confequence  of  all  this,  the  lord  re- 
ceived a  collateral  relation  as  heir.  The  wordii  dcfcribing  the  wife's 
expofure  of  her  perfon  are  remarkable ;  for  the  record  dates,  that 
flie,  being  iwieTTOgztcdtjurajr^eatoaJ/erehatffe  nom  ejfe  pragnantem\ 
itf  ut  hoc  omnibus  mauifefte  liquerct t 'vejles  fuas  ad  t unicorn  exuebat^ 
it  in  plena  curix  Jtcfe  *videri  pcrmijit.  1.  Ro.  Abr.  356.  pi.  3.  and 
18.  R.  1.  rot.  13.  in  B.  R.  there  cited.  It  reflects  great  difcrecit 
on  the  lord's  court,  which  permitted  fuch  a  grofs  indecency ;  and, 
dill  more  on  the  king's  judges,  w!io  futfercd  it  to  be  recorded  as 
one  of  the  grounds  for  a  verdid  b-jfore  them.  How  laudably  con- 
trariant  is  the  proceeding  on  the  writ  </^  i.^ff/r^  i»/^:tiV/rj'fl.  This 
remedy  for  the  heir  ag  »ind  thj  prctcr.ce  of  pregnancy,  fo  well 
known  to  be  of  earlier  date  th^n  the  reiv^n  of  £  Jw.ir  J  the  fird,  a^  it 
was  framed  in  the  times  of  B.adon,  liiiicon,  and  Flcta,  dclicatel/ 

.  requires  the  widow  to  be  iufpccled  by  a  jury  of  her  vMnfex\  and 
though  in  fubfcquent  limes  the  dieriff  was  ordered  to  fummon  a 
jury  compofed  both  of  men  and  won.ien,  yet  dill  \}titfearih  was  to 
'  be  made  by  the  latter  only.     Bra^.  69.  a.     Brit.  i6j.  b,     fict. 

lib.  I.  c.  i;.  Reg..  Br.  Orig.  227.  a.  What  harlh  iaeas  of  the 
times  might  we  be  led  to  adopt,  if  the  early  intrududion  of  the 
writ  de  -ventre  infpiciemio  did  not  demondrate,  that  the  uafeemly  re- 
cord we  are  obferving  upon  was  a  Jingularity,  and  fo  many  other 
tedimonies  of  a  more  advanced  rehucment  in  judici.il  proceedings 
did  not  concur  to  refcue  the  age  of  our  Englidi  juuinian  from  the 
fufpicion  oi'  ^general  pr a  Slice  of  fuch  barbaiifm.  Let  us  then  fup- 
poie  the  record  to  be  as  it  is  in  Rolle ;  which  is  the  more  probable 
to  be  the  truth,  becaufe  a  contemporary  judge,  who  reporti  its  hav* 
ing  bten  produced  on  a  trial  of  legitimacy,  reprefents  it  much  in  the 
fame  way.  Cro.  Jam.  541..  But  dill  it  will  not  warrant  lord 
Coke's  inferring  from  it,  thztfofy  weeks  conititute  the  lated  time 
our  law  allows  for  a  woman's  going  with  child.  On  the  contrary, 
no  particular  time  being  mentioned,  what  period  was  meant,  mud 
be  found  out  through  fome  other  medium  \  and  as  the  record  dates 
4th:r  unfavourable  circumdances  bcddes  the  excefs  of  time,,  and 
that  rbc  jury /r^«i;^  again d  the  child's  being  the  iflue  of  the  dc- 
c:af:d  hufband^  it  fecms  fair  to  fuppofe,  that  the  law  was  under- 

dood 


Lil).  2.  Of  Villenage.  S^ft.  i88. 

•  ftood  not  to  be  fo  drift  in  the  time  alluded  to,  whatever  that  time 
might  be,  as  indifcrimtnately  to  condemn  as  illegitimate  all  chil- 
dren not  born  within  it,  but  rather  lo  confider  every  excefs,  unlefs 
very  extraordinary  indeed,  as  only  raiiing  a  prefumption  againft 
them.     This  conHruftion  is  clearly  moft  confiftcnt  with  the  terms 
of  the  record  in  qaeilion.     In  the  next  note  we  (hall  attempt  to  fa* 
tisfy  the  reader,  that  the  rule  refuhing  from  it  is  moft  conformable 
to  other  precedents  and  authorities,  as  well  as  to  the  reafon  of  the 
thing.     After  the  cafe  of  Rad^vell  from  the  record  of  £.  i.  lord 
Hale  gives  the  four  following  cafes : — Rot.  Pari.  o.  E.  2.  m.  4. 
Gilbert  de  Clare  comes  Glouc.  obiit  30  Junii  7.  £.   2.  in  par- 
.  liamento  tent,  quindena  Hil.  9.  E.  2..  the  fifters  and  coheirs  fray  li» 
^ery,     Matilda^  qua:  fuit  uxor  comitis,  pretends  to  be  big  by  the  earlt 
nvbirb  *was  accordingly  /bund  per  inquifitionem.     T'be  coheirs  reply, 
that,  (i  comitilTa  pixgnans  effet,  tantum  tempus  elapfum  eff,  ut  fe- 
cundum  curfum  pariendi  non  poteft  dici  imprsegnari  a  comite.    Tit 
•they  eould  not  cbtain  livery  till  Pafch.  10.  E.  2.  tut  the  quefiion  hung 
en  deliberation, — Mote   18.  R.  2.  ivhere  a  njuoman  in  fucb  a  cafe  im» 
mediately  after  the  death  of  the  fir  ft  hu/band  took  afecond  hujband,  and 
'had  ijfue  lorn  forty  nxeeks  and  eleven  days  after  the  death  ofthefirft 
i»uft>and%  and  it  inas  held  to  be  the  iJfue  of  the  fecond  hufband.'^M.,  17. 
Jac.  B.  R.  Jlfop  and  Stacey,      Andrenns  dies  of  the  plague.     His 
'^tuife^  tuho  <was  a  leivd  ivyman,  is  delivered  of  a  child  forty  *wteks 
and  ten  days  after  the  death  of  the  hufband.     Yet  the  child  nvas  ad-* 
judged  legiiimate  and  heir  to  Andreius  ;  for  partus  poteft  protrahi  ten 
days  ex  accidcnte.— M.  4.  Car.  in  Cur.  Ward,  and  after-wards  P.  5. 
Car.  B.  R.     Thcear  marries  a  lennd  fwumdn^  but  Jbe  doth  not  cohabit 
*voiih  hintt  and  is  fufpe^ed  of  incontinency  *with  Duncj>mb ;   Thecar 
dies  J  Duncomb  nuithin  three  nveeks  after  the  death  of  Tiecar  marries 
her ;    fwo  hundred  and  eighty -one  davs  and  fixteen  ho.'rs  after  his 
death  Pe  is  delivered  of  a  Jon,     Here  it  was  agreed,  I.  Ifjhs  had  not 
married  Duncom!^,  nuiihsut  quefiion  the  iJfue  flfould  not  be  a  bafiard, 
^ut  ftjould  be  adjudged  the  fon  of  Thecar.      2.  No  averment  Jhall  be 
received  that  Thecar  did  n'H  ccbabit  ivith  the  ivife.     3.  7h3ugb  it  is 
fojftble,  that  the  fon  might  be  begotten  after  the  hufband*s  deaths  yet, 
being  a  quefiion  affaJt,  it  nuas  tried  hj  a  jury,  and  the  fon  nvas  found 
to  he  the  ipte  of  Thecar.     Hal.  MSS.— Lord  Hale's  cafe  of  £.  2. 
appears  very  extraordinary,  the  time  from  30  June  7.  E.  2.  when 
the  earl  of  Gloucefter  died,  to  the  quindene  of  Hilary,  or  29.  Jah. 

0.  E.  2.  when  the  livery  to  his  filler  was  further  pollponed  in  par- 
fiamenr,  being  ivithin  one  day  of  a  year  and  fe*ven  months  \  which 
is  a  much  later  dale  for  the  delivery  of  a  live  child,  than  the  moft 
liberal  in  their  calculations  have  hitherto  ajfigned.  However,  on 
reading  the  printed  copy  of  the  original  record,  in  the  rolls  of  par- 
liament lately  publilhed,  we  find  lord  HaW's  note  quite  accurate. 
See  Rot.  Par',  v.  1.  p.  353.  As  to  the  cale  o{  R,  2.  it  confirms 
the  doubt  we  have  clfcwuere  Hated  of  the  opinion,  that,  if  a  wi- 
dow marries  again  and  has  a  child  within  nine  months  after  the 
death  of  the  firil  hufband>  the  child  may  choofe  his  father;  and  is 
an  authority  for  deciding  according  to  the  proof  of  the  woman*s 
condition  when  her  firll  hulband  died.  Ante  fo.  8.  a.  note  7. 
Terms  of  the  Law,  firft  edit.  tit.  Bafiard,  and  Cowel  In  ft.  lib.  i. 
t.  9.  Lord  H-tle's  two  other  cafes  aie  reported  in  fevcral  book^, 
Alfop  and  Stacey  being  in  Cro.  Jam.  541.     Godb.  281.     Palm.  9, 

1.  Ro.  Abr.  356.  and  Thecar's  in  Cro.  Jam.  685.  Winch.  71, 
titt.  Rep.  177. 

<N3)  (2)  If 


V^ 


Lib.  2,      Cap.  li.  Of  Villcnage,  ScA.  i83, 

[Note  190*.]       (2)  If  oar  law  was  really  as  ftridl  in  point  of  time  as  is  here  rtt- 
prei'entedj  it  would  not  fuEciently  conform  to  the  courfe  of  nature. 
The  phyficianSy  it  is  true,  generally  call  nine  months^  each  being 
of  thirty  days,  the  u/ual  period  for  a  woman's  going  with  child. 
But  then  they  allow,  that,  as  a  delivery  may  be  accelerated  by  ac* 
cideDtal  caufes.  To  it  is  frequently  protraded^  not  only  for  ten  dajt 
beyond  the  nine  months,  but  to  the  end  of  the  tenth  month,  an<l 
fomecimes  for  a  conMerably  longer  time.     See  Zacch.  Qoa:fl.  Me- 
dico-legal, lib.  I.  tit.  2.     Juliice  therefore  requires,  thatf  in  the  caft; 
of  poftbumous  child ren»  an  excefs  of  the  ufual  time  ihould  not 
operate  further,  than  by  raifmg  a  proportional  prejumftion  againil 
the  legitimacy.    The  Roman  law  was  very  liberal  in  this  reipedt; 
for  the  decemviri  allowed,  that  a  child  may  be  born  in  the  teoch 
month  ;  and  though  a  law  of  the  Diged  excludes  the  eleventh,  yet 
the  emperor  Adrian,  after  confulting  with  the  philofophers  and 
phyficians,  decreed  even  for  this,  where  the  mother  was  of  cood 
and  chade  manners.     See  Dig.   i.  4.   iz.     Paul.  Scntent.  liow  4, 
t.  9.  f.  5.     Nov.  3d.  c.  2.  t.  17.  with  Gothofred's  learned  notes  on 
(hofe  two  texts  ot  the  Roman  law.     Cod.*  lib.  6.  t.  29.  leg.  «, 
.Attl.  Gell.  lib.  3.  cap.  16.     Huber.  Praeledt.  in  Dig.  lib.  1.  tit.  6« 
A  like  liberal  difcretion  probably  prevails  in  moft  countries  in  . 
Earope;  for  an  itiftanoe  of  which,  we  appeal  to  a  writer  of  great 
authority,  who  reports  a  decifion  by  a  majority  of  judges  in  the 
fupreme  court  of  Fricfland,  by  which  a  child  was  admitted  to  the 
fucceiHon,  though  not  born  till  three  hundred  and  thirty- three  day^ 
from  the  day  of  the  holband's  death,  which  period  wants  only 
three  days  of  tweii/e  knar  months.     Sand.  Decis.  lib.  4.  tit.  8.  De^ 
jBnit.  10.     Nor  will  our  own  law,  noiwithilanding  what  lord  Coke 
advances,  if  the  autlrorities  are  duly  colle&ed  and  coniidered,  be 
found  deficient  on  this  intereding  fubjeft.     Indeed  there  is  a  paf<. 
fage  in  Britton,  which  gives  countenance  to  lord  Coke's  limitation 
ci  forty  weeks ;  for  this  writer  excludes  from  the  inheritance  pod- 
humous  children  not  born  within  forty  weeks  from  the  hufband's 
death.     Britt.  166.  a.     However,  even  this  writer  ktms  to  extend 
in  fome  degree  beyond  the  forty  weeks  ;  unlefs' he  meant  to  make 
the  wife's  conception  exaflly  of  equal  date  with  the  hu/band'3 
death,  which  furely  is   not  a  very  reafonable  conilrudlion.    -But 
without  dwelling  011  fuch  a  nicety,  it  is  fufficient,  that  the  principal 
pf  the  few  othei' aothoiiiics  in  our  becks  are  againU  fo  rigid  a  rule. 
i>ra6ion  is  very  cautious,  illegitimati:&ing  only  tne  iffue  born  fo  long 
after  the  hufband's  death,  as  to  create  an  improbability  of  its  being 
his  child,  without  naming  any  fixed  period.    I^rad.  lib.  5.  fc.  417.  b. 
As  to  the  determined  cafes,  the  only  authorities  of  this  fort,  we 
meet  with,  arp  enumerated  in  the  preceding  annotation ;  and  thefe 
duly  weighed,  will  not  be  fcotid,  it  is  apprehended,  to  warrant  lord 
Ccke's  conclufion.      In  RadwcH's  cafe,  the   finding  ag^nil  the 
iffue  is  epftflVd  to  hayc  been  grcunded  merely  on  frejumftion;  a&d 
bcfides,  if  we  conllrue  the  record  prooerly,  the  prefumptipn  arofe 
f n  m  proof  of  the  hufband's  ifOh-cccels  to  the  wile  for  a  month  bc- 
iorc  his  death.     The  cafe  of  9.  £.  2.  is  an  inl^ance  of  allowing  fo 
inuch  lime  beyond  forty  \vtells,  that  it  fecms  too  flrong  to  havp 
inuch  weight ;  but  fo  far  as  it  can  claim  any,  it  counts  againft  lord 
Coke.     I'he  cafe  of  18.  Rich.  iz.  a<  iird  fecms  full  for  lord  Coke'^ 
rule,  the  child,  though  born   only  eleven  days  beyond  the /crtJi 
«U'r/ij,  having  be^ng  declared  not  the  iflue  of  the  deceafed  hulband, 
h\ii  when  it  is  further  confidered,  there  will  be  found  nothing  to 
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Erove  a  fcjiiivi  gmeral  raltf ;  for  it  was  Ttty  fptotia  the  vidoiT 
anog  knariied  a  lecond  ha  Aand  the  day  after  the  death  of  the  firft» 
fo  that  the  queftion  was  not  of  legitimacy,  but  nerdy  to  which  haf*- 
band  the  iflue  belonged.  One  of  the  two  only  reoiainidg  cafes 
confiderably  extends  the  time  beyond  the  forty  weeks ;  ibr  itt 
^l/bf  and  Staceyy  the  firH  of  them,  the  iflue  was  fewkd  legitimate^ 
notwithftanding  the  lapfe  of  forty  weeks  and  ttn  daj^h  and  the 
lewd  character  of  the  wife :  and  even  as  to  Tbicw*%  cafe,  which  is 
the  other  of  them,  the  ifloe  having  been  bom  two  hundred  and 
eighty-two  days*  there  was  an  excefs  of  the  forty  weeks,  thongk 
but  a  trifling  one.  The  preo^dents  therefore,  fo  far  from  corro- 
borating lord  Coke's  Hinitation  of  the  nitimum  tempus  f4mmdi»  d<^ 
upon  the  whole,  rather  tend  to  (hew,  that  it  hath  been  the  practice 
in  oar  courts  to  confider  forty  weeks  merely  as  the  more  ufwal  time, 
and  confeauently  not  to  decline  exerdfing  a  difcretion  of  allowing 
a  longer  ipace,  where  the  opinion  of  phyficians  or  the  circum- 
fbnces  of  the  cafe  have  ib  rcqaired.-«»Inthe  conrfe  of  our  enquiries 
into  the  fubjedl  of  this  note,  we  were  curious  to  know  the  general 
fentiments  of  that  eminent  anatomift  -Dr.  Hunter  on  three  intereftf 
in^  qneftiont.  Thefe  were,  what  is  the  ufmal  period  for  a  woman's 
going  with  child,  what  is  the  €arUefi  time  for  a  child's  being  born 
alive,  and  what  the  laitji.  The  anfwer,  which  he  obligingly  re- 
tamed  through  a  friend,  we  have  liberty  to  publifh ;  and  it  ivaa 
expreifed  in  the  words  following,  i.  Tbe-u/nal  piriod  is  nim  ct^^ 
ftiular  months ;  hut  then  is  «vtry  commfgly  a  diffirenct  %f  one,  t'W$» 
sr  ihrei  wiiAs.  2.  J  child  may  'hi  horftdi'oe  at  any  time  from  three 
months ;  hut  nnejie  mm  hern  *with  powers  of  coming  to  manhood,  or 
ffheing  reared,  hefore  fevcn  calendar  months,  or  near  that  time.  At 
Jsx  months  it  cannot  he,  3.  /  ha^e  known  a  woman  hear  a  Jiving 
child,  in  a  pert'tQly  natural  tssay,  fourteen  days  later  than  nine  calendar 
$Mnths,  and  believe  t*ufo  ivomen  to  have  hcen  delivered  of  a  child 
flive,  in  a  natnral  n»ay,  ahove  ten  calendar  months  from  the  hour  ef 
con^ej>fion, 

[  1 95*  ^e  J  (?)  Both  in  civil  and  criminal  fuits  the  common  law  is  very  nice  [Note  191.] 
in  requiring  every  ilTuabie  fad  to  be  aliedged,  not  only  within  a 
county,  but  alio  within  a  parijh,  town,  or  banket,  or,,  for  want  of 
dther  of  thefe,  fome  other  known  place  of  the  fame  county,  noc  be- 
ing a  hundred,  which  probably  was  excluded  as  too  large  a  divifion ; 
and  if  this  rule  was  not  obferved,  it  might  l^e  pleaded  in  abate- 
ment, or  otherwife  taken  advantage  of,  by  either  party,  according 
to  the  ftage  of  the  fait.  Cro.  Eiiz.  260.  Th^l.  Dig.  Er,  Jib.  2. 
c.  15.  to  18.  Com.  Dig.  Ahatement,  H.  i|.  Pleader,  C.  20.  Tne 
iieceffity  of  having  the  county  named  is  very  obvious ;  as  other- 
wife  it  could  not  be  known,  whether  the  court  had  jurifdidion,  who 
was  the  proper  officer  to  dired  the  procefs  of  the  court  to,  or 
whence  the  jury  was  to  come,  and  confequently  the  caofe  could  not 
go  on.  Nor  is  it  difficult  to  account  for  ilating  a  particular  placg 
In  the  county.  One  reafon  might  be,  that,  if  there  was  no  other 
explanation  of  the  cafe  where  the  caufe  of  a£tion  or  ground  of  de- 
fence arofe,  than  by  reference  to  the  extenfive  limits  of  a  county, 
the  allegation  might  fail  in  that  certainty  fo  effential  to  its  being 
either  well  underllood  or  properly  controverted ;  and  the  rule,  fo 
far  as  it  may  have  this  foundation,  dill  continues  unchanged.  But 
the  other%nd  principal  reafon  was,  that,  if  iffue  was  uken  on  the 
^id  alledged,  it  might  be  tried  by  a  jury  of  the  vijne  or  aeighbour- 

(  N  4 )  ^ood. 
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iiood,  which  oar  anceftors  conceived  to  be  more  likely  tobe  qaalified 
to  inveftigate -aiu)  dtfcoyer  the  truths  than  perfons  linng  at  adiftance 
from  the  Tcene  of  the  tranfadion.  For  this  purpofe  the  venire  facias 
always  direded  the  (beriff'  to  fummon  a  jury  from  the  neighbour- 
hood  of  the  parijb  or  place,  within  which  the  faft  to  be  tried  was 
alledged;  and  this  was  not  mere  form;  for  it  was  the  (heriff'a 
<luty  to  anend  to  the  dire£lion ;  and  if  at  Uafifi^ur  of  the  hurtdred» 
in  which  the  place  was  fitaate,  were  not  included  in  the  panel  re- 
turned by  him,  it  was  a  good  caufe  of  challenge  to  the  arraj  or 
nvhele  funei ;  or  if  four  fuch  perfons  did  not  attend  to  be  fwom«  the 
foils,  or  particular  juror s«  might  be  challenged  for  the  fame  default. 
•Poll.  157.  a.  48.  £.  3.  30.  48.  Afl*.  5.  7.  H.  4.  46.  21.  £.  4. 
59.  b.  Nay,  fo  very  effential  did  the  common  law  deem  the  hav* 
ing  feme  of  the  neighbours  on  the  jury«  that,  if  the  vifne  appeared 
on  the  record  to  be  from  a  wrong  place,  whether  in  confequence  of 
the  party's  alledging  the  faA  in  a  place  not  proper  for  a  *ui/ae,  or  of 
the  court's  mif-awarding  it,  in  both  cafes  it  was  equally  a  mif-tria]» 
and  a  good  ground  for  a  motion  to  arreft  the  judgment,  or  for  re- 
veriing  it  by  error.  Cro.  Eliz.  260.  Hob.  5*  But  thus  reHri^ng 
every  vi/ne  to  a  particular  pan  of  the  county,  though  well  intended » 
was  followed  with  great  inconveniencies.  It  encouraged  the  loiing 
party  after  a  trial,  to  make  trivial  objedions  to  the  'vi/ne,  in  order 
to  dUappoint  his  adverfary  of  the  fruits  of  a  juft  verdiA ;  and  either 
becaufe  the  rules  for  laying  the  vi/ne  were  in  themielves  vague,  or 
becaufe  they  were  pervert^  by  an  over-curious  interpretation,  fuch 
objeflions-  not  only  became  very  common,  but  often  fucceeded>  aa 
appears  from  the  profusion  of  cafes  and  learning  to  be  met  with 
on  the  fubjed  in  our  Reports.  See  Roll.  Abr.  and  Vin.  Abr.  tit. 
Trial.  At  length  the  grievance  became  fo  intolerable  to  fuitorsn 
that  parliament  inter pofed  to  relieve  them  ;  for  which  purpofe  fe- 
veral  ilatutes  were  made.  The  21.  Jam.  c.  13.  gives  aid  after 
verdict,  where  the  vi/ne  is  fartij  wrong,  that  is,  where  it  is  award* 
cd  out  of  too  many  or  too  few  places  in  tbe  county  named.  The 
16.  &  ly.  Cha.  2.  c.  8.  goes  further)  and  cures  the  defeftof  the 
vifne  (wW/y,  fo  that  the  caufe  was  tried  by  a  jury  of  the  proper 
county,  without  any  regard  to  the  part  of  the  county  from  which 
•the  jury  came.  Still,'  however,  either  party  was  at  liberty  to  ob.* 
jefl  to  the  default  of  hundredors  at  the  trial,  which  was  found  to 
be  very  troablefome  on  account  of  the  difficulty  of  always  having 
four  jurors  fo  qualified.  I'he  4.  &  5.  Ann.  c.  16.  therefore  di- 
reds,  tlKit  every  *i>c/tire  facias  (ball  be  awarded  from  iife  body  of  the 
county  in  which  the  adion  is  triable.  But  ihefe  (latutes  do  not 
extend  to  indiBment$  or  other  criminal  fuits  \  nor  has  any  a£t  been 
yet  made  to  include  any  fuch,  except  the  24.  G.  2.  c.  18.  which 
only  applies  to  adions  on  penal  ftatutes.  Why  a  regulation  (b 
convenient  fhould  be  thus  cciifined  principally  to  civil  cafes,  {^tvn^ 
unaccountable.  However,,  though  the  ancient  law  continues  in 
force  as  to  trials  for  crimes,  yet  it  hath  been  lone  deviated  from 
in.pradice;  lord  Hale  taking  notice,  that  even  during  his  tim^ 
He  never  knew  an  inllance  of  a  challenge  for  want  of  hundredors 
in  trcafon  or  felony  ;  and  the  (heriiFs*  as  we  are  well  informed,  now 
always  fummoning  juries  from  the  county  at  large,  without  the 
leall  regard  to  the  vifne  of  each  indidment.  2.  Hal.  Hifl.  PL 
C.  272.  Under  fuch  circumftances,  retaining  the  form  of  a  ^ifm 
from  the  particular  place  of  the  county  in  which  the  crime  is  al«* 
ledged,  merely  lervcs  to  create  delay  and  embarraEinent  in  th« 

diflribgUQU 
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diftribtttion  of  criminal  ja(lice,  whenever  an  aceufed ''{>eTfon  may 
.chale  captioufly  to  exert  his  right  o^  challenging  for  default  of 
hundredors, 

r  126    a  1       (0  The  cafes  to  this  point  difagree  j  but  the  moft  modern  arc  [Note  192.] 
*-         *     '"^  .with  lord  Coke.    See  Vin.  Abr.  Trial,  S.  a.  2. 

(2)  The  cafe  cited  from  the  Ycar-Book  of  41.  E.  3.  is  a  dirc6k  (Note  I93.] 
authority  to  this  purpofe.  However  it  may  be  doubted^  whether 
the  doArine  continues  to  be  law.  At  leaft  it  fails  in  principle,  if  k 
is  founded  on  the  notion  that  the  prefumption  of  the  hulband's  be- 
ing the  father  of  every  child  the  wife  bears  or  conceives  during  the 
marriage,  cannot  be  repelled  by  evidence  to  the  contrary.  Such  a 
pofition  indeed  is  aiTertcd  more  than  once  by  lord  Coke  in  the  pre- 
lent  work,  and  may  be  met  with  in  other  books.  PoIL  244.  a. 
373-  *A*  Vin.  Abr.  Baftard^  A.  2.  &  fi.  But  it  never  was  an  uni* 
verCal  rule,  lord  Coke  and  all  the  authorities  agreeing,  that  if  tbb 
ho  (hand  is  beyond  fea  during  the  whole  time  of  the  wife's  going 
with  child,  the  iflue  is  a  baftard.  Nor  is  the  pofition  in  any  degree 
true  4it  prefent;  for  ever  iince  Peodrel's  cafe  in  the  5.  Geo.  2.  ic 
has  been  fettled>  that  not  only  proof  of  being  out  of  the  kingdom, 
but  alfo  every  other  kind  of  evidence  tendine  to  prove  the  impof- 
.ijbility  or  even  improbability  of  the  hu(bana*s  being  the  father* 
is  admiflible.  1,  Biackft.  Comment.  5th  edit.  457.  2.  Stra.  925. 
3.  P.  Wms.  365.  Bott's  Poor  Laws,  2d  ed.  105.  Our  books  do 
not  ftate  on  wnat  grounds  Pendrel's  cafe  was  determined.  But 
ytry  ancient  authorities  are  not  wanting  to  juflify,  over-ruling  the 
.do£lrine  which  prevailed  in  lord  Coke's  time.  6 radon  taking  no- 
tice of  the  prefumption,  that  marriage  proves  legitimacy,  adds,  // 
Jemper ftabitur  huic  prafhmptionit  donee  prohetur  contrariumt  ut,  ecee, 
maritus  prchatur  m/t  concubmjfi  aliquamdiu  cum  uxore,  infirmitate  *vel 
4iUd  caujd  impedttusj  vei  irat  in  ed  in*valitudine  ut  generate  non  poffit. 
Brad.  fo.  6.  a.  In  another  place  the  fame  author  is  iliU  more  ex- 
plicit, for  he  (lates  it  to  be  a  violent  prefumption  agatnil  the  child's 
legitimacy,  if  the  hulband  is  proved,  propter  aliquam  infirmitaiem, 
'velfrigiditaiem,  vel  aliam  impotentiam  coeundi,  permultitm  tempus  non 
toncubui£e  cum  uxore  \  or  fi  probntur,  quod  extra  regnum  vel  prO" 
vinciam  per  biennium  et  ultra  longe  txttterit,  quod  *vehementer  pratjunu 
poffit,  quod  ad  uxortm  accejfum  habere  uon  fotuit.  Bradt.  io,  63.  b. 
There  are  alfo  other  Railages  to  a  like  effed  both  in  Braflon  and 
Fleta.  Brad.  fo.  70.  b.  278.  a.  Flet.  lib.  i.  c.  15.  It  is  worthy 
remark  too,  that  not  only  thefe  limitations  of  the  rule  oi pater  efi  quern 
nuptia  demonjtrantf  but  even  the  words  of  them  are  in  a  great  de* 
greelrarrowed  from  the  text  of  Judinian.  See  Dig.  lib.  1.  tit.  6. 
L  6.  But  this  by  no  means  ought  to  le/Ten  their  value  with  our 
common  lawyers.  On  the  contrary,  it  (hould  be  deemed  an  ad- 
ditional reafon  for  referring  to  them ;  becaufe  the  trial  of  gineral 
baflardy  belongs  to  the  eccleiiaHical  courts,  and  thefe,  in  this  in- 
fiance^  as  well  as  in  others,  are  much  fwayed  by  the  authority  of 
the  Roman  law.  See  further  on  this  fubjed  Godolph.  Repertor. 
Canon.  477.  Bryd.  Law  of  Ba(Urd.  83.  Voet  ad  Panded.  lib.  i. 
tit.  6.  (ctk.  6.  Ayl*  Parerg.  xxu  Bafiardj,  and  the  fame  title  in  the 
j^bridgements. 

[l27«  a.]  .    (0  In  very  ancient  dmes  amercements  were  a  confiderable  ob-  [Note  104.] 
jed  in  our  law^  as  appears  by  the  Great  Charter's  prohibiting  their 

exorbitancy. 
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esBrbiciiief ,  and  die  writ  of  tmdtraia  wdftntm^Sm  ftr  tAtntm 
agiaill  cxccflive  aacroeflitBts  k  coaiu  aot  bdaf  of  reoot£ 
F.  N.  B.  J5.  a.  But  lb  £v  as  regardi  aAcrceoiCDts  on  jadgacats 
in  dvil  rpiti  io  the  king's  ooaru  of  record,  they  have  kmi  been  amv 
fwm.  Yet  IB  loffd  Cmlc's  cudo  k  was  error  to  onti  iJk  cntrjr  of 
them.  5*  Co.  49.  a.  Now  indeed  kjr  the  16.  &  17.  Cba.  a.  c  S. 
fuch  an  error  is  ameadaUe, 

(Note  195.]  (s)  Since  lord  Coke"^  dne^^^nMA/j^ri/aiaiaiiBg,  accoaspaaied 
with  Avfr'sf  in  numu  bas  been  aude  a  cfH^  leleay.  See  aa.  and 
33.  Cha.  a.  c.  i.  commo^  i3cd  the  Ctnenttj  ad. 


[Note  196.]       (t)  It  bas  been  e^ell  obfenrcd,  that  ^fmctt  at  applied  in  owr  Xizj.  b.l 

law  p4eadiDgs»  aieans,  not  ^LJu/iJicatiBBp  which  is  the  ordinary  fig-  ^ 
niAcation,  but  a  dtniml.    3.  BUckft.  Conm.  Sth  ed.  a96.    H^d  this 
occorrcd  to  the  author  of  the  book  on  ntd  a6ioos»  he  would  not 
have  been  at  a  k>is  for  the  realbn  of  cde  tenmu^s  drfnUimg  tbt  it- 
mMtuUua^s  ri^ht  in  a  writ  of  right.    Booth  on  Real  AAioas  112. 


[NoU  197.  ]  ( I )  Whether  the  common  law  gives  proceft  of  oatkwry  agabft  [  1 28.  b«  J 
crimes^  being  merely  ttmftruSi'vi  breaches  of  the  peace,  was  qoef- 
tionrd  in  a  late  cafe  before  the  king's  bench  on  a  /r'AW.  But  the 
chief  jut)  ice,  in  delivering  the  courtVjudgment,  fpoke  at  Ur^e  to 
pro\  e,  that  fuch  procefs  lies  againft  crimes  uni<ver/mtly.  Mr.  Wilkes's 
caie  4.  Barr.  v.  4.  page  2537.  However,  the  realoning,  on  which 
this  opinion  is  ^rooo£d,  Uands  opp(>('jd  by  a  former  judgment  of 
the  common  pfeas  on  a  prior  cafe  relative  to  the  fame  gentleman, 
a.  WilC  151.  But  it  was  adopted  by  both  houfes  of  parliament, 
when,  in  his  cafe,  they  refoived,  that  privilege  of  parliament  doth 
not  extend  to  Uhels.  See  Annual  Reg.  for  1 764.  The  ars amenta 
for  the  contrary  opinion  are  forcibly  e^cpreiTed  in  a  proteft  by  fome 
of  the  lords,  who  were  againil  making  fuch  a  refoludon.  Journ* 
Pom.  Proc.  29.  Nov.  1763. 

[Note  198.  ]  (2)  Ubi  natns  in  partibus  tranfmariois^ki//  M9t  hi  a»  alUm.  Sa 
Hill.  13.  E.  I.  rot.  I.    Hal.  MSS. 

[Note  199*]  (1)  But  now  by  the  12.  Sc  13,  W.  3.  c.  a.  naturalized  peribns  fl^O.  a«1 
are  incapacitated  from  being  of  the  privy  council,  members  of  cither  ^  "f  •* 
houfe  of  parliament!  or  enjoying  any  office  or  place  of  truft,  civil  or 
military,  or  from  having  any  grant  of  lands  or  other  hereditaments. 
The  i.G.  I.  goes  ftill  further;  for  it  enads,  that  no  bill  of  nacu- 
ralization  (hall  be  received  without  a  daufe  to  this  ei¥ed.  1.  G.  i. 
ft.  2,  c.  4.  f.  2.  But  when  any  foreigner,  diftinffuiftied  by  emi- 
nencc  of  rank  or  fervices,  is  naturalized,  it  is  ufual,  £rft  to  pafs  an 
%&,  for  the  repeal  of  thefe  ftatutes  in  his  favour,  and  then  to  pafs  an 
zSl  of  naturalization  without  any  exception. 

[Note  200.]  (2)  This  imports  a  fpecial  a6l  of  parliament  to  be  necdTary. 
But,  whatever  the  law  might  be  in  lord  Coke's  time,  now,  by  fe- 
veral  modern  ftatotes,  persons  born  beyond  fea,  if  their  /athers,  6t 
paternal  grandfathers,  were .  natural-bom  fubjeds,  are  likewife 
made  fo,  though  with  an  exdufion  of  fome  unfavonred  perfons. 
7.  Ann.  c.  3*  4.  G.  2,c.  21.  13.  G.  3.  c.  21.  See  ante  fo.  8.  a. 
note  I. 

(1)  Here 
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r  1 20 •  b.  1      (0  ^*'^»  **  *^^^  generally  where  lord  Coke  mendom  frrftffkd^  [Note  20|. ) 
••       <  *      *  -*  perfonS)  he  muft,  wt  conceive,  be  onderftood  to  write  as  of  the  Taw 

before  the  difTolution  of  monaftcries,  and  the  confeqoent  eftablifh* 

xnent  of  the  proteflant  faith.     See  ante  3.  b,  note  7. 

(2)  £t  nota  itpdl  ht  triid  hy  the  recvrd^  if  be  he  in  amity  t  not;  (Nott  20S.') 
AftK*  a  froclamation  of 'war.     But  a  proclamation  prtMiting  comrnirce^ 
as  andeniiy  hetiveen  tht  emperor  and  ibe  queeni  doth  not  di/abk  a  Ger^ 
man  in  a  firfinal a3ion.    Trin.  41.  Ehfc.  C.  B.  Hal.  MSS«     - 

(3)  Bat  now,  on  declaring  war,  the  king  ufaally,  in  the  procla-  [  Note  203.  ] 
mation  of  war,  qualities  it,  by  permitting  the  fubje^s  of  the  enemy 

refident  here  to  continue  fo  long  as  they  peaceably  demean  them- 
Mves;  and,  without  doubtj  fuch  perfons  are  to  be  deemed  alien 
friends  in  effe&. 

(4)  A  female  alien  fiall  ba've  dcvjer.     Rot.  Pari.  8.  H.  5.  n.  15.  £Notc  204.  J 
9«  H«  5.  n.  pro  CotniciiTa  4rundM.    Hal.  MSS.-^See  ante  31.  b, 

Y^Otft  9. 

[130,  a.]      (i)  A  refpe6lable  writer,  confidering  women  as  not  rcqmfitc  [Note  205.} 

in  A  camp,  thinks,  that  here  lord  Coke  midakes  proteSions  for  ef- 

Joins.    Barr.  on  Ant.   Stat.  If.  ed.  154.     But,  as  we  apprehend, 

thofe  who  have  been  accuftomed  to  a  camp-Iife,  will  bear  teIli-> 

'  mony  to  the  neceffity  of  each  of  the  three  capacities  mentioned  by 

lord  Coke. 
I 

[13 1,  b^l      (z)  Since  lord  Coke's  time  protcftions  have  fallen  wholly  !nto  [Note  206.] 
^  difufe;  lord  Cotts,  a  famous  officer  in  the  reign  of  William  the 

^ird)  being  the  Udl  peribn  indulged  with  one,  of  whom  our  Reports 
take  notice.      3.  BUckft.  Comm.  8th  ed.  289.  &   t.  Lev.  332. 
However,  it  is  UiU  ufual  in  ads  of  parliament  to  guard  againft  the 
f'  ufe  of  proteftions  in  fuits,  to  which  perfons  a^ng  under  the  autho« 

' ;  rity  of  the  legiflatute  are  parties. 

[112.  a.  ]      (i)  See  ace.  2.  Co.  48.  b.    Blackft.  Comm.  8ih  ed.  v.  i .  p.  132.  r^^otc  207.] 
^  V.  a.  121.    But  by  lord  Coke's  obferving  here,  that  natnral  is  added 

to  ouft  aUfemfkSf  it  items  as  if  he  did  not  conceive  it  to  be  abfo- 
luiely  ueceflary. 

[133.  a.  j  (2)  The  whole  record  of  Wcyland's  cafe  is  amongft  the  CoU  [Note  208.] 
legion  of  Parliamentary  Records  lately  publifhed ;  and  by  this  it 
appears,  that  lord  Coke  is  not  very  accurate  in  the  ^wwrds  of  his  ex* 
trad.  1.  Pari.  Rec.  66.  Amongft  other  deviations  from  the  re- 
cord, one  is,  that  he  mentions  tnm  or  thru  like  cafes  to  have  been 
'  recited,  whereas  in  the  record  the  only  one  taken  notice  of  is  that 

of  Matilda  the  wife  of  Robert  CiiTor,  in  tlie  reign  of  Henry  tlie 
third. 

(3)  But  though  it  is  not  a  civil  death,  yet  for  the  time  the  effeft  [Note  200.1 
is  the  fame  to  the  wife;  and  therefore  it  is  equally  neceflary,  that  ^'■' 

Ihe  fiiould  have  a  right  to  fue  alone.  For  the  aothorities  on  this 
ikbjed,  itt  4.  Vin.  152.     1.  Com.  Dig.  18. 

•.   (4)  Vid.  Mkh.  9.  &  10.  E.  i.  Rot.  46.      A  nrife  Jhali  have  a  f^^ote  210.] 
ffpri^  if  d:tMt  og^nfi  her  bn/htnd^  *who  leviv  a  fm  in  her  name.-^ 

yid. 


I 


Lib.  2.      Cap.  1 1.  Of  yillcnage.       Seft.  200,  20T.  i 

Vid.  Rot.  Pari.  3.  &  4.  E.  4.  n.  42.  Special  aft  to  enahli  the  duchefs 
tf  Exeter  to  aQ  as  aJtngU  'woman  d-anng  tbt  tift  of  her  hufiami,  luho 
*was  atiainied  0/  treajom*  ilaL  M^^o.— See  the  a<d  in  Ro.  FarL 
V.  5.  p.  548. 

{Note  211.]        (1)  We  have  fearched  in  vain  for  the  parltamenury  roll  <>^[l33*  ^*J 

8.  Hen.  6.  cited  in  the  margin »  as  an  authority  tor  this  policioo.  It 
is  neither  amongll  the  printed  Statutes  at  large,  nor  among ll  the 
Roils  of  Parliament  lately  publifhed.  Yet  it  is  taken  notice  of  as 
a  llatute  in  the  Abridgment  of  Parliaioenury  Records.  Colt.  Rec. 
589.  In  another  ot  lord  Coke's  works,  he  c::es  it  as  of  the 
8.  Hen.  6.  See  2.  Inlt.  18.  But  we  cannot  Hwd  any  fuch'ftatute 
in  print.  It  is  not  meant  by  this  to  douut  tiie  exigence  of  fuch  a 
ilatute.  We  only  appiize  the  reader  of  the  inaccuracy  in  the  re- 
ference to  it.  Por  the  dodrine  of  marriages  of  the  royal  family^  we 
refer  the  curious  readt-r  to  tne  opinion  of  the  judges  in  int  rc'gn 
of  George  the  firlt,  when  they  wtre  confuhed  on  the  prero5\:.;e 
claimed  by  the  king  over  his  grand  children;  and  to  the  c^.. ."^^^-k, 
whilll  the  ad  of  the  prcfent  reign  for  regulating  the  fui.  re  n/^..'- 
riages  of  the  royal  family  was  under  the  confider;::ion  01  i  iri-..i- 
jnent*     See  Portefc.  Rep.  401.     12.  Geo.  3.  c.  li.     Am    Kt^. 

'  for  I772>  and  the  two  Proteils  of  the  diilentient  lords  in  joujo. 

Dom.  Proc.  3.  March  1772. 

[Note  212.]         (1)  Mr.  Watbington,  one  of  the  writers  againft  the  difpendng  [134*  ^*J 

power  in  the  reign  of  James  the  fecond,  inftds,  thai  in  the  Saxon 
times  biihopricks  were  conferred  in  parliament;  and  that  the  king's 
inveftiture  was  fubfequent  to  fuch  eledion.  Por  proof  of  this  por- 
tion, one  of  his  chief  authorities  is  the  following  pafl'age  in  In- 
gulphus  :  A  mult  is  anms  anio  retroaSis  nulla  trat  elodio  pralaiorum 
mere  libera  et  camnica ;  fed  omnti  digmtates,  tarn  efifcoporum  quiam 
ah  bat  writ  regis  curia  pro  Jud  tomplacentia  confer  eh  at.  Jngulph.  HiiK 
iol.  509.  b.  Obiervat.  on  Ecdef,  Jurifd.  24.  Another  inilance  re- 
lied on  is  the  eledion  of  Wulflan  biOiop  of  Worcefler,  which  Mat* 
thrw  Paris  defcribes  in  the  words  following:  Vlfianus,  eL£io  ad 
archiepifcopatkm  Ehoracenfem  Aldredot  unanimi  confei^u,  iam  cleri 
fuam  tot i us  plehis,  rege  infuper,  ut  quern  'velient  fihi  ^  eligerent  prafulem 
et  animarum  pafiorem,  annuetUe^  in  eptfcopum  Ojujaem  loci  eligitur* 
Maiih.  Par.  Hilh  20. 

fNote  213.]     .  (2)  After  fome  druggies,  Henry  gave  up  the  point  of  in?cfli- 

ture;  but,  according  to  mr.  Waihingionv  eledions  of  bi(bops  con- 
tinued as  before  till  king  John's  time  ;  and  he  fays,  there  are  pre- 
cedents of  many  biftiops  eleded  in  parliament  in  the  reigns  of  Ste- 
phen and  Henry  the  fec'ond.  Obfervat.  on  Ecdef.  Jurild.  33.  and 
2.  Spelm.  Condi.  42.  &  119. 

[Note  214.  ]       (3)  3 1.  H.  8.  c.  9.  &  1.  E.  6.  c,  2.     But  the  former  Hatutc  only 

relaies  to  the  new  bifhopricks  ereded  by  Henry.  See  RaflalPs 
3d  ed.  of  Stat. 

[Note  21c.]  (4)  ^"^  notwithdanding  the  repeal  of  the  1.  £.  6.  the  eledion 
of  bifliopsis,  as  thai  flatute  emphatically  exprefTes  it,  mtrcfoadc^m^ 
colour ^  stad  pretence ;  for  by  the  2C.  of  Hen.  8.  if  they  do  not  eled 
the  perfon  recommended  by  the  Icing's  letter  miffi*ve»  which  accom- 
panies his  conge  d^eUre^  they  incur  the  penalties  ofAprstmunire.  See 

f.  7. 


J 
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H  Jm  Thcrs  II  no  fucH  ftatotc  now  in  fbrcCf  in  refpcd  to  deane- 
ries, whicti  we  hive  oblerved  in  a  former  note ;  and  yet  the  eledion 
to  the  i$U  deaneries  is  in  praftice  controuled  by  the  kinj^'s  letter 
miiiivet  as  much  as  the  eledion  to  biihoprics.  See  ante  96.  a. 
note  5.  It  is  probable,  therefore,  that  the  ietter  miffiift  is  of  con- 
iiderably  greater  antiquity  as  to  both  than  the  ilatute  of  Henry  the 
eighth*     Ibid.  t 

(5)  This  was  once  doubted;  for  the  i.  Ma.  it  2.  c,  20.  which  [Note  216, J 
repealed  the  i.  Edw.  6.  was,  by  an  overfight*  as  it  feems,  wholly 
abrogated  by  the  i.  Jam.  1.  c.  29.  inftead  of  being  abrogated 
merely  io  far  as  relates  to  the  marriage  of  prielis.  At  length,- 
however,  the  judges  held,  that  the  i.  £.  6.  c.  2.  was  virttially  re- 
pealed by  the  i.  ^  2.  Ph.  &  M.  c  8.  and  i.  Eliz.  c.  i.  See  Trafts 
by  Antiq.  Soc.  V.  3.  p.  41 6.  12.  Co.  ^.'— It  is  obfervable,  that 
lord  Coke,  in  this  his  account  of  the  patronage  of  biihopricks,  omits 
diftingttilhing  thofe  of  the  «/</  foundation  from  thofe  of  the  ntia. 
But  this  is  maferial,  the  latter  being  (llll  donuti*ui  by  letters  patent, 
according  to  the  ftatute  of  31.  H.  8.  which  authorized  their  eredion. 
See  31.  H.  8.  c.  9,  in  Raftall's  edition  of  the  (latutes. — As  to  the 
Irijb  and  Wtl/b  biihopricks,  about  which  lord  Coke  is  filent,  the 
former  by  force  of  the  IriQi  ftatute  of  2.  Eliz.  c.  4.  are  made  do^ 
uaiivt  by  the  king's  letters  patent ;  but  what  the  latter  are,  we 
cannot  at  prefent  inform  the  reader,  mr.  Browne  Wiliis's  Sur*vey  of  • 
the  Cathedralt^  which  is  the  only  book  we  are  po^elTed  of  on  tlie 
iubjed*  not  iiating  how  the  WelJh  bilhops  are  created. 

£134*  '^•J      (*)  -A^*  ^^^  7^'  ^'  ^  97'  si.— We  have  already  taken  notice*.  [Note  1 17  1 

that,  according  to  lord  Hale,  the  title,  by  which  bilhops  fit  in  par. 
tiament,  is,  not  having  haronial  pofleffions,  but  u/age  and  Ckftom ; 
and  that  his  notion  had  been  ably  controverted  by  bi^op  Warbur- 
ton.  Ante  70.  b.  n.  2.  Hjwever,  on  further  invefligating  the  fub- 
jed,  we  incline  to  concur  with  lord  Hale.  But  then  it  is  with  fome 
little  additiotu  In  the  Anglo-Saxon  times  the  biOiops  certainly  ^ 
were  admitted  to  At  in  parliament ;  and  as  this  was  prior  to  their 
holding  their  ellates  by  a  baronial  tenure,  it  could  not  then  b^  on 
account  of  their  baronies ;  nor  will  it  be  eafy  to  fugged  any  other 
probable  reafon  for  their  prefence  during  that  period,  than  an  ufago^ 
founded  on  the  propriety  of  having  the  heads  of  the  church  to  guard 
it  from  injury,  and  to  aiiift  the  other  members  of  the  legiflature  in 
their  deliberations  on  religion  and  other  ecclefiafUcal  concerns.  At 
■the  ConqueK,  as  all  agree,  the  poffeffions  of  the  bi(hops  were  con- 
'  ^erted  into  baronies ;  and  for  a  long  time  after  they  were  fum. 

moaed  to  parliament  as  barons  by  tenure.  But  it  is  no  lefs  certain, 
•that,  for  many  centuries  pall,  they  have  been  called  to  fir,  without 
any  regard  to  their  temporal  poffeffions  or  the  tenure  by  which  they 
are  holden ;  which  is  mere  especially  true  in  the  inflance  of  the 
new  fees  ereded  by  Henry  the  eighth,  the  bilhops  of  thefe  nevrr 
having  had  any  eilatcs  by  a  baronial  tenure,  and  confequently  hav- 
ing no  claim  to  be  called  to  parliament,  otherwile  than  as  prelates 
of  the  church,  anid  by  reafon  of  the  ufage,  which  had  io  long  be* 
fore  prevailed  in  rcifped  to  their  order.  If  all  this  be  fo,  then, 
though  the  biHiops  once  fat  in  parliament  for  their  baronies,  yet 
lord  Coke's  pofition,  which  imports,  that  they  dill  fit  by  the  fame 
tide,  is  not  (Iridly  accurate;  but  we  Qiould  rather  adopt  lord  HaJe's  * 
idea  iif  their  £tdng  by  ufage  as  more  applicable  to  the  pr«fent  cir> 

^umAances, 
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CBitftances.  Perhaps,  indeed,  lord  Coke  only  meant  to  refer  to  th* 
more  ancieDt  reason  of  their  being  fummoDed  to  parliameot*  and 
tbeace  to'  infer,  that  in  prerQjnption  of  law  they  are  ftill  deetied  to 
be  caUod  oo  the  fame  acconiit ;  in  which  cafe  there  is  little  more 
tbao  a  difeiVEAce  of  words  between  him  and  lord  Haie<  As  to  bi- 
Aop  Warborton's  hypothecs  on  this  fubjed ;  we  flill  think  that  he 
fhews  great  ability  ;  but  at  the  fame  time  we  cannot,  help  owning^ 
that  he  appears  to  as  to  have  too  much  indulged  in  fpecolation, 
more  ad^f  rtiog  to  what  ftrodc  him  as  the  took  rational  and  proper 
grounds  of  admiMig  the  htihopi  into  the  hooie  of  lords,  than  to  the 
m^  of  the  real  title*  He  reprefents  the  biihops  to  fit  as  iar^ns  fy 
timmn,  fo  far  fts  regards  ihsi  Judicial  capacity  of  the  londs,  and  as 
p'ilam  9f  th  ckttrtb^  fo  far  as  the  lords  aft  in  a  Itgiflati^g  cha* 
faOer*  fivt  the  faft  on  which  he  Uulds  the  fiHI  part  of  bis  dif. 
itnAion  faSs  Um  ;  becaufey  for  ite  reafons  already  liated^  the  bt- 
Siopa  oo  hmger  hare  baronies  by  teniirt»  nor  liavo  had  any  for  fe* 
¥eral  oentdries  pail.  Befides,  independently  of  this,  the  whole  of 
the  fpecmlation  feems  lo  us  unfouaded  in  any  faffident  Authority^ 
lUid  confeqttcntly  the  mere  ^spring  of  modem  refinement;  our 
fimple  stnd  uidettered  ancoftotnu  when  they  laid  the  foondatioi^s  of 
the  £»2U(h  parUamentj  not  being  Kkely  to  have  a6ted  under  the 
inflaence  of  a  policy  fo  deep,  as  &e  nice  diftindlion  thus  attributed 
io  them  neceifarily  fgppofes*  At  orefont  we  have  only  to  add  lur* 
thiV  on  this  CutiOm  and  difiicult  lubje^l,  that,  as  we  have  touched 
it  ib  (iightly>  our  oldfervatioiM  flioirid  be  underftood  as  intended  to 
convey  only  a  fenml  ideai  iShoold  the  reader  have  occafion  to 
penetrate  more  deeply  into  the  fubjefli  he  muii  confult  the  feveral 
piecec  publUhad  in  1679  ^^  ^^  eontrOtei'ted  qu^ftionj  whether  thei 
Dtfhops  can  vote  in  the  preliminary  fteps  of  a  bill  of  attainder  9 
particularly  the  tra^  by  biihop  StiHingfleet  and  mr.  Hdnc  for  the 
r.i^ht»  and  thofe  by  lord  Uollis  againft  it.  See  1.  Burn.  Hift.  Uki, 
ed*  f6o«  a.  Stillingieet's  £ccle/T  Caf.  aaS.  Hunt't  At-^arfient 
for  the  Right  of  the  Bifliops  in  Capital  Cales  12^.  Hoilts's  Ai;« 
Oisdns»  i^a.--^ee  fiurther  Sold.  tit.  Hon.  ed.  1678.  p.  697.  Staundf* 

P1.CJ53- 

[Note  218.]  (t)  Writ  of  fivnmom  in  a  common  recovery  wai  made  return-  [1  ^^,  ail 
able  in  a  month  from  the  day  of  £after»  which  happened  10  be  £««•.  ^  ^^ 
day\  and  the  tenant  in  tail,  who  was  vouchee,  died  the  fame  day. 
The  judgment  was  reverfed ;  beraufe  it  could  not  be  given  till  the 
day  after  the  vouchee's  death,  and  then  it  came  too  hitc.  S'wan 
and  Broemtp  4tb  part  Burr.  v.  3.  p.  1596.  But  though  Sunday  it 
not  diei  juridicBi  for  giving  judgment^  or  awarding  judicial  proceC54 
y^t  it  is  for  fome  o£er  purpoies>  aa  for  exhibiting  an  informatioa 
'  on  the  5«  &  6*  £•  6.  againfl  mgraffing*    W.  Jo.  156. 

[Note  219.]        (2)  In  confequence  of  the  abbreviation  of  jMichkelmal  terraibf 

the  24.  Geo.  a.  c.  48.  thefe  iwo  dayf  do  not  now  fall  within  it. 

[Note  220  ]       (1)  Ace.  Fitzh.  N.  B.  27.  H.    At  common  law^  infants  coi;^  [^  35"  ^*\ 

neither  fue  nor  dofend,  except  by  guMrdiam ;  by  whom  was  meant, 
QOt  the  guarcfiah  of  the  infant's  perfon  and  eftate,  but  citbdir  one 
adufiicted  by  the  court  for  the  particolar-fuit  on  the  infant's  perfbnal 
appearance*  of  appoipted  for  fuits  in  general  by  the  king's  letters 
patent*  F.  N.  B.  27*  H.  k  L.  Sty.  369.  Bra  Gardein/^.  ii. 
4  17.  But  this  role  was.  found  incbnyenienti  it  fbaetiiaes  bap-^ 
6  pcning* 
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Lib.,  i.  Of  Viilenage.  SeA;  ±<4^ 

pening,  thfllt  « iiiftit  wis  fecreted  b^  tkak  having  the  legal  cnT* 

tody  Sf  biffl*  and  fo  pwvented  irow  applying  to  have  a  guavdiaa 

mJMum  appointed.     Bence  was  ieen  tke  nMofficy  of  poraittinc 

any  pcr^  to  litigale  ftr  the  infanc't  bmefit,  who  ftottld  ho  d£ 

polea  t»  lilqae  the  cxpenot.    On  chu  principle  the  #atiiie  «f  WeA- 

ttiafter  the  firft  enahles  any  one  to  iiie  as  procUm  mmy  Aran  inftnc 

in  as  atffc,  where  the  iaiuit  htmCdf  it  ofloigned  hy  hb  gaavdka* 

cr  otherwife  diftmhed  Ironi  Mng  the  aike«    3.  B.  4.  a.  49.     a. 

Inft.  a6i.    The  ftatote  of  Weftminfter  the  fecond  extended  this 

provifion»  by  popimtmg  the  froektim  Mf  to  fae  4a  atf  ^Aions ;  and 

though  in  clui  tetttte,  as  well  as  in  the  feraer,  eloinoMnt  of  the 

infant  was  nencionedy  yet  hy  conftradioa  it  is  not  cfeeoMd  swceT* 

Ary,  hut  the  fmcimm  amy  auy  fae,  whether  that  cifoaaiftaace  oc« 

oorsior  not»  it  being  ooafidered  merely  as  an  tnianco  «f  ifce  ^neoef. 

fiey-of  the  cafe,  and  as  foch  only  tatsen  notito  of  hy  thafe  who 

Iramei  the  ftatmt.'  13.  B,  i.  c.  15.    a.  Inft.  3^.     lat  notwath* 

ftaading  chefe  AatiKes,  as  there  is  not  any  tlung  m  then  which  pro* 

Uhits  the  Mng  hy  guardiany  we  prefuBM,  that  it  remains-  as  tawfiil 

as  It  was  before.    It  is  therefore  probable*  that  Ficaheiibeft  and 

loid  Coke,  when  thay  fell  os»  that  an  -iniant  JhaU  fae  hy  fn^biim 

amy 9  did  noc  mean  to  exclude  the  eleAion  of  fulng  eitbor  in  that 

way  or  by  guardian.    That  Fitzherbert  did  not  mean  this,  appears 

from  hfls  anerwards  oMitioning  without  >diiapprobation  a  caie  of 

debt«  in  which  foiag  by  euar man  was  alloweiL    Coice  tao^  m  hie 

report  of  Rawl3ms's  cafe^  7ay»,  that  on  fearch  many  precedents  of 

inmts  ^atng  hy  guardian  won  found  \  ner  in  ^it  cafe  was  any 

•hjoAion  gromded  on  its  being  a  fait  hy  guaadian.    4*  Ca  53.  b» 

But  whether  we  coaftrae  the  meaning  of  thefe  two  judges  rightly  or 

BOC»  a  cafe  occurred,  in  which  the  point  is  faki  to  have  been  i* 

adjudged.    Young  v.  Young,  W.  to.  177.    Howerer  the  reader 

I  Ihoold  at  the  fame  time  be  apprized,  that  according  to  another  M« 

port  of  the  feme  cafe,  the  ceurt  delivered  no  opinion  on  the  point, 
j  whether  an  infant  may  fue  by  guardian.    Cro.  Cha.  96.     See  >fur* 

J  ther  on  thb  fubjed  Palm.  295.  &  Vin.  Abr.  Guardian  and  Ward^ 

N.  7.— «What  we  have  hitherto  advanded  as  to  fniag  by  fr^chMm^my 
applies  to  the  courts  of  common  law  oiily.  As  to  onr  courts  of 
equity,  the  ufual  pradice  in  them  is  to  fue  p^  mfants'hy  /fwr M«  may 
and  to  defend  by  eoardian.  Bat  it  is  faid,  that  they  may  fue  in 
'         either  way.    Praol  Beg.  in  Chanc.  296.  .-  . 

[139.  a.j  (i)  Bat  lord  Dyer  held  die  nonfoit  not  peremptory,  H" another  [Note  221.] 
quart  imptdit  was  brought  within  the  fix  months.  Dalh  'Sti,  8a. 
Ulerhaps,  however,  he  only  meant  to  aiTert  tins  in  the  cafe  of  a 
nonftttt  hefoitt  af^arancc.  As  to  lord  Coke's  dof^riae,  other  au- 
thorities for  it  may  be  added  to  thofe  he  cites.  See  i.  firownh  i6i. 
a.  SaUc.  559.  •  .  • 

[  1 39.  b.}  (i)  But  Brooke  fays,  that  the  aivardto  account  is  a  judgment,  [Note  222.] 
and  therefore  thnt  a  man  cannot  be  noofaited  afi^r  fucb  award. 
Bro.  Abr.  Noujuit,  pi.  17.  2.1.  £.  3.  7.  RoUe  to  the&me«purpofe 
cites  3.  H.*4.  7.  21.  E.  3.7.  21.H.  6.  26.  i .  H.  7,  i.  b..  See 
a.  Ra  Abr,  131.  However,  he  adds,  that  the  27.  £.  3.  87.  and 
Co.  Litt.  are  <varra.  Lord  Coke's  opnion  is  particularly  warrant- 
ed by  Metcalfe's  cafe  in  the  Eleventh  Report,  which,-  as  he  here 
explains,  proceeded  on  the  diftindtioa  between  an  inftrl^cutwy  and  f 
/W  judgment. 

(i)  The 


Lib.  2.      Cip.  II.  Of  Villenage.    *  ScdL  209-^212. 

[Note  223.]       (3)  The  cafe  cited  by  lord  Coke  from  the  Book  of  Affifes,  con*  f  |  ao.  a.  T 

fills  of  varioos  articles  enquired  of  by  a  jury  in  the  coort  of  king's  «>  ^  *  *  '* 
bench ;  and  the  fevenceenth  of  thefe  relates  to  thoTe,  who  recei*ve per*' 
font  umdn  their  paironagot  taking  from  them  tirtain  yearly  fteSt  tysifl* 
rent,  or  in  the  name  of  chevage^  to  maintain  them  in  *wrong  or  right* 
Lambard,  in  treating  of  unUwfal  aflembliesy  defcribes  the  offence 
of  chevaee  from  the  book  of  Affifes,  and  takes  nocioe  of  it  as  ftill 
inquirable.    Lamb.  Eirenarch.  cd.  1602.  p.  163. 

[Note22f.]  ^4)  This  was  the  common  etymology,  when  lord  Coke  wrote; 
and  it  was  countenanced  by  mr.  Lambard,  in  the  explication  of 
words  prefixed  to  his  Anglo-Saxon  laws.  Lamb,  de  Pnfc.  Anglor. 
Leg.  voc.  Terra  ex  Scripto.  fiut  the  latter  afterwards  inclined  to 
a  more  probable  derivauon,  conjeduring  that  gavel  fignified  rent, 
and  fo  gavelkind  imported  land  of  fuch  a  kind  as  to  yield  rent. 
Lamb.  Perambulat.  of  Kent,  ed.  1596.  p.  529.  Mr.  Somner  pur* 
iiiea  the  fame  idea,  and  expatiates  to  fupport  it.  Somn.  Gavelk. 
ifi  edit.  t.  It  is  rather  furprifing,  that  lord  Coke  did  not  hit 
vpon  a  liite  derivation,  as  elfewhere  he  defcribes  gavel  or  gahel  to 
fignify  rent,  Pofi.  142.  a.— -Sec  farther  to  this  point  Robinf.  on 
Gavelk.  i. 

[Note  225.]       (1)  This  extenfion  of  the  cndom  of  gavelkind  to  collaterals,  pre-  [  1 4^«  D.  J 
vails  univerfally  in  Kent.     See  Robinf.  on  Gavelk.  92. 

[Note  226.]  (2)  There  are  fix  other  ftatutes  for  difgavelling  particular  lands 
in  Kent,  befides  the  3 1  •  H.  8.  though  that  is  the  only  ilatute  in 
print.  They  are  mentioned  in  mr.  Robin(bn's  book  on  Gavelkind, 
and  the  learned  writer  is  very  full  in  his  explanation  as  well  of  them, 
as  of  the  31.  H.  S.  efpecially  obferving,  that  they  are  conftrued  to 
alter  only  the  partible  quality  of  the  cuftomary  defcent  to  males, 
'which  agrees  with  lord  Coke's  manner  of  mentioning  the  31.H.  8. 
See  Robinf,  on  Gavelk.  p.  75. 

[.Mote  227.]         (3)  The  reader  will  find  the  chief  indances  of  fpecial  kinds  of 

Boroueh-EngliOi  brought  together  in  mr.  Robinfon's  book  on  Ga* 
vclkind*    See  Append,  p.  6. 

I 

[Note  228.]        (5)  Ace.  4.  In(^.  3  j8.    So  much  of  the  Irifh  ftatutes  of  40.  E.  3-  [ i  a1  •  a.l 

as  relates  to  aboliihing  the  Brehon  law,  is  in  Dav.  on  Ireland*  fol. 
ed.  28.  The  other  heads  of  thefe  ftatutes  are  alfo  given  in  the  fame 
book,  p.  44.  What  were  the  mod  exceptionable  parts  of  the  Bre- 
hon law,  or  Irilh  cufloms,  are  explained  ibid.  36.  in  Spenf.  IreL 
id  ed.  4.  and  Ware's  Antiq.  of  Ireland,  Harris's  ed.  69. 

[Note  229.]        (1)  Some  think,  that  the  laws  of  England  were  introduced  into  [x41*  i^'J 

Ireland  before  this  charter  of  John  by  his  father  Henry  the  fecond. 
This  opinion  is  ftrongly  enforced  by  the  teftimony  of  an  hiftoriaR 
of  the  reign  of  Henry  the  third ;  for  Matth.  Paris  writes,  that  rex 
Henricus,  antequam  ex  Hibernid  rediret,  apud  Lifmore  ccncilinm  con* 
grega'vit,  ubi  leges  Anglia  fnnt  ab  omnibus  gratanter  receptee,  et^jn^ 
rotor  id  cautione  prttftitdt  confirmata.  Molyn.  Cafe  of  Irel.  Lond* 
ed«  of  20.  p.  24.  and  Matth.  Par.  ad  ann.  1172.  vit.  H.  2.  ibid.  cit. 
The  other  authorities  to  eflablifh  the  fame  fad  are  well  coUedted 
by  mr.  Harris  in  his  edition  of  Ware's  Antiquities  of  Ireland.  See 
p.  78.    See  further  i.  Lei.  Hill.  Irel.  76.  &  Vaugh,  293. 

(a)  From 


Lib.  2.  Of  Rents.  Sedt.  212^215 


•  » 


i  (2)  t^rom  dung  this  paiTage  of  tH^i  year-book  of  Richard  the  [N'otezip*,] 

Third,  according  to  which  Englifli  ftatutes  do  not  bind  Ireland,  an<f 
from  this  manner  of  mentioning  the  fame  pafuge  in  his  izch  re- 
port, one  might  infer,  that  lord  Coke  was  of  that  opinion.  12.  Co« 
III,  12.  Bat  in  Calvin's  cafe,  referring  to  the  fame  year-book,  he 
explains  it  to  mean,  where  Ireland  is  not  /pecially  named  \  and  fo 
lie  Hates  the  rule  to  be  in  the  4th  Inftitute.  7.  Co.  Calvin's  cafe 
22.  b.  4*  Inil.  350,351.  Here  alfo  he  cites  the  year-book  of 
1.  Hen.  7.  which  controuls  the  year-book  of  R.  3.  Lord  Coke's 
explanation  in  Calvin's  cafe  evinces  his  fentiments  more  (Ironely  ; 
becaufe  Ireland,  if  confidered  as  quite  diflind  in  government  froni 
England,  would -have  been  a  more  apt  inftance  to  fupport  his  doc-* 
trine  in  favour  of  the  poft-nati  of  Scotland.  We  do  not,  howeVer, 
mean  by  this  to  oiFer  any  opinion  on  the  controverfy  about  the  po-* 
litical  connexion  between  England  and  Ireland.  It  is  a  fubje6t 
of  too  much  importance  and  delicacy,  as  well  as  of  too  much  ex-* 
tent,  to  be  difcourfed  of  in  a  note.  See  6.  Geo.  i.e.  5*  22.  G.  3* 
c.  53.  and  23.  G.  3.  c.  28.  The  firll  of  thefe  flatates  aiTerts  the 
legiflative  power  of  Great  Britain  over  Ireland,  and  alfo  the  appel- 
lant jorifdidlioD.    By  the  two  latter  both  are  annihilated. 

(4)  The  ftatute  for  taking  away  military  tenures  leaves  the  te^s.  [Note  230.1 
sure  by  villenage,  as  it  was  before ;  one  of  the  provifoes  declaring, 
that  the  a6l  (hall  not  be  conflrued  to  (titer  or  change  any  tenure 
hy  copy  of  court zrell,  or  any  fer vices  incident  thereunto ^     12.  Cha«  2« 
chap.  24.  f.  7* 

ri42«  2«  J      (2)  But  though  in  old  deeds  gavelet  may  often  iignify  rent^  and  [Note  23l»1 
this  afe  of  the  word  may  beil  agree  with  its  origin,  yet  it  is  not 
the  only  legal  fignification.    On  the  contrary,  the  word  is  now 
moft  ufually  applied  to  a  remedy  or  procefs,  peculiar  in  denomina* 
tion  to  Kent  and  London,  by  which  the  lord  of  the  fee,  when  his 
tenant  is  in  arrear  for  rent  or  fervice,  may  force  him  to  pay  the 
arrears  and  damages,  by  feizing  the  land,  and  holding  it  till  pay<* 
ment.    In  Kent  this  remedy  is  founded  on  immemorial  ufage ;  mr. 
Robinfon  learnedly  deducing  it  as  well  from  the  general  law  of 
fiefs,  as  from  the  practice  of  our  Anglo-Saxon  anceftors ;  and  the 
paiTages  cited  by  another  eminent  writer,  in  treating  of  forfeiture 
by  €ijj^^  tending"  to  the  fame  point.    Robin f.  on  Gavelk.  243. 
Wright's  Ten.  197.    The  gavelet ^  thus  prevailing  by  the  cuftom 
.  of  Kent,  maybe  ufed  whether  there  is  a  fulficient  diftrefs  on  the 
land  or  not,  but  is  reftridled  to  gavelkind  tenure.     Robinf.  on  <Ga-' 
▼elk.  243.    To  London  a  writ  of  the  fame  denomination  was  given 
for  rent- fervice  ^^irfr^/^  by  the  10.  of  Edward  the  fecond,  which  is 
therefore  called  the  flatute  ol ganjelet.    But  by  the  words  of  the  (la- 
tate  this  IsLitcr  gavelet  only  lies,  where  the  lord  cannot  obtain  pay- 
ment by  diftrefs.     From  this  account  of  the  gavelet  in  'Kent  and 
London,  it  appears  that  fir  Henry  S  pel  man  w^s  well  juf^ificd,  when, 
after  giving  the  etymon  of  gavelet,  and  defcribing  it  fometimes  to 
fignify  the  tenure  of  gavel  kind,  he  adds,  gavelet  um  juris  etiam  prO" 
cejfui  eft  huic  dicatus  ttnura^  caju  quo  tenens  redditus  i5'  fervitia  ultra 
modum  Jubducit ;  quod  et  Londonienjibus  ceditur  Jlatuto  an.  lo.  Ed^ 
^wardi  2.  de  gaveleto,     Spelm.  Glofl".  voc.  Gaveletum.     We  take 
notice  of  this  palFage  from  Spelman,  becaufe  the  learned  and  inge- 
nious obferver  on  our  ancient  ftatutes  fecms  to  have  mifunderftood 
the  gavelet  thus  defcribed ;  for  though  the  word  originally  imported 

(O)  rent^ 


Lib.  a.      Cap.  12.  Of  Rents.  Sed^  2|6» 

rent,  yet  our  explanation  (hews,  that  k  alfo  meant  afr^ctfifvr  the 
recovery  of  rent  ^  technically  called  j-jo/^/^/,  both  in  Kent  and  London. 
See  Barr.  on  Ant.  Stat,  ad  ed.  i49.<-«Bcfides  the  two  remedies  thu« 
called  ^aWif/y  there  is  another  very  fimilar  one  for  rent-fervicc  in 
all  parts  of  the  kingdom  ;  and  this  is  the  writ  of  ce^awi^  ivhich  is 
regulated  by,  if  it  did  not  wholly  originate  from  the  fiatutes  of 
Gloaceiler  and  WeftminlK'c  the  (econd.  6.  E.  i.  c.  4.  13.  E.  i. 
ft.  I.  c«  21.  41.  But  Krd  Coke,  in  his  comment  on  the  Itatujte  of 
Glouccdery  mentions  his  having  read  the  record  of  the  proceedings 

•  en  a  ceffwvit  in  the  reign  of  king  John.  2.  Inft.  295.  Yet  this 
feems  llrange,  becaufe,  in  the  reign  of  this  prince,  the  lord  of  tht 
fee  had  a  much  more  eafy  Way  of  recovering  bis  tenant's  land  for 
default  of  fervice,  than  by  a  ceji^^t  in  the  court  of  the  king  5 
namely,  a  diflrefb  of  the  .*and  by  a  procefs  of  feizure  in  his  owa 
court.  The  latter  mode  continued  till  the  52.  of  Hen.  3.  took  it 
away,  by  prohibiting  diftrci's  of  the-  freehold  except  by  the  king's 
writ,  and  fo  leaving  the  tenant's  chattels  as  the  only  fubjedl  for  u^ 
lord's  diilrefs.  It  was  this  alteration  of  the  old  law,  which,  as  we 
apprehend,  gave  occafion  to  introducing  the  ujfavit  by  the  fta** 
tutes  of  Gloucefter  and  Wcilmtnder ;  nor  at  the  utmoft  can  we  ac-% 
count  for  an  earlier  ufe  of  the  crffavit  than  the  52.  of  tfcn.  3.  Per- 
haps, therefore,  lord  Coke's  caie  of  king  John  was  nothic^  m^re 
than  a  procefs  of  ccj/irr  in  the  lord's  court,  and  he  might  only  call  it 
a  ce^avit  by  reafon  of  the  refemblance  between  the  proceedings  on 
the  writ  of  cefavit  in  the  king's  court,  and  thofc  on  the  procefs  of 
itjfavit  \Xi  the  court  of  the  lord.— Thefe  remedies  of  ^a*veht  and 
ctjfavit  are  now  fallen  wholly  into  difufe,  mr.  Lambard  not  remem* 
tiering  an  iadance  of  reporting  to  the  cuftomary  gavekt  of  Kent  in 

..  his  time,  and  the*  cafes  in  our  books  on  both  the  gwveUts  and  th^ 
crffh*vit  bping  all  of  ancient  date ;  from  which  it  may  be  prefume^, 
that  diilrefs  of  the  tenant's  goods  is  now  ufualjy  a  very  fuScii^nt, 
or  at  lead  a  preferable  remedy.  Lamb.  Perambulat.  ed.  i.59t>.  p. 
554*  Nor,  wjiilft  the  others  contii^^ed  in  ufe,  were  they  applicable, 
except  when  the  tenure  was  in  fee.  Booth  on  Real  Aft.  133.  Btic 
in  imitation  of  them,  it  hath  long  been  the  pradicc  to  referve  a 
power  of  re-entry  for  nonpayment  of  rent  on  granting  hrjifes  fqc 
lives  or  years  ;  and  the  legiflature  have  alfo  interpofcd  againft  lef- 
(ces,  as  well  to  obviate  the  diHiculty  from  the  nicetlt-s  or  an  eoti^r 
for  forfeiture  at  common  law,  by  enabling  landhards  to  recover  pof-. 

.  feifion  by  ejectment  in  a  fpecial  manner,  as  to  qualify  and  prevent  an 
abufe  of  the  t.enant's  remedy  of  injundion  in  equity.  4..  Geo.  2. 
c.  ^8.  further,  on  a  like  principle  of  convenience,  a  fummary  ju- 
rifdidion  is  given  to  jullices  of  the  peace,  enabling  them  to  reftorc 
the  pofTefTion  to  the  landlord,  where  the  tenant  dcfcrts  the  premtfe^ 
m  Icafe,  without  leaving  a  fu fficientdiftrefs.  11.  G.  a.  c.  19.  See 
farther  as  to  i\iz  crjavit  and  other  remedies  for  fubiiradion  of  fer- 
vices,  3.  Blackd.  Comm.  Sth  ed.  230. 

f Note  232.]         (i)  In  a  preceding  note  lord  Coke  aflerts,  that  refcrvation  ^sf  115.  a^l 

aliwxys  of  a  thing  newly  created  out  of  the  land  d<:mifcd.  Ant.  47.  a. 
But  here  he  is  more  qualified  in  exprtfiion,  and  allows  the  wor^  to 
ht  fimetimrs  ufed  to  except  part  of  the  thing  granted.  However, 
the  former  is  the  more  technical  ufe  of  the  worq ;  exception  being  a 
more  propter  term  than  r^jervation  for  the  latter  purpofc.  '1  he 
learning  ot)  this  fubjcdt  will  be  found  under  the  title  Re/ervation  in 
Vkicr'i  Abiidgmenu 

(3)  Th« 


» 
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iffA^    \y  1      (3)  The  indititing  or  coning  in  modim  deniium,  which  is  t3raal1y  [Note  23  ].  ] 
L    ^3*     *-l  It  the  top9  ever  iuppofes  two  parts,  beinfi"  made  in  order  that  the 

parts  when  joined  may  be  authenticated  by  the  fametiefs  of  the 
catting.  See  as  to  the  ufe  and  origin  of  indenting  charters  in 
Eilgland,  Mad.  Fomiolan  Anglican,  p.  2%,  29.  of  the  diflertation 
prefiieed* 

(4)  Mr.  Madox  obje^  to  lord  Coke's  treating  the  chiregrafhum  [Note  234.  ] 
as  altogether  the  fame  thing  with  the  indenture ;  becaufe  anciently 
nanv  tbirografha  were  not  indented^  hot  cut  in  the  re&iUnear  fofm. 
Mad.  Formal.  Anglic.  DiiTert.  p.  29.  In  fa6l,  the  name  of  cbitO'^ 
graph  properly  belonged  to  thole  deeds*  which  were  at  lirfl  of  two 
partSy  written  on  the  fame  paper  or  parchment,  with  the  word  chi'^ 
r^grapbum  in  capital  letters  between  the  two  parts,  and  were  after- 
warda  finded  by  a  cat  through  the  middle  of  thofe  letters ;  and 
iktM  whether  the  catting  was  indented  or  in  a  ftrak  line>  fach  deedi 
were  equaUy  cbirograpba.  Ibid.  28,  29.  Cangii  GloC  voce  cbi^ 
rograpba.  Spelm.  GIoiT.  voce  ind^tura.  Mabill.  de  Re  Diplo- 
mat, lib.  I.  c.  a.  Some  indeed  apply  this  expiai^ation  to  the^v- 
grapba,  and  only  defcribe  the  cbirograpba  as  deeds  of  one  part,  and 
?o  called  from  bein?  written  with  the  party's  own  hand.  Lyndw. 
tit.  de  offic.  Archidiac.  c.  1.  in  not.  But  the  fame  perfons  allow* 
WxdX  fometimes ^ngrapba  and  cbirograpba  zrt  ufed  promifcuoiifly  ; 
and  in  the  opinion  of  others,  they  are  more  commonly  ib  applied. 
Ibid.  &  Mad.  ubi  fupra.  fioth  the  cbirograph  and  the  indenturi, 
then,  ufoally  importing  to  be  a  deed  of  two  parts,  they  >are  fo  faf 
the  fame;  and  we  do  not  apprehend,  that  lord  Coke  meant  to 
carry  the  refemblance  further.  Confequently  he  is  not  aiFe£tcd  by 
Mr.  Madox's  obfervation,  which  feems  to  fuppofe,  though  to6 
hafiily,  that  lord  Coke  had  confidercd  the  cbirograpb  and  the  1^- 
detetmrt  as  wholly  the  fame. 

(5)  The  true  meaning  otfee^farm  is  a  perpetual  farm  or  rent;  [Note  a},;.] 
the  name  being  founded  on  the  perpetmity  of  the  rent  or  fervice, 
not  on  the  qmantum.     See  Mad.  Firm,  fiurg.  3.     Here  indeed  lord 
Coke  feems  to  intimate  the  contrary,  by  confining  the  denomina- 
tion Qf  fee-farni  to  rents  at  lead  equal  to  the'  fourth  part  of  the 
value  of  the  land ;  and  the  word  is  explained  in  a  like  manner  by 
Sir  Henry  Spelman  and  the  author  of  the  book  of  Old  Tinuresjvn^ 
this  difference  only,  that  the  latter  relbi^s  the  value  to  a  tbird. 
See  Spelm.  Gloff.  voce  fe^di-fimut^  and  Old  Ten.  tit.  fu-firmi. 
But  it  would  be  wrong  to  underiland  any  of  thefe  writers,  as  in- 
tending ahfilmely  and  uni*verfidly  to  exclude  all  rents  of  lefi  value  1 
ibr  the  ^ordi  fee-farm  moft  certainly  imports  every  rent  or  fervice, 
whatever  the  quantum  may  be,  which  is  referved  on  a  grant  in  fee ; 
and  fo  lord  Coke  himfelt  agrees  in  another  work,  citing  Bricton 
and  other  books  for  authorities.     2.  Inft.  44.     Britt.  164.  b.    The 
fometimes  confining  the  term  of  fee-farm  10  rents  of  a  certain  va- 
lue probably  arofe,  partly  from  the  flatute  of  Glouceiler,  which 
gives  the  ceffamt  only  where  the  rent  amounts  to  oile-founh  of  the 
value  of  the  land,  and  partly  from  its  being  moft  ufual  on  grants  in 
fee- farm  not  to  refcrVe  Icfs  than  a  third  or  fourth  of  fuch  value. 
See  6.  E.  i.  c.  4.   F.  N.  B.  210.  C.    Ant.  142.  a.  note  2. — After 
the  ftatute  of  qtda  emf  tores  granting  in  fee^farm,  except  by  the  king, 
became  impracticable;  becaufe  the  grantor  parting  with  the  fee  is 
by  operation  of  that  ftatute  without. any  revcrfion^  and  without  a 

( O  2 )  reverfiou 
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rererfion  there  cannot  be  z  rent-fervice,  as  Littleton  himfelf  writci 
in  Sedlion  216.  Yei  I  have  fcen  a  modern  grant  in  fee  of  a  large 
clbite  in  Ireland,  referring  a  perpetual  rent  of  great  valoe*  But 
ittch  rent,  conitdered  as  a  fee- farm  rent*  I  thought  clearly  void* 
However,  as 'in  the  cafe  I  allude  to,  the  conveyance  contained  a 
power  for  the  grantor  and  his  heirs  and  afligns  to  diftrain  for  the 
rent  when  in  arrear»  and  alfo  a  power  to  enter  and  receive  the  pro- 
to  till  all  arrears  (hould  be  paid,  the  rent  might  be  good  as  a  rent- 
charge  :  and  fo  on  being  confulted  I  held  it  to  be. — Since  writing 
the  preceding  part  of  this  note,  a  moft  valaable  colledion  of  new 
Reports  has  been  pub! i (bed ;  and  in  one  of  the  cafes,  the  learned 
reporter  has  given  a  note  relative  to  fee- farm  rents,  which  well 
deferves  attention.  See  the  cafe  of  Bradbnry  <v.  Wright,  in  Mr. 
Douglas's  Rep.  of  Ca.  in  B.  R,  602.  However,  I  fo  far  differ 
from  the  lall- mentioned  note,  as  to  continue  of  opinion,  that  the 
term  oi fee-farm  is  not  properly  applicable  to  any  renu  except  rente 
fer*viee* 

[Note  236*  1       (1)  Formerly  it  was  doubted,  whether  an  annuity  was  affignable,  [1^.4*  ^*  J 

though  ajjigms  were  mentioned  in  the  grant ;  the  argument  beings 
that  It  was  a  mere  perfonal  contradl,  and  therefore  a  chrfe  in  aithn. 
See  the  cafes  in  2.  Vin.  Abr.  515.  and  3.  Vin.  Abr.  151.  But  in 
a  cafc'in  C.  B.  3.  Cha.  1.  this  objc(^lon,  which  in  ilridnefs  of  law 
carried  force  with  it,  was  over -ruled.  Gcrrard  v.  Bodw*n  HetL  8ow 
It  feems  too,  that  naming  ojji^ns  is  not  effcntial  to  the  making  an 
annuity  aflignable,  the  principle  of  the  objedlion  to  its  being  fo 
being  the  fame,  whether  ajfigns  arc  menuoned  or  omitted,  (fow. 
ever,  Perkins  in  the  fpccial  cafe  of  an  annuity  pro  conjilio  impendendo 
requires  naming  oi affigm.  Perk.  f.  loi.  Even  then  too  he  quef- 
tions  the  annuity  being  aiTignable.  But  this  was  (ettled  in  Maund's 
cafe  7.  Co.  28.  b.  one  point  rcfolvcd  being,  that  exprefs  words 
would  make  fuch  an  annuity  afligiuble« 

fNote  237.]  (*)  The  reafon  is,  becauie  our  law  prefumes,  that  it  is  not  in- 
tended to  include  the  heir  in  the  obligation,  where  he  is  not  named ; 
and  confequently,  in  the  cafs  fuppoied  by  lord  Coke,  it  is  too  late 
10  eled  to  make  the  rent-charge  an  annuity  after  the  death  of  the 
grantor.  See  pofl.  383.  b.  384.  b.  3 86.  a.  10.  Co.  128,  a.  Vin. 
Abr.  Annmty^  B.  But  this  reafoning  fails  in  application,  if  the 
grantor  of  the  annuity  is  a  body  politic,  and  as  iuch  hath  perpe- 
.tual  continuance.  Therefore  an  annuity  granted  by  the  king  will 
bind  his  heirs  and  fuccelTors,  thou^rii  not  named,  his  political  capa-> 
city  never  dying,  but  having  continuance  in  his  fuccefTor;  and  fo 
it  was  adjudgsd  the  15th  of  Elizabeth  in  Sir  Thomas  Wroth's  cafe. 
.Plowd.  455. 

fNote  238.]        (3)  Bu>^  if  the  grant  be  to  ho]4  one  acre  for  life  and  the  other  flitr .  a  J 

in  fee,  and  donee  makes  feoffment  ^'i  one  acre  only,  it  is  an  ele^lion 
to  have  the  fee  of  that  \  and  this  being  lawful  noihing  is  forfeited. 
Perk.  f.  78.     Plowd.  6.  b. 

4Note  239.  ]       (0  This  is  explained  to  be  intended  only  in  refpe6l  to  the  county  T  i  ac^  b,  1 
rcourt;  for  in  the  king's  bench  the  bailiff  is  not  liable  to  a  finc;^       ^     . 
.  and  therefore  it  has  been  held,  that  there  one  may  make  conufai)ce 
and  claim  property  by  a  bailiff.     Adj.  in  Uamllead  <v.  Oldham. 
^  1.  Lev*  90*  and  a,  Keb.  441. 

(2)  But 
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{2)  But  in  favour  of  liberty,  the  law  permits  two  to  join  in  fuing   [Note  240.] 
the  writ  de  homine  replegiando.     F.  N.  B,  dt.  F. 

146*  b.J  (1)  At  firfl  this  may  feem  contradifled  by  the  ilatute  of  32.  H.  8.  [Note  241.  ] 
c.  37.  according  to  the  recital  of  which  the  executors  of  tenant  for 
life  of  a  rent-charge  had  no  remedy  at  common  law  for  arrears  due 
to  their  teflator.  But  lord  Coke  in  another  place  obferves,  that 
the  preamble  of  32.  H.  8.  fhould  be  underftood  to  apply  not  to  te- 
nant for  his  life  only,  but  to  tenant  pur  autre  vie,  (o  long  as  cefiui 
fue  vie  lives.     Foil.  162.  a. 

i , 

1^147,  a#]      (4)  How  the  remedy  by  affife  is  afFefled  where  the  rcntilTues  [Note  »42«} 

out  of  the  land  in  feveral  counties,  is  explained  by  lord  Coke  poft. 
fol.  153- b.  154.  a. 

(5)  See  poll.  148.  a.  and  ^49.  a.  where  the  fame  do^rine  is  ex-  [Note  24^.1 
prefled;  bat  it  is  added«  that  the  grantee  (hall  have  a  writ  of  '* 

annuity, 

ri48«  aj       (0  Ace.  Dy.  253.  a.  for  there  is  a  cafe,  in  which  it  was  held,  [Note  244.J 

that  a  rent  charge  mould  go  to  the  heir,  though  heirs  were  not  men- 
tioned, except  in  the  claole  of  diHrefs. 

(3)  But  Hobart,  who  arguendo  puts  the  like  cafe,  obferves,  that  [Note  245,1 
the  tenant  is  not  compellable  to  attorn.    Hob.  25* 

(4)  This  feems  a  miflake :  at  lead:  I  cannot  find  any  palTage  of  [Note  246. J 
tl)e  kind  in  Littleton*    In  one  copy  which  I  have  of  the  Coke  upon 
Littleton,  the  whole  of  this  paiTage  is  flruck  through  with  a  pen  s 

and  in  another  it  is  fcored  under  as  doubtful. 

ri4S«  b.J       ( i)  This  pofition  is  denied  by  lord  Hale  and  the  court  of  king's  [Note  247.I 
^  bench  in  the  cafe  of  Hodgkins  v.  Robfon  and  Thomborow,  Mich. 

27.  Cha.  2.      3ee  the  report  of  that  cafe  in  i.  Vent.  277.  2,  Lev. 

143.  and  Fc^exf.  141. 

(2)  Ace.  in  Afcough's  cafe,  9.  Co.  135.  b.  and  there  the  reafon  [Note  248. 1 
is  exprefled,  namely,  £at  one  coparcener  ihall  not  be  prejudiced 
t>y  the  tortious  ad  of  the  other.    See  alfo  ace.  pod.  188.  a. 

(4)  So  alfo  by  the  tortious  a£l  of  the  le/Tee  a  condition  may  be  [Note  249.I 
apportioned ;  though  in  general  it  is  not  divifible  by  ad  of  the 
parties.    Foil.  275.  a,    Se  4.  Co.  120.  a.    8.  Co.  79.  b. 

(57  What  fervices  /ball  be  extinguilhed  by  the  lord's  porchafe  rjjQte  ar©  1 
of  part  of  the  land,  and  what  (hall  be  apportioned  or  remain,  is  ex-  ^  ^  '  ^ 

plamed  much  at  large  in  Talbot's  cafe,  8.  Co.  105.  and  in  Brner* 
ton's  cafe,  6.  Co.  i. 

[l40.  a,l  is)  A  learned obferver  on  the  Coke  upon  Littleton,  whofe  MSS.  [Note  251. 1 
notes  I  have,  objeds  to  it  as  againU  reafon,  that  the  lord  fiiould  lofe 
his  fervice  from  the  third  jolntenant.  However,  the  year-book,  of 
£.  4.  cited  by  lord  Coke,  is  an  authority  for  the  pofition;  and  fur- 
ther it  ihottid  be  confidered,  that  the  cafe  fuppofed  is  of  an  /»//># 
rent,  that  is^  of  one  incapable  of  divifion* 

(O3)  (3)Tlu» 
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[Note  25a,]       (3)  This  only  fticwt,  that  the  teitnt  CMinot  be  nade  liable  to  fj  ro.  b.l 

two  fcveral  diftreffes  by  ma  of  his  krd.     But  on  aa  0/  Itnu  it  i*  **    ^ 
otherwile,  of  which  lord  Coke  gives  an  inftance  poft.  164.  b. 

[Note  253,]       (4)  This  paflTage  being  ihortly  exprefled  may  to  foine  be  obfcore. 

The  cafe  intended  is  that  of  lord  roeihe  and  tenant,  where  the  rent 
from  the  tenant  to  the  mefne  is  greater  than  the  latter  pays  to  the 
lord,  and  the  lord  parchafes  of  the  tenant ;  the  conleqaence  of* 
,  which  is,  that  the  mefne  becomes  intitled  to  the  furplafage  rent 
from  the  lord,  namely,  to  fo  much  as  the  rent  from  the  tenant  to 
the  mefne  exceeds  the  rent  to  the  lord  from  the  mefne*  See  W« 
Jo.  234.  and  poft.  Sedt.  234.  and  fol.  154.  b.  and  309.  b. 

[Note  254  ]  (3)  So  if  land,  to  which  common  is  appendant  oj  appurtenant,  F  I  j^I*  ^•j 
be  recoviered  in  affife  of  novel  difleifin,  it  is  a  tacit  recovery  of  the 
common  alfo.  Poft.  194.  b.  It  is  the  fame  on  recovery  of -a  ma- 
nor, to  which  a  villein  is  regardant.  Poft.  306.  b.  80  remitter 
to  the  principal  is  remitter  to  the  acceflary.  Poft.  349.  b.  All 
this  is  agreeable  to  the  rule,  that  acceforium  Jequhur  fuum  princifak, 
which  is  cited  in  the  next  folio.  See  152.  a.  aAd  the  oaie  of  trees 
in  II.  Co.  49.  b* 

[Note  255.  ]  (4)  Of  recovery  without  title,  where  ufed  to  mean  a  common  re- 
covery', fee  ant.  104.  a.  Of  recovery  'without  titU,  as  diftinguifhcd 
from  a  common  recovery,  read  poft.  362.  a. 

[Note  256.]       (2)  This  diHindtioh  of  incidents  is  made  before  fol.  93.  a.    For  [15^*  ^*\ 

examples  of  incidents  infeparable,  fee  infra,  and  alfo  ant.  99.  a.  b* 
1 13.  b.    150.  b.     151.  a.    firo.  Nouv.  Ca£  pi.  7. 

[Note  257.]        (5)  Lord  Coke  only  means,  that  a  reveriion  cannot  be  without 

fealcy,  and  its  infeparable  concomitant  the  remedy  of  diftrefs.  In 
refpcA  10  prefent  profit,  a  reveriion  may  be  dry  and  fraitlefs  dur- 
ing the  particular  eftates,  and  until  it  comes  into  pofleflion.  To  a 
reverfion  of  this  latter  kind,  lord  Coke  himfelf  gives  the  de&riptioa 
of  dry  and  fruitlefs,  ant.  1 1 1.  b.  Hence  it  appears^  that  the  word 
jeck  is  ufed  by  our  lawyers  in  two  ienfes.  According  to  one,  it 
fign^.ites,  want  ofrtnudy  by  dijlre/st  as  Littleton  expounds  the  word 
in  Section  218.  In  another,  it  imports  want  of  frcfent  fruit  ami 
froft,  as  in  the  cafe  of  the  reverfion  without  rent  or  other  fervice 
except  fealty. 

[Note  258  ]       (6)  This  reafon  is  unexceptionable  in  refpeft  to  fervices,  which  ("152.  a.1 

in  their  nature  are  infeparable  from  the  reverfion,  fuch  as  fealty. 
But  it  faifs  in  refpedi  to  the  rent,  which  lord  Coke  has  before  re- 
prefented  to  be  a  feparable  incident,  ant.  151.  b.  The  true  con- - 
ilrudion  of  the  grant  fappofed  feems  to  be,  that  it  is  fafficient  to 
pafs  the  rent  as  a  rent  feck,  but  that  for  the  other  fervices  it  is  void. 
It  (hould  be  recoliedled  too,  that  this  conflruAion  is  conformable  to 
or»e  by  lord  Coke  on  a  ftmilar  cafe,  which  he  ftates  and  explains  in 
fol.  15a  b.     See  the  top  of  the  page  there. 

[Note  259  ]       (>)  ^n  the  preceding  cafe  lord  Coke  ftates  the  doArine  upon  it  F  I  r2.  bj 

as  a  mere  diAtm ;  and  by  his  marginal  reference  to  the  chapter  of 
Confirmaiion,  he  apparently  reierves  his  own  opinion  for  a  future 
opcafion.     A  Iter  wards  when  he  refumes  the  fubjeft,  he  holds,  that, 

on 
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en  sccomt  efwu^f  afpri<vity  between  the  lord  paramount  and  the  j 

tenant  pHrkvalU  confrmatlon  from  the  former  to  the  latter  cannot 
^bridge  the  fervices  due  to  the  mefne,  and  fo  alter  the  tenure  b^- 
Cween  tht  mefne  and  the  tenant  paravail.     Poit.  305.  b. 

(2)  Lord  Coke,  in  afubfequent  part  of  his  Commentary  gives  a  [Note  260.] 
different  decifion  of  this  cafe ;  for  there  he  holds,  that  the  lord  can- 
not extinguiih  the  mefnalty  by  confirmation  to  the  tenant  paravail, 

there  being  «»  privity  betwetn  them.  Poll.  305.  b.  But  this  is 
not  any  c6ntradi£lion  of  himfelf;  becaufe  here  he  is  apparently 
giving  the  dkdum  of  others, 

(3)  It  dcferves  confideratton,  whether  the  r^//<^  of  lord  parav  [Note  .261.] 
mount  is  not  as  infufficient  to  pafs  the  feigniory  to  the  tenant  para- 

vat],  at  a  confirmation,  both  being  conveyances  in  which  privity  it 
required.    See  pod.  Sed.  46 1  • 

(4^  The  neaibn  of  this  is  elfewkere  explained  to  be,  that  thd   [Note  26a.] 
feigniory  being  extindl  for  the  fee-fimple,  it  cannot  remain  for  the 
particular  eftate  either  for  life  or  in  tail.   See  poft.  3 1 2.  b.    Quick's 
cafe  9.  Co.  129.  b.   a  cafe  in  GouUib.  149.  and  Bingham's  cafe 
;{,  Co.  92, 

(6)  It  fottnds  har filly  to  prefer  a  mifchief  to  an  inconvenlenc6|  [Note  263.] 
the  greater  evil  to  the  leffer.     But  the  true  conftruflion  of  the. rule 

obviates  this  objeAion ;  for  it  certainly  means,  as  lord  Coke's  ad« 
dition  explains,  that  the  law  prefers  a  private  mifchief  to  a  public 
inconve&ienee^ 

(7)  The  fame  maxim  is  cited  poft.  319.  a.    In  Wingate*s  Max*   [Note  264.  ] 
ims  327.  diere  is  a  great  variety  of  cafes  for  illuftration  of  the  rule. 

[153*  ^'J  (1)  If  the  rent  may  be  diftrained  for,  can  it  be  properly  called  [Note  265.] 
feck  ?  Littleton  in  Sedt.  218.  defcribes  a  rent  to  be  feck,  becaufe 
diftreft  is  not  imtident  to  it.  But  if  lord  Cokfe  is  right  here,  a  rent 
may  be  ftck,  and  yet  be  diftrained  for.  According  to  the  refolu* 
tion  of  the  king's  bench  in  W.  Jo.  234.  the  rent,  in  a  cafe  fuch  as 
is  fuppofed  by  Littleton^  is  quafi  a  rent  fervice  diftreinable  of  com* 
mon  right.  In  other  words,  the  diilrefs  is  given,  or  rather  faved^ 
by  the  law,  to  prevent  the  mefne  from  being  prejudiced  by  a6b 
between  lord  and  tenant  to  which  the  mefne  is  no  party.  ^  This 
brings  the  cafe  to  a  refemblance  of  a  rent  referved  for  equalitv  oa 
a  partition  between  coparceners;  which  by  the  implication  ot  law 
is  a  rent-charge  without  aid  of  any  claufe  of  dlftrefs,  and  therefore 
called  b/  Littleton  a  rent-charge  diitrainable  of  common  right. 
See  pod.  6e£t.  253. 

(4)  Ace.  Brb.  Abr.  Executions  143.  Yet  it  has  been  faid,  that  [pfotc  266.] 
the  reverfion  itfelf  is  not  extendable.  Bro,  Nouv.  Caf.  pL  227.  '^ 
See  9A  to  this  i.  Ro.  Abr.  888.  pL  6.  and  7,  Mod,  40.  and 

Carth.  126. 

[153*  ^-j       (^)  ^^^'  ^^  ^  condition  of  re-entry,  pod.  301.  a.  ace.  whether  [Note  267^ 
the  condition  be  for  re-entry  or  a  fum  nomine  panar,  7.  Co.  28.  b. 
Hob.  82.  207.    But  the  cafe  of  Thyn  v.  Cholmley,  Mo.  347*  is 
contfA  as  to  a  fum  nomine  poen^^ 

(64)  (7)  For 
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[Note  268.  J  (7)  For  other  defcriptions  of  diflfeifin  befidei  tliofe  given  or  in- 
ferred to  by  lord  Cake,  fee  poft.  377.  a.  6.  Co.  58.  The  ancient 
authors  cited  by  lord  Coke,  particularly  Bradon  and  Fleta,  are 
very  full  in  explaining  the  various  modes  of  dilTeifin.  The  addi- 
tional marginal  references  to  4.  Leon,  and  Cro.  Cha.  are  to  cafes 
about  difieifm  by  iJeSlon^  as  to  which  fee  poft.  306.  b.  and  323.  a. 
See  alfo  the  cafe  of  Taylor  on  demife  of  Atkyns  v.  Horde,  t.  Barr* 
60.  In  this  laft  cafe  it  was  attempted  to  fupport  a  common  reco- 
very by  fuppofing  the  tenant  to  the  praecipe  to  have  gained  a  free- 
hold by  difielfin.  The  nature  of  a  diifetiin  was  therefore  elabo- 
rately invelligated  by  the  coanfcl.  Lord  Mansfield,  alfo,  who  had 
beenVfecently  made  chief  juflice  of  the  king's  bench,  and  delivered 
the  court's  opinion  in  a  very  dilHoguiihed  argument,  expatiated  on 
the  fame  fubjed,  in  order  to  repel  tiie  arguments  for  a  freehold  by 
dlflei(in  in  the  cafe  before  the  court,  by  (hewing;,  that  the  dodrine 
in  our  books  about  difTeifins  chiefly  applies  to  diffeiGn  by  a  per(bn 
eleding,  and  for  the  fake  of  certain  remedies  to  fuppofe  himfelf 
diiTcifed.  There  will  probably  be  occaiion  to  refer  to  fome  points 
of  the  learning  difplayed  in  the  courfe  of  this  famous  cafe  in  a  fub- 
feqoent  part  of  the  prefent  work ;  efpecially  where  Littleton  writes 
concernmg  diffeifins  by  eleSion*    See  poft.  Sed.  588. 

[Note  269.]       (2)  Fitzherbert  in  the  place  cited  in  the  margin  is  a  diref^  an-  Fl  C4«  ^•J 
thority  for  this.      But  according  to  Finch,  mdre  than  two  counties 
cannot  join.     Fine.  Defcript.  del  Com.  L.  '59.  a.    See  further  on 
trial  by  two  or  more  counties*  21.  Vin.  Abr.  103* 

[Note  270.]       j^^  Sq  ^here  lands  and  uatments  are  devifable  by  cuftom  of  a 

borough,  both  rent-charge  and  rent-fervice  are  within  the  cuftom. 
Poft.  Sed.  585.  But  fometimes  the  word  unemeni  is  ufed  in  a 
more  limited  fenfe,  and  to  exclude  rents  and  other  incorporeal  here- 
ditaments, as  by  Littleton  in  writing  of  defcents  to  toll  entries.  See 
pod,  Sedl.  385. 

[Note  271.]        (lO  '^^^^  ^^  ^^  additional  reafon  againft  a  writ  of  redifieiiin; 

bccaufe  that  writ  requires  that  the  coroners  be  taken  to  fee  it  exe- 
cuted, and  they  are  not  officers  of  the  court  of  ancient  demefne. 
The  fame  reafon  applies  more  (Irongly  in  refped  of  the  fiieriiF,  for 
the  writ  is  dire&able  to  him,  and  he  is  judge  as  well  as  officer  in 
it.  See  Kicch.  96.  a.  is  Fulwood's  cafe,  4.  Co.  65.  a.  See  alfo 
Dalt.  Sher.  33.  b*  where  the  iberiff 's  duty  in  executing  the  writ  of 
diiTeifin  is  explained. 

[Note  272,]         (i)  So  if  a  feme  commits  a  redilTeifin,  and  afterwards  is  married,  [l  54*  b.  1 

the  writ  lies  againft  both;  becaufe  in  that  cafe  the  hufband  is 
named,  not  as  the  aAor,  but  only  in  conformity  to  the  law  which 
will  not  fuHer  the  wife  to  be  fued  alone,  and  to  fatisfy  the  damages. 
Kcb.  96. 

[Note  273.]        (4)  The  reafon  is,  becaufe  the  alteration  is  made  by  the  aft  of 

others,  namely,  of  the  lord  paramount  and  tenant  paravaile.  Ace* 
4.  Co.  9.  a.  and  b,  in  Bevii's  cafe.  See  ant.  Seft.  232.  poft*  309.  b. 
ant.  152.  b. 

[Note  274.  ]        (3)  In  a  Coke  upon  Littleton  in  my  pofleiHon,  there  is  the  fol-  [ICC*  ^J 

lowing  marginal  note  on  the  ncceffity  of  having  12  jurors.**-*''  In 

"  the 


f 
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«  thfr  manor  of  Penryn  Farrein  in  Cornwall,  there  was  a  caftome 
^  to  try  an  ifTue  with^jr  jarors ;  and  this  cuftome^was  adjudged  no 
^  good  cuftome,  as  Rolle  cheife  juftice  affirmed  in  Mich,  terme 
**  1652."    The  printed  books  alfo  farniih  two  cafes  againft  fuch  a 
cuftom ;  m  the  tirfl  of  which  cafes  Rolle  appears  to  have  argued 
for  it,  and  to  have  noticed  that  there  was  a  multitude  of  records  in 
twenty  feveral  courts  in  Cornwall  proving  its  prevalency.    See 
Fredymock  v.  Perryman«  Cro.  Cha.  259.     i.  Ro.  Abr.  56^.  and 
Aike  et  Aimon  v.  Hunkin,  i.  Sid.  233.     However,  in  fome  ipecial 
cafes  the  jury  may  be  lefs  than  twelve;  and  in  fome  mud  or- may 
be  more. — 1.  They  may  be  lefs.    Thus  it  may  be  in  Wales  under 
the  proviiion  of  the  ftatute  of  34.  &  35.  H.  8.  concerning  Wales, 
which  allows  of  fix.    See  34.  &  35.  H.  8.  c.  26«  f.  74.     Cro.  Cha. 
259.     I.  Sid.  233.  and  3.  G.  2.  c.  25.  f.  9.     So  alfo  it  is  in  fome 
Special  cafes  in  England,  as  6  or  3  in  inquiry  of  damages  on  de« 
fault,  and  in  inquiry  of  wafte,  though  this  latter  has  been  queftioned 
and  even  denied.     Spelm.  GlofT.  voce  Jurata.  Fitzh.  N.  B.  107* 
C.  Dune  Trials  per  Pais,  cap.  6*     i.  Ventr.  113.     Finch.  Law 
400.     Further  there  is  in  Glanvil  a  writ  for  a  jury  of  8  to  enquire 
into  the  age  where  infancy  is  alledged.     Glanv.  lib.  13.  c.  14, 
15,  16.— 2.  Inftances,  in  which  the  law  allows  or  requires  more 
than  twelve^  are,  attaint  in  which  there  mull  be  24,  the  great  affize 
in  which  there  muft  be  16,  the  grand  jury  for  indictments  which 
nfually  confiftof  fome  number  between  12  and  23,  and  writ  of  tn-^ 
^uiry  of  wafle  in  which  1-3  have  been  allowed.     Finch.  Law  484*. 
Spelm.  GloH.  voce  jurata.    2.  Hal.  Hift.  PI.  C.  i6i,  and  Cro. 
Cha.  414. 

L^SS*  b.J  (2)  See  pod.  157.  a.  ant.  125.  a.  n.  2.  This  qualification  is  [Note 275,] 
BOW  become  unneceflary  in  civil  cafes,  the  4.  An.  c.  i6.-  f.  6.  is  7. 
direding  that  in  them  the  jury  (hall  be  taken  from  the  bodv  of  the 
county.  See  ant.  125.  a.  n.  2.  and  a  learned  tra£l  by  the  late  mr. 
ferjeant  Wynne,  intitled,  a  Diflerution  on  the  writ  ^/  non  poneudis 
in  (Lfjifis  etjuratis.     See  alfo  2.  Inft.  447.  &  561. 

•   (5)  This  decant atmmt  as  lord  chief  jufticeVaughan  calls  it  on'ac-   [Note  276.] 
eount  of  its  frequency  in  the  books,  about  the  refpedive  provinces  • 

of  judge  and  jury,  hath  iince  lord  Coke's  time,  become  the  fubjeft 
of  \try  heated  conirovcrfy,  efpecially  on  profecutions  for  ilate-li» 
bels ;  fome  aiming  to  render  juries  wholly  dependent  on  the  jttdge 
for  matters  of  law,  and  others  contending  for  nearly  a  compleat  and 
unqualified  independence.  On  the  trial  of  John  Lilburne  for  trea* 
fbn  in  1649,  high  words  pafTed  between  the  court  and  him,  in  con- 
•  fequence  of  his  ftating  to  the  jury  that  they  were  judges  both  of 
law  and  fa&,  and  citing  paiFages  in  the  Coke  upon  Littleton  to 
prove  it.  2.  State  Tr.  4th  ed.  69.  and  poft.  228.  a.  In  the  cafe 
of  Penn  and  Meade,  who  in  1670  were  indicted  for  unlawfully  af- 
fembling  the  people  and  preaching  to  them,  the  jury  gave  a  ver- 
diA  agamil  the  dire^ons  of  the  court  in  point  of  law,  and  for  this 
were  committed  to  prifon.  But  the  commitment  was  queftioned  ; 
and,  on  a  habeas  corpus  brought  in  the  court  of  common  pleas,  it 
was  declared  illegal ;  lord  chief  juftice  Vanghan  diilinguifliing  him- 
felf  on  the  occafion  by  a  moft  profound  argument  in  favour  of  the 
rights  of  a  jury.  Bufliell's  cafe  1.  Freem.  i.  and  Vaugh.  i55«  ^ 
However  the  contefl  did  not  ceafe,  as  appears  by  fir  John  Hawies'a 
famous  dialogue  between  a  barrifter  and  a  jaryman^  which  was  pub« 

lifted 
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Ulhecl  in  t68o  to  tlftn  tb«  datms  of  the  U^*^  agaiaft  cfae  thcii  f  j  r  c  b  1 
carrent  doArine  decrytng  their  aothoiity.  Since  the  Rerohatieii  I-  ^^*  J 
aUb  many  cafes  have  occurred,  in  whkh  there  haa  been  aittch  de- 
bate  OQ  the  like  topic.  See  Kinf  v.  Poole  in  Caf.  B.  R.  tetaip, 
Hardwicke  zu  Franklin't  eaie  9.  Sttte  Tri.  275.  Peter  Zen« 
ger's  ibid.  Owen's  cafe  la  State  Tr.  p.  196.  of  ApjN»d*  and 
Woodfftll's  cafe  c,  Borr.  261.  By  attending  to  the  cafes  before 
referred  to,  it  will  be  eafy  to  trace  the  progrels  of  tins  eootroveiiy 
on  the  limits  of  the  jury's  province. 

In  refped  to  my  own  ideas  on  this  fabjed,  they  are  at  prefent  to 
this  efFe^ 

On  the  one  hand,  as  the  jury  may*  as  often  as  they  think  fit»  find 
a  general  verdid,  I  therefore  think  it  mu|oeiHonaUe,  that  they  fe 
far  may  decide  upon  the  law  as  well  as  fad»  fach  a  verdid  necei^ 
farily  involving  both.  In  this  I  have  the  authority  of  Littleton 
himfclfy  who  hereafter  writes*  that  if  the  inq^fi  nmil  take  Hfm  tkem 
the  kmwlidgi  9f  the  law  ufea  the  matferg  tbef  may  ^hh  their  vereM 
getieraUj,     Poll.  Scd.  368.  and  fel.  atS. 

fiat  on  the  other  hand  I  think  it  feems  dear,  that  qoeiions  of 
law  generally  and  more  properly  belong  to  the  judges ;  and  that* 
excIuAvely  of  the  fitnefs  of  having  the  law  exipounded  by  thofe  who 
are  trained  to  the  knowledge  oAt  by  lone  ibudy  and  pradice,  this 
appears  from  various  confiderations.-^L  If  the  parties  litigating 
agree  in  their  fads^  the  caufe  can  never  go  to  a  jury»  but  is  tried 
on  a  demurrer;  it  being  a  rule*  and  1  believe  without  exception* 
that  iffues  in  law  are  ever  determined  by  the  judges,  and  only  if- 
fues  of  fad  are  tried  by  a  jury.  Ant.  71.  b.— II.  Even  when  an 
iffue  in  fad  is  joined*  and  comes  before  a  jury  for  trial,  either 
party,  by  demurring  to  evidence,  which  incUides  an  admtiiion  of 
the  fad  to  which  the  evidence  applies,  may  fo  far  draw  the  caafe 
from  the  cognizance  of  the  jury ;  for  in  that  cafe  the  law  is  re- 
ferved  for  the  decifion  of  the  courts  from  which  the  ifltie  of  fad 
comes,  and  the  jury  is  either  difcharged,  or  at  the  utmoft,only  af* 
certains  the  damages.  Ant.  72.  a.  DougLRep.  127.  213.  Butler's. 
Miii  Pri.  2d  edition  3I3.**I1I.  The  jury  is  fuppofed  to  be  fo  ina- 
dequate to  finding  out  the  law,  that  it  is  incumbent  upon  the  judge, 
•  who  prefides  at  the  trial,  to  inform  them  what  the  law  b ;  and,  ae 

a  check  to  the  judge  in  the  difcharge  of  this  duty,  either  party  may 
under  the  (latute  of  Weilminfler  the  ad.  c.  31.  make  his  exception 
in  writing  to  the  judge's  diredion,  and  inforce  its  being  made  a 
part  of  the  record,  fo  as  afterwards  to  found  error  upon  it.  See 
poft.  2.  Inft.  426.  Trials  per  Pais,  8th  ed.  22a.  466.  Cafe  of  Fa^ 
orieas  and  Moiiyn  in  xi.  State  Trials.  Cafe  of  Monev  and  others 
v.  Leach  y  Burr.  1742.  fiuller's  Law  of  Nif.  Pri.  2d  ed.  315.-— 
IV.  The  jury  is  ever  at  Uberty  to  give  a  fpecial  verdid,  the  nature 
of  which  is  to  find  the  fads  at  large  and  leave  the  coocluiion  of 
law  to  the  judges  of  the  court  from  which  the  iflue  comes.  For- 
merly indeed  it  was  doubted,  whether  in  certain  cafes,'  in  which  the 
xfTue  was  of  a  ^try  limited  and  retrained  kind,  the  jury  was  not 
bound  to  find  a  general  verdid.  But  the  contrary  was  fettled  in 
Downman's  cafe  9.  Co.  11.  b.  and  the  rule  now  holds  both  in  cri- 
minal and  civil  cafes  without  exception.  See  pofl.  227.  b.  Staundf. 
PI.  C.  165.  a.  Major  Oneby's  cafe  2.  L.  Raym.  1494  —V.  Whilft 
atuints,  which  ftill  fubfift  in  law,  were  in  ufe,  it  was  haxardous  in 
a  jury  to  find  a  general  verdid,  where  the  cafe  was  doubtful,  and  . 
they  were  apprized  of  it  by  the  judges  i  becaufe4f  they  miibok  the 

law. 
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hwt  diey  were  in  danger  of  an  attaint.  Poll.  228.  a.  Hob.  227. 
Vaogh.  144.  2.  Hal.  Hid.  PI.  C.  310.  Gilb.  Com.  PI.  2d  edition 
128.— -VI.  If  the  jury  find  the  fa6U  fpeciaHy,  and  add  their  conda* 
iion  as  to  the  law,  it  is  not  binding  on  the  judges ;  hot  they  have 
a  right  to  controul  the  verdid,  and  declare  the  law  as  they  conceive 
it  to  be.  At  leaft  this  is  the  language  of  fome  moft  refpefbable 
authorities.  Staundf.  P).  C.  165.  a.  Plowd.  IJ4.  a.  b.  4.  Co. 
42.  b.  Ha).  Hift.  PI.  C.  v.  i.  p.  471.  476,  477.  and  v.  2.  p.  302. 
•—VII.  The  courts  have  lone  exercifed  the  power  of  granting  new 
trials  in  civil  cafes,  where  the  jury  find  aeainfl  that  which  the  judge 
tryine  the  caufe  or  the  court  at  large  holds  to  be  law,  or  where  the 
jury  find  a  general  verdi6l,  and  the  court  conceives  that  on  account 
of  difficulty  of  law  there  ought  to  have  been  a  fpecial  one.  Kin* 
V.  Poole  Caf.  B.  R.  temp.  Hardwicke  26.  Though  too  in  crimioai 
and  penal  cafes  the  judges  do  not  claim  fuch  a  difcretion  again(l 
perfons  acquitted,  tlie  reafon  I  prefume  is  in  refpedl  of  the  rule  that 
memo  his  punitur  aut  vexatwr  pro  eodem  MSo^or  the  hardfliip  which 
would  arife  from  allowing  a  pcHbn  to  be  twice  put  in  jeopardy  for 
one  offence ;  and  if  this  oe  fo,  it  only  (hews,  that  on  that  account 
an  exception  is  made  to  a  general  rule.  4.  Blackft.  8th  ed.  361* 
2.  L.  Raym.  1585*  2.  Stra.  899.  4.  Co.  40.  a.  and  Wingate'a 
Maxims,  695. 

Upon  the  whole,  as  my  mind  is  afFefted  with  this  interefting 
fubjed,  the  refult  is,  that  the  imnudiati  and  dinSi  right  of  deddbg 
upon  queitions  of  law  ia  entrofted  to  the  judges;  that  in  a  jury  it 
is  only  iuddetttaJ;  that  in  the  exercife  of  this  incidental  right  the 
latter  are  not  only  placed  under  the  fuperintendance  of  the  former* 
but  are  In  fome  degree  controulable  oy  them ;  and  therefore  that 
in  all  points  of  law  arifing  on  a  trial,  juries  oyght  to  ihew  the  mod 
rcfpedful  deference  to  the  advice  and  recommendation  of  judges^ 
la  favour  of  this  conclufion  the  condu^  of  juries  bears  ample  tef- 
timony ;  for  to  their  honour  it  fhould  be  remembered,  that  the  ex* 
amples  of  their  refifttng  the  advice  of  a  judge  in  points  of  law  are 
rare,  except  where  they  have  been  provoked  into  fuch  an  oppofi- 
tion  by  the  groiTnefs  of  his  own  mifcondud,  or  betrayed  into  an 
nnjuft  fufpicion  of  his  integrity  by  the  mifreprefentadon  and  ill 
pradice  of  others*  In  civil  cafes,  particularly  where  the  title  to  real 
property  is  in  quelb'on,  juries  almoft  nniverfally  find  a  fpecial  ver« 
did  as  often  as  the  judge  recommends  their  fo  doing ;  and  though 
in  criminal  cafes  fpecial  verdids  are  not  frequent,  it  is  not  from 
any  averfenefs  to  them  in  juries,  but  from  the  nature  of  criminal 
caufes,  which  generally  depend  more  upon  the  evidence  of  fads 
than  any  difficulty  of  law.  Nor  is  it  any  fmall  merit  in  this  ar- 
rangement, that  in  confequence  of  it  every  perfon  accuied  of  a  civil 
crime  IS  enabled  by  the  general  plea  of  nst  guilty  to  have  the  be* 
nefit  of  a  trial,  in  which  the  judge  and  jury  are  a  check  upon  each 
other ;  and  tliat  this  brnefit  may  be  always  enjoyed,  except  in  fuch 
fmall  offences  as  are  left  to  the  fummary  jurifdidlion  of  a  juHice  of 
the  peace  ;  which  exception  from  the  neceffity  of  the  times  is  con- 
tinually increaftng,  but  which  however  cannot  be  too  cautiouily  ex« 
tended  to  new  objefls.— -Thus  confidered,  the  diftin£lion  between 
the  office  of  judge  and  jury  feems  to  claim  our  ntmoft  refpef^. 
Mav  this  wife  diilribution  of  power  between  the  two  long  continue 
to  flouriili,  unfpoiled,  either  by  the  proud  incroachment  ofill»de- 
figning  judges,  or  the  wild  prefumption  of  licentious  juries. 

It  would  be  wrong  (o  conclude  this  note>  without  referring  the 
4  reader 
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reader  to  the  very  forcible  reafoniog  on  the  fame  fubje^  in  a  mo- 
dern work«  which  contains  much  general  legal  inflrudion  elegantly 
conveyed.  See  '<  Eunomvs,  or  Diabgues  concerning  the  Lzw 
**  and  Conflicution  of  England^"  voL  3.  p.  196. 

[Note  276*.]       (6)  See  further  on  the  origin  of  Englifli  Juries*  Spelm.  GloC 

yoc.  jurata,  DiiTertat.  Epiflolar.  in  Ling.  Septentrion.  Thefaur. 
Hickes.  Stiernh.  de  jure  Sueoa.  et  Goth,  vetuft.  lib,  i.  c.  3.  and 
Dr.  Pettingal's  Enquiry  into  the  Ufe  and  Pradice  of  Juries  amcmgH 
the  Greeks  and  Romans. 

[Note  277.]        (0  ^"  ^^^  ^^^^  o^  Moonfon  and  Weft  i.  Leon.  88.  it  was  ^-  f  I  r6*  R.l 

gued,  th^t  affinity  was  a  challenge  to  the  /4n/or  only ;  and  to  this       "^ 
two  judges  inclined  at  firH;  but  after  time  taken  to  confider  the 
point,  ic  was  adjudged  to  be  a /r/>rc//a/ challenge  by  three  judges, 
the  fourth  hefitating* 

[Note  278.]        C^)  Having  ifTue  living  by  the  wife»  though  ihe  is  dead,  is  fuf- 

ficient  to  continue  the  husband's  affinity.  Nor  is  it  neceflary,  that 
the  iflTue  fhould  be  inheritable  to  the  land,  where  land  is  the  fubjed 
of  the  adion.  Both  of  theie  ppfitions  I  infer,  from  the  cafe  of 
Mounfon  and  Weft  before  cited  from  1.  Leon.  88. 

[Note  279.]        (3)  By  a  ftatute  of  the  late  king  no  challenge  can  now  be  taken 

to. any  pannel  for  want  of  a  knight  in  it.  See  18.  G.  2.  c.  18.  f.  4. 
This  proviiion  is  made  in  general  terms ;  but  the  recital,  which 
precedes  it,  is  confined  to  the  inconveniencies  of  fuch  challengea 
where  peeri  are  parties. 

[Note  280.1      .  (4)  Ace.  Keilw.  102.  a.    But  lord  Coke  is  of  a  different  opinion ; 

for  he  exprefsly  allows  challenges  iox  Jxvuor  to  priCbners  in  treafon 
and  felony,  and  confequently  fo  far  againft  the  kme.  2.  Hal.  Hift. 
PI.  C.  271.  Though,  too,  lord  Coke's  dodnne  Siould  be  admit- 
ted, the  reafon  he  gives  for  it,  which  is  alrooft  in  the  words  of  the 
cafe  of  22.  E.  4.  cited  in  the  margin  from  Fitzherbert*s  Abridge-, 
roent,  feems  rather  unfatisfadory.  But  a  better  principle  to  found 
the  rule  upon  was  not  unobvious ;  namely,  that  from  the  exteniive 
variety  of  the  king's  connexions  with  his  fubjeds  through  tenures 
and  offices,  Mfa'vor  to  him  was  to  prevail  as  an  exception  to  a  juror^ 
it  might  lead  to  an  infinitude  of  obje£Uons»  and  fo  operate  as' a  fe- 
rious  obilrudion  to  juftice  in  fuits  in  which  he  is  a  party. 

[Note  281.]        (5)  Lord  Coke  having  immediately  before  exprefled,  that  the 

array  (hall  not  be  challenged  for  favor  againft  the  king,  he  muft 
be  here  under ftood  to  confider  being  a  madeiet  or  other  menial fer- 
'u^nt  of  the  crown^  as  a  principal  challenee  to  the  array ;  for  other- 
wife  he  would  be  inconfillenc ;  unlefs,  inaeed,  he  is  fuppofed  in  the 
£r(l  inftance  to  ftate  a  general  rule  and  in  the  fecond  an  exception 
to  ic,  which,  as  his  words  are,  would  be  a  ftrained  conftruXion.  It 
is;airo  ftrong  evidence  of  lord  Coke's  intending  to  gtVe  this  chaU 
Tepge  to  the  array  as  a  principal  one,  that  he  elfewhere  reprefents 
being  a/ervant  of  eiihtr  party  where  the  fuit  is  between  fubjeds  as  a 
priucipal  challenge  both  to  the  array  and  to  the  polls.  See  fupra 
and  aUb  pofl.  157.  b.  However,  lord  Hale  will  not  allow  this  fort 
of  exception  to  a  juror  to  be  more  than  a  challenge  to  \kitfa*vot 
in  triab  for  trcaf^n  or  felony  \  ciiing  for  authority  from  Fitzherbert's 

Abiidgement 
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Abridgement  a  cafe  in  3.  H.  6.  which  is  a  decifion  in  point  by  the 
whole  court ;  to  which  may  be  added  the  di^nm  in  the  Year -Book 
of  4.  H.  7.  3.  Alfo  the  practice  fince  lord  Hale's  time  feeihs  to 
have  accorded  with  his  dodrine,  there  being  fubfequent  iaftances  in 
print  in  which  fuch  an  exception  when  taken  to  the  polls  has  been 
diiavowedf  but  not  one  I  believe  of  its  being  received.  The  in« 
fiances  of  difallowing  the  exception  as  a  principal  challenge,  to 
which  I  ihidl  refer,  are  mr.  Hampden's  trial  in  the  king's  bench^ 
Hill*  36.  Cha.  2.  for  a  mifdemeanor,  and  fir  William  Parkyns's  at 
the  Old  fiailey  in  169J  for  high  treafon.  See  State  Tri.  4th  ed« 
T.  3.  p.  825*  and  V.  4.  p.  633.  In  the  former  the  point  was 
iharply  argued  on  challenges  by  mr.  Hampden  of  two  jurors  for 
having  offices  in  the  king's  foreft;  and  as  the  counfel  for  mr. 
Hampden  relied  on  lord  Coke  and  on  Rolle's  Abridgement  of  the 
Cafe  of  22.  £.  4.  here  cited  by  lord  Coke  in  the  margin  as  the 
ground  of  his  do^rine*  fothe  court  adjudged  againft  the  exception 
as  a  principal  chaUenee  on  the  authority  of  the  cafe  of  3.  H.  6. 
cited  by  lord  Haie.  In  the  latter  fir  William  Parkvns  challenged 
*  two  for  being  iervants  of  the  king ;  but  was  informed  by  lord  Holt, 
that  it  was  nocaufe  of  challenge.  The  fir  ft  of  thefe  inftances  was 
a  dir6€t  adjudication ;  but,  however*  it  lofes  part  of  its  weight,  in 
confeqnence  of  having  occurred  in  an  ill  time  whilft  lord  JeiFerie« 
prefided  in  the  king's  bench;  and  of  being  accompanied  with  un- 
gracious and  unbecoming  language  from  him  in  refpedt  to  both  | 
Coke  and  Rolle.  The  fecond  was  rather  an  extrajudicial  opinion; 
becaufe  the  counfel  for  the  crown  confented  to  put  by  the  jurors 
objected  to  on  the  ground  of  being  kind's  -iervants,  unlefs-  there 
ihould  be  a  defed^  of  other  jurors,  which  did  not  happen.  But  lord 
Holt  declared  againft  the  challenge  in  the  moft  abfolute  and  unre- 

ferved  terms,  as  if  it  would  not  bear  arguing. 

* 

[  1 56.  b.  J       (1 )  Nota,  M  nxirikof  right  the  funnel  returned  by  the  four  kmghts  [Note  281*.] 

Jhall  not  be  challenged,  but  challenge  ought  to  be  taken  be/ore  the  four 

knights  before  the  fannel  made*      H.  30.   £1.  B.  R.  Pigott  and 

Clarke.    Hal.  MSS.— See  ace  poft.  158.  a;    294.  a«    Mo.  67. 

and  Gouldfl).  23. 

(4)  But  according  to  the  conftrudion  made  of  this  ftatute  or  [Note  282.] 
ordinance  the  king  is  not  bound  to  (hew  caufe  of  challenge  till  all 
the  pannel  is  called  over,  and  not  then  unlefs  from  challenges  i)r 
otherwife  the  jury  is  incompleat.  See  State  Tri.  4th  ed.  v.  3. 
p.  468.  V.  iu  p.  423.'  V.  5.  p.  195.  See  further  on  this  point 
iir  John  Hawies*s  Remarks  on  Trials,  in  Sute  Tri.  4th  ed.  v.  3. 
p.  169. 

[  1 57*  ^O  (4)  And  now  by  the  4.  An.  c.  16.  &  24.  G.  2.  c.  i8.  the  jury  [Note  283.  J 
muft  be  taken  from  the  body  of  the  county  in  aflions  or  fuits  in  the 
king's  courts  of  record  at  fVeftminfter,  and  in  adlions  or  informa- 
tions on  penal  ftatutes.  But  appeals  of  felony  or  nfurder.  and  in- 
didments  or  prefentments  of  treafon  felony  murder  or  other  mat- 
ter, are  excepted  from  this  provifion ;  and  therefore  in  them  hun- 
dredors  are  ftill  in  ftridnefs  necefi/;iry. — It  is  obfervable.  that  the 
24.  G.  2.  by  which  this  alteration  was  made  as  to  anions  on  penal 
ftatutes.  names  the  counties  palatine  of  Lancajler  Chejier  and  Dur» 
ham  and  Wales,  as  well  as  Weflminfter.  But  in  the  4.  of  An.  only 
the  latter  place  is  mentioned.^—Sce  further  on  the  fubjef^  of  hun. 

dredors 
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dfcdors  ant.  ii;.  a.  not*  2.  to  whick  uid  i.  P.  Wnt.  207.  and  a 
cafe  00  the  4.  An.  in  mr.  ferj.  Wynn^§  MifceH.  Ltw  Trads  60. 

[Note  284.]       (^)  Yet  ImUmring  a  jory,  /^^<^  it  k  imt^  ^ffMtr,  \t  aftervrardt  [  1 57*  b,  ] 
ftated  to  amcont  to  the  crime  of  maimtwama  m  a  tMrd  peribn. 
Pod.  569.  a.    Hene  indeed  the  author  quatifiea  the  Imhmtrhig  to  ap« 
pear  by  fuppoftv^  it  to  be  10  ^dW  bis  rm^cima.    Bot  ihii  addition  of 
words  fecms  a  flight  groaod  for  a  diffcrmce  of  conftruAion. 

fNote  2S5.]       W  Staondford  is  of  the  finne  opinion,  cidnf  fiir  aathoritiet 
\     '  from  Fitsherbert's  Abrid|rement  the  cafes  of  1 1.  K.  2.  Ik  4.  H.  j'. 

here  referred  to  by  lord  Coke.  Staond/.  PL  C.  f  61.  a.  However 
the  beae&t  of  peremptory  challenges  on  tMmtral  m«e»  in  capital 
cafes  has  been  denied  by  the  pca^kice  of  latter  CHms.  Cafe  of 
Okey  and  othera  Eali  14.  Clu  t.  1.  Ler.  6i.  Johnfon's  cafe 
Mich.  2.  G.  2.  FoA.  46.  hir.  Ratdsffe's  cife  Mick  ac.  G.  2. 
FoA*  40. — In  the  report  of  the  cafe  hit  died,  feed  Hale  is  referred 
to  as  an  authority  for  difeRowing  fech  chatlengea.  Bat  lord  Hale 
is  not  abfofore  in  his  opinson  ;  nnd  Scaiudfefd^  whoai  lord  Hale 
cites,  net  only  writes  with  a  y*«r#  in  the  part  {a  ciifd»  hoc  in  a  fabw 
feqoentpailagegivesanopiajoDinfevocirofthedMlhaige.  Scaniadf. 
PLC.  158.2.  163. «. 

[Note  286.]       (1)  It  has  been  qoeftioned,  whedier  aatbwry  in  a  /^WaQioo  fj  rg.  a.l 
is  fuflicient  to  di^aaKfy  from  being  a  )«ror  \  and  in  lir  Winiam  >-    <^    *     *^ 
Witfaepole's  cafe»  Mich.  3,  Cha.  r.  the  court  cX  king's  bench  was 
divided  on  thb  point.     Cro.  Cha.  135.  W.  }o»  f^.  and  Ley's 
Rep.  81. 


[Note  287.1       (0  This  is  one  inftance  of  the  exa  mi  wwion  ealted  a  ^mir  dirt;  for  [  I  r  8  ♦  b«T 

^  as  a  witnefs  is  00  a  nfoir  din  to  try  an  objcdion  to  his  competency 

to  give  evidence,  fo  Siiwor  may  be  fw9tn  in  like  nmnncr  re  cry  the 
cani'e  of  challenge  to  him.  It  is  tho«gb(  £t  to  fii^  nddce  o(  this ; 
becaufe,  in  fome  of  our  books,  the  «Wir  dirt  \%  deferibed,  as  if  con- 
fined to  the  challenge  of  a  wicnefs,and  only  nfed  co  ^ISnguUh  fach 
a  partial  fwearing  of  a  witnefs  from  fwearing  of  hhs  m  eii&fi  For 
inHances  of  examining  jurors  on  a  voir  dirt,  fee  Francia's  cafe  State 
Tri.  4th  ed.  V.  I .  p;  59.  and  Mr.  Townley^i  in  FoA.  7.  But  in 
both  of  thefe  the  challenge  not  being  ib  Atfammr  was  examined 
into  by  the  court  without  triors* 

[Note  288.]       (3)  Somefeem  to  underiland  it  aa  ageneral  rodevthnt chnlhngca 

of  jurors  arc  excluded,  where  the  itt<judLi&  ferinAnnden  meretyi 
or  not  being  fo  is  wiihouc  an  ifTue  joined  between  the  pasties^;  as 
in  inqueils  of  office  before  (heriiFs  coroners  and  efcheators,  and  in 
writs  of  iaquiry  for  daamges.  O&e  of  Executor,  edt  1:676.  pi  240. 
I.  Ro.  Abr.  66o.  Umfrev.  Lex  Coronator.  \j^  183.  and  in  the 
lntrodu£t.  91.  Pr<^ably  lord  Coke  here  means  to  advert  to  this 
dodrine,  and  to  give  the  pr^priet^ts  pttobMtM  and  the  writ  to  ]«« 
quire  of  wafte,  both  of  which  are  inqnefts  wiehmie  any  ifiue  joined, 
as  indances  of  exception  to  it.  firoJbe  adds  another  exception; 
fur  in  abridging  the  cafe  of  wafte  from  the  year-'book  of  2.  H.  4.  3. 
he  obferves,  that  the  law  is  the  fame  on  a  writ  of  redifieiiin.  Bid. 
Error  31.-— As  to  the  rule  itfelf  for  thus  exdudSng  chailen^s,  be 
it  well  or  ill  founded,  the  fheriff,  or  other  ofiicer  taking  ohe  loqueft, 
certainly  ou^ht  not  to  accept  any  jurors  but  fuch  a»  are  legally 

quali£cd; 
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^QsJiCied ;  and  if  focb  tre  received^  it  feems  a  jail  groand  for 

Siafliiiif  th«  proceeding  or  foi*  error  according  to  the  natnre  of 
e  caie.  See  fir  Wuliam  Witkepole's  cafe  reported  in  W.  To* 
1 98.  Cro»Cha»  134.  and  Ley  8i.  and  noticed  in  a.  HaL  H« 
P. C.  60. 

L  '  59  *  ^*J     (2]  Thi9  Is  the  immber  mentioned  in  the  writ  to  the  fheriff  and  [Note  289.  ] 

alfo  in  the  oatix  of  the  foar  knights.  Booth  on  Real  A£t.  96,  97. 
But  in  Mo.  67.  it  is  faid>  that  fooietiinesy^«r/^^»  have  been  return* 
ed.  In  K$n£  'u.  Dtydf»»  being  the  ^afe  cited  above  in  the  margin 
from  Cro.  Cha.  511.  twenij  were  returned  by  the  four  knights; 
on  which  it  became  a  quemon*  whether  twtlvi  only  (hould  nave 
been  returned,  and  whether  the  furplufa^e  did  not  vitiate  the  wholo 
return.  But  no  adjudication  appears  m  Croke's  Report.  How- 
ever in  a.  Ro.  Abr,  67^.  where  the  fame  cafe  is  ihordy  reported* 
it  is  meotionedt  that  the  court  held  the  return  good,  it  being  ob- 
fervedy  that  fcv^cal  precedents  were  cited  in  favour  of  fuch  a  re- 
turn; and  that  it  refembled  the  cafe  of  a  common  'vtnire,  on  which 
k  was  nfual  to  return  Pwmtj'four,  though  the  writ  is  retrained  to 

(4)  Since  lord  Coke's  time  a  third  remedy  for  tithes,  where  [Note  290.^ 
they  are  of  fmall  value,  has  been  given ;  for  hv  the  7.  &  8.  W.  5. 
c.  6.  tithes  under  40  s.  may  be  recovered  in  a  iummary  way  before 
two  jttjtices  of  the  peace;  and  by  the  7.  &  8.  W.  }.  c.  34.  which 
was  at  firll  temporary,  but  is  now  made  perpetual,  tithes  under  tea 

E>unds  are  made  recoverable  from  fakers  in  the  fame  way.  In 
ondon  tithes  by  the  37.  H«  8.  c.  12.  are  recoverable  before  the 
lord  mayor  with  an  appeal  to  the  lord  chancellor.  To  thefe  various 
-modes  of  proceeding  for  tithes  ihould  be  added  the  equitable  re« 
VD^y  by  bill  either  m  chancery  or  the  exchequer ;  both  of  which 
courts  have  long  entertained  fuits  for  uthes«  Formerly,  however, 
the  jurifdidion  of  chancery  in  tlus  refpe^l  was  q^aeftioned,  it  being 
'  fo  far  from  fettled  in  lord  Coke's  time,  that  there  are  in^ances  of 
controverting  it  even  fince  the  Reftoration.  i.  Freem.  303.  a.  Cha. 
Caf.  237.  Sut  as  to  the  exchequer,  tithes  are  (aid  to  have  been 
anciendy  cognizable  there;  though  tlus  is  contradi^ed  by  lord 
chancellor  Nottioghamj  who  dates  the  origin  of  the  proceeding  hf 
Eoglifh  bill^  and  confequently  that  court's  equiuble  jurifdidion  over 
tithes,  from  the  ftatute  of  Hea.  8.  ereding  the  coift  of  augmenta^ 
tjon.  Hardr.  236.  i.  Freem.  303.  and  33.  H.  8.  c  39.  Thia 
equitable  interference  of  chancery  and  the  exchequer  with  tithes  ia 
generally  considered  as  merely  incidental  a^d  eoHattral\  gamely »  aa 
a  confequence  of  their  jurifdidion  in  account  and  in  enforcing  dif- 
covety.    3.  Blackft.  Com.  9th  ed.  437.  and  the  reafbns  of  ti^  ap- 

5'  ellant  in  Whitehead  and  others  v.  Travis  and  others,  Dom«  Proc* 
anuary  1779*     But  fome  give  a  broader  foundation  to  this  branch 
of  exchequer  jurifdidion  ;  and  in  refped  of  extraparochial  tithes*  , 

which  are  part  of  the  ancient  inhentance  of  the  crown,  they  iaM* 
that  fuits  for  tithes  muft  ever  have  £dlen  within  the  compais  of  cha 
exchequer's  i//W^  and  yiv^nx/f^zfr  jurifdidion  as  a  court  of  revenue* 
See  the  cafe  of  refpoodent  in  the  appeal  before  Gi£ed,^and  Hard.  L17* 
Perhaps  it  is  upon  this  idea  as  well  as  on  account  of  the  greater 
frequency  of  fuits  for  tithes  in  the  exchequer,  that  lord  Hardwicka 
calls  that  court  the  proper  jurifdidion  for  them.  3.  Atk.  247.  Yet 
X  confefs^it  feems  tome^  that  the  antiquity  of  the  exchequer  jurif- 
didion 


} 
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2i6lion  in  the  pcrttcblar  cafe  ot extraparochlhl  t\\\\t^  is  no  proof  of 
a  jurifdi^lion  as  to  tiihes  in  general.  See  further  as  to  the  juri/Hic- 
tion  of  chancery  and  exchequer  over  tithes,  Rayner's  Cafes  at  large^ 
Introdud.  xiv.  and  Vin.  Abr.  tit.  Di/mis. 

{Note  2pi.]        (0  ^"  ^y*  <44*  ^'  ^^c  reporter  queflions  this  fame  ftatute  or  or-  Fj  rg,  ^,1 

dinance,  and  on  the  fame  ground  as  is  exprefled  in  the  prinCe's  cafe  ^    ^  ^  * 

cited  by  lord  Coke ;  namely,  that  the  king  and  the  lords  are  named 
without  the  commons.  But  the  editor  of  the  lail  edition  of  Dyer 
gives  a  note  tending  to  obviate  the  objedion  thus  taken.  The  8.  H. 
6.  c.  29.  is  alfo  fupported  as  a  ftatute  by  mr.  ferjeant  Hawkins  and 
mr.  RufFhead  in  the  prefaces  to  their  refpe^ive  editions  of  the  fta» 
tutes  at  laree.  The  latter  of  thefe  urges  two  (Irong  arguments  in 
favour  of  tne  8.  H.  6.  c.  29.  cxclufive  of  the  general  argument  for 
frefuming  the  afTent  of  the  commons,  of  which  in  the  next  note. 
According  to  the  firft  the  roll  containing  the  8.  H.  6.  has  a  general 
preface,  which  mentions  the  aflVnt  of  the  commons  in  terms  refer- 
■  able  to  all  the  chapters  of  that  year.  The  fecond  is,  that  the  22. 
H.  8.  c.  10.  exprefsly  refers  to  the  8.  H«  6.  'c.  29.  as  a  ftatute,  and 
therefore  that  the  latter  has  been  legiflatively  recognized. 

|Nole  292.]         (2)  Ace.  4.  H.  7.  18.  a.  Mo.  824.  and  the  prince's  cafe  8.  Co. 

30.  a.  In  4.  fnd.  25.  lord  Coke  alfo  defcribes  a  flatute  as  having 
the  confcnt  of  king  lords  and  commons,  and  an  ordinance  as  made 
by  only  one  or  two  of  them. — But  mr.  Prynne  is  \txy  angry  with 
lord  Coke  for  thus  didinguiihing  between  an  ordinance  and  a  lla- 
tutc.  He  firll  attacked  the  difference  in  his  Irenanbes  Retihvi'vus ; 
and  there  he  is  very  copious  in  his  arguments  and  inftances  againft 
it.  But  mr.  Prynne  did  not  reft  here ;  for  he  continued  the  lubjefl 
in  various  fubfequent  publications ;  namely,  in  his  preface  and  in- 
dex to  what  is  called  Cotton's  Abridgement  of  the  Records,  and  in 
his  Animadverfions  onihe  4th  Inftitute.  See  the  latter  book  p.  13. 
But  in  all  thefe  works,  particularly  his  Irenarchts  ReJivinjus,  he  ^p* 
pears  to  me  to  labour  the  point  in  a  manner,  which  indicates  a  very 
confiderable  mifapprehenAon  of  lord  Coke.  It  is  manifefl  frem 
his  lord(hip's  words  here,  that  he  did  not  mean  to  deny,  that  the 
term  of  ordinance  might  not  be  or  was  not  frequently  applied  to 
fiatutes ;  for  he  here  adduces  inflances  of  fuch  an  application.  His 
chief  intent  was  to  guard  agalnfl  univerfally  and  indifcriminately 
fo  confidering  ill  ordinances  in  parliament.  But  mr.  Prynne  not 
connefting  what  is  here  faid  by  lord  Coke  with  his  words  in  the  4ih 
Inflitutc,  but  looking  to  the  Litter  only,  tedioufly  and  provokingly 
argues,  as  if  lord  Coke  had  denied,  that  an  ordinance  could  be  or 
was  in  ajiy  cafe  a  ftatutc.  Not  content  with  fighting  this  imaginary 
propofition,  mr.  Prynne  runs  into  the  contrary  extreme  of  aiTerting, 
that  afts  of  parliament  and  ordinances  are  univerfally  and  iitvaria- 
bly  the  fame.  Thus  the  true  quellions  arifing  on  the  fubjeft  were 
in  great  meafure  loft  fight  of,  or  at  Icaft  v^ere  fo  cbfcured  by  being 
complitated  with  foreign  and  necdlcfs  difcuftion,  as  not  eafily  to 
ftrike  the  reader.  The  real  topics  for  debate  with  lord  Coke,  and 
thofe  which  ftiould  have  been  pointedly  attended  to,  were,  firll, 
whether  the  term  Of  ordinance  was  ever  in  fa£l  applied  to  a  provi- 
fion  made  during  the  time  of  parliament  by  only  one  or  two  of  the 
three  branches  of  the  legidaturc;  and  fecondly,  and  principally,, 
whether  naming  only  one  or  two  pans  of  the  legiflatnre  doth  ex- 
clude the  prefumpticn  of  the  third's '  having  aftented.     As  to  the 

former 
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former  of  thefe  qaefttqps>  it  is  rather  verbal ;  and  therefore  I  will 
here  only  obferve  upon  it,  that  uijng  the  word  ordinance  in  the  man- 
ner dated  by  lord  Coke  feems  well  enough  to  anfwer  the.  purpofe 
of  difcriniination  ;  that  the  word  may  have  been  frequently  ib  ap- 
plied in  antient  times  notwithdanding  the  numerous  examples  of  a 
contrar)^  application  fo  induflrioufly  colledled  bv  mr.  Prynne;  that 
lord  chief  ju dice  Crew  partly  adopts  lord  Coke's  idea;  that  mr. 
Prynne  himfelf  in  his  later  writings,  though  he  flill  denies  lord 
Coke's  didindlion,  brings  forward  and  acknowledges  precedents, 
which  tend  in  fome  degree  to  affirm  it ;  and  that  calling  the  ads 
of  the  parliament  in  the  reign  of  Charles  I.  without  the  royal  afTenc 
to  them  ordinances^  feems  to  have  originated  from  lord  Coke's  dif- 
ferences between  an  ordinance  and  a  complete  {latute4  See  W^ 
Jo.  103,  Prynne's  Index  to  Cott.  Abridgm.  of  Rec.  title  ordinances, 
and  his  Animadv.  on  4.  Inll.  13.  As  to  the  fecond  quedion,  be- 
fides  what  may  be  found  in  mr.  Prynne's  pieces,  it  has  been  dif- 
.  tin£lly  con'fidered  by  mr.  ferjeant  Hawkins  and  mr.  RufFhead,  both 
of  whom,  in  the  prefaces  to  their  feveral  editions  of  the  datutes^ 
anxioufly  oppofe  lord  Coke's  idea  of  not  prefuming  the  affent  of 
lords  or  commons,  where  the  record  names  one  but  omits  the 
other.  The  general  purport  of  the  reafons  urged  by  the  former  is, ' 
the  various  irregular  and  fometimes  inexplicit  penning  of  the  more 
ancient  datutes,  the  allowed  force  of  feveral  datutes  in  which 
only  the  king  is  named,  and  the  long  reception  of  others  which  do 
mention  the  king  and  lords  without  the  commons.  The  latter 
editor  purfaes  the  like  topics  more  at  large,  but,  as  it  feems  to  me, 
in  terms  lefs  guarded ;  iom'e  pafTagcs  of  his  preface  being  fuch, 
as  may  encourage  a  hally  and  unleariied  reader  to  fall  into  the 
unwarrantable  fuppofition,  that  the  right  of  adent  in  the  commons 
is  difputable  even  as  late  as  the  reign  of  Richard  the  fecond,  ra- 
ther than  induce  him  to  pre/ume  the  fad  of  their  adents  having 
been  given.  See  further  on  this  fubjedt,  and  for  the  various  fenfe 
of  the  word  ordinanct,  2.  Whitelocke  on  the  Writ  of  Parliament, 
Elfyngc  on  Pari,  lad  ed.  26.  and  Barringt.  on  A/it.  Stat.  4th 
cd.  46. 

[too.  b.  J  (3)  In  a  Coke  apon  Littleton  I  have  with  MSS.  notes,  it  is  [Note  293.] 
objedled  to  confidering  replevin  here  as  a  didei/in,  that  bringing  a 
replevin  is  a  courfe  of  law,  and  that  neither  an  exprefs  denial  of  a 
rent  fervice,  nor  keeping  the  land  without  any  thing  didrainable  by 
law  upon  it,  amounts  to  a  dideilin.  Yet  the'  annotator  allows,  that 
there  is  an  ancient  pleading  in  adife  to  warrant  the  dodrine,  the 
<     material  words  of  which  he  gives. at  length. 

(4)  See  feveral  authorities  accordingly  cited  in  the  cafe  of  the  [Note  294.  J 
iix  carpenters  8.  Co.  146.  b.  and  147.  a.      There  too  lord  Coke 
dates  the  diverfities  in  point  of  effed,  between  tender  on  the  land 
before  didrefs,  tender  after  dillrefs  and  before  inclofure,  and  tender 
after  inclofure.     See  alfo  Hob.  207 • 

[l6l.  a«]       (1)  It  is  fo  provided  by  the  datutc  of  Marlebridge  chap.  ij.  [N«te  19c. J 
But  the  king  is  excepted.     See  the  commentary  on  that  datute  m 
2.  Ind.  131.     Some  didredes  alfo  by  the  fubjed  are  not  within  this 
provifion,  of  which  there  are  indances  given  with  the  reafons  in 
2.  Ind.  1 33,  and  lord  Hale's  notes  on  F.  N.  B.  90.  A. 

(P)  ^)But, 


m 
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[Note  296.]       (3)  Bat,  fuch  arrcft  virtuie  effidi  being  made  on  a  jaft  ground  ("16 1  •  a.l 

of  iuipicion  of  felony,  the  party  rcfcues  himfelf  at  his  peril ;  for,  ^  ^ 

according  to  lord  Hale,  if  in  the  attempt  to  make  the  refcue  he  is 
upon  nccefTity  (lain,  it  is  no  felony  in  the  ofiicer ;  and  on  the  fame 
principle  if  the  officer  is  killed  it  will  be  murder.  2.  Hal.  H.  P. 
C.  85,  86,  87.  92,  93.  The  obvious  reafon  is,  that  the  law  makes 
it  a  duty  in  the  (herifFand  certain  other  officers  to  arrell  for  felony 
on  juft  fufpicion ;  and  therefore  refcue  from  fuch  arreft  is  refillance  ' 

of  a  lawful  authority.  ]f  this  be  fo,  lord  Coke  is  here  too  unqua- 
lified in  expreffion.  See  further  on  this  point  Foft.  270.  i.  Burn's^ 
Juftice  tit.  Arreftt  and  Dougl.  Rep.  345. 

[Note  ^']*'\       (^)  Ace.  Dy.  285.  a.    4.  Co.  146.  b.    i.  Bulllr.  141.     But  on 

this  rule  it  may  be  aflccd,  whether  the  law  of  England  is  fo  de» 
fedlive  as  to  furnilh  no  remedy  for  the  injury  of  being  harraffed  by 
vexatious  and  groundlefs  fuits,  or,  to  ufe  the  language  of  the  Ro- 
man law,  no  penalty  to  rellrain  the  temeri  Htigantes  F  It  may  -be 
anfwered,  that  the  rule  is  not  to  be  underftood  fo  largely";  for  cer- 
tainly there  are  varioub  provifions,  the  objeA  of  which  is  to  difcou- 
rage  the  commencement  of  fjits  from  an  unjufl  or  improper  fpirit 
of  litigation. 

I.  By  the  antient  law  no  pcrfon  could  profccute  a*  civil  afliore 
without  having   in   the  fir-l   ft:'ge  of  it  two  or  more  perfons  as 
pledges  of  profccuticn;  and  it"  jiidi^nent  was   given  againft  the 
plaintiff  or  he  dcfcrt  d  his  fuit,  both  he  and  they  were  liable  to 
amercement  to  the  king  either  for  not  profecuting  orfrofalfo  da- 
more  I  and  hence  the  claufc  a^  Ji  fecerit  tejecurum  in  writs  fummon- 
ing  the  defendant  to  anfucr.     Mirr.  c.  i.  f.  3.  c.  2.  f.  24.     Ant. 
126.  b.   127.  a.     Originally  ih(  fe  pledges  were  or  ought  to  have 
been  real  and  refi^uuriMc  pcilo.is;  and  the  amercement  of  them 
and  their  principal  was  an  actual  branch,  of  royal  revenue;  the 
afcertainment  of  the  fum  to  be  paid  as  an  amercement  beirjj  fome- 
tlmes  by  the  jury  iirpunncllcd  to  try  the  illuc,  and  fometimes  by  a 
jury  fummoned  for  that  fpccial  purpofe  by  the  coroner  on  receiv- 
ing an  eflreat  of  the  amercement.     F.  N.  B.  on  the  writ  of  ot//^- 
rata  mifcricordia  75,  K.     Griefley's  cafe  8.  Co.  39.  a.     Beccher*s 
cafe  8.  Co.  61.  a.     But  this  guard  at  length  loil  all  its  vigor,  and 
even  fo  early  as  in  the  reign  of  Kdward  the  Fourth  appears  to  have 
evaporated  into  mere  form.      18.  Ed.  4.  9.  b.  pi.  19.     However 
as  a  form  it  ftil!  continues ;  and  if  omitted  was  a  ground  either  for 
a  demurrer  or  for  a  writ  of  error,  till  the  Icgiflature  inierpofed  by 
two  different  ftatutcs,  the  lall  of  which  has  been  {ty  liber:illy  con- 
ftrued  as  fcarce  to  make  it  poflihle  to  take  advantage  of  the  non- 
return or  non-entry  of  pledges  in  any  Ibge  of  a  cix*il  fuit.     See 
3,  Bulll.  61.  and  the  cafe  of  Hufl'cy  v.  Moore  on  a, /eual  Hatute 
ibid.  275.  where  the  fubjett  of  pledges  is  moll  learnedly  invcfli- 
gated.     See  alfo  F6rterc.  Rep.  330.     i.  Wilf.  226.     2.  Wilf.  142. 
II.  As  the  amercement  leviable  on  a  plaintiff  and  his  pledges 
belonged  wholly  to  the  king  ki  refpedl  of  and  by  way  of  penalty 
for  troubling  his  courts  improperly,  it  became  neceffary  to  have  a 
diftinft  provifibn  in  favour  of  defendants  who  were  unjuftly  fued  ; 
and  for  this  purpofe  the  legiflature  introduced  cofts  in  their  favor. 
The  firfl  law  giving  cods  to  a  defendant  is  faid  to  be  the  flatote 
of  Marlcbridge  c.  6.  which  gave  an  a6tion  to  the  lord  where  he 
was  defrauded  of  wardfhip  by  his  tenant's  coUufively  enfeofHng  his 
heir  within  age«  but  at  the  fame  time  diredied  that  tlie  feoffife 

ihould 
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ihould  have  his  daniages  and  coils  where  he  was  maliclouny  im* 
pleaded.  ^2.  Hen.  3.  c.  8.  aod  2.  Ind,  112.  This  proviiion  for 
.  one  particular  cafe  was,  but  not  till  after  n  long  interval^  followed 
by  various  flatutes  of  a  general  kind^  under  which  at  this  day  a 
defendant  is  almod  univerfally  intided  to  cods  where  the  fuit  termi- 
nates againd  the  plaintiff.  See  22.  H.  8.  c.  15.  4.  jam.  i.  c.  3. 
8.  Eliz.  c.  2.  13.  Cha.  2.  d.  2.  c.  2.  8.  &  9.  W.  Sc  M.  c.  11. 
4,  &  5.  An.  c.  16.  to  which  add  Law  of  Nid  i'ri.  ed.  of  iyy$* 
chap.  8.  p.  328.  mr.  ferjeant  Sayer's  Law  of  Cods  c.  8,  9,  Sc  10. 
and  mr.  Crompton's  Pra^.  of  K.  B.  Sc  C.  P,  common -placed,  2.  ed* 
V.  2.  p.  461.  But  the  datutory  provisions  are  coniined  to  fuits  in 
the  king^  courts  of  common  law.  However  our  courts  of  equity 
fupply  this  feeming  defe^  by  the  exercife  of  a  difcretion  in  award* 
ing  cods  to  a  defendant,  which  is  condantly  done  as  often  as  they 
think,  that,  from  the  want  of  equity  in  the  plaintiff  or  on  any 
other  account,  he  ought  to  have  cods. 

in.  Where  two  or  more  conipire  to  harrafs  any  peribn  by  a 
falfe  and  malicious  fuit  whether  criminally  or  civiily,  it  is  a  crime 
puniihable  by  indidiment,  or  the  parties  injured  may  fue  for  da« 
mages  by  writ  of  confpiracy ;  and  both  of  thefe  remedies  lie  at 
common  law,  that  part  of  the  datute  or  ordinance  of  articuii  fufer 
cbartasf  which  gives  remedy  again d  confpirators  by  writ  out  of 
chancery,  being  according  to  both  Staundford  and  lord  Coke  only 
an  affirmance  of  the  common  law.  Staundf.  P.  C.  172.  2.  Inft. 
561,562. 

IV.  There  is  alfo  a  remedy  for  ^  falfe  and  malicious  proTecution^ 
though  the  aggravation  of  a  confpiracy  or  confederacy  is  wanting, 
and  the  injury  comes  from  one  only ;  for  in  fuch  a  cafe  the  party 
profecuted  may  have  an  a^ion  upon  the  cafe  for  damages.  I  ap- 
prehend too  that  fuch  adion  lies,  as  well  where  the  vexation  is 
pra6liied  by  a  d*vii  fuit,  as  where  it  is  carried  on  through  the 
medium  of  a  criminal  procefs.  F.  N.  B.  114.  D.'  Ind.eed  tho 
numerous  cafes  to  be  met  with  in  the  books  are  chiefly  for  cri« 
minal  profecutions.  See  1.  Vin.  Abr.  17.  to  35.  and  the  cafe  of 
Farmer  v.  Bailing  4.  Burr.  I97i-  But  there  feems  to  be  no 
reafon  for  didinguidiing  between  the  writ  of  coafplracy  and  aa 
adlion  opon  the  cafe  in  this  refped;  and  exclufively  of  other 
authorities  whicK  may  probably 'be  found  upon 'a  fearch,  lord 
Hobart,  mr..  ferjeant  Rolle,  and  lord  Holt,  all  concur  in  the  ide^, 
that  where  a  ci*vil  fuit  is  commenced  falfely  and  malicioufly  and 
fat  the  mere  purpofe  of  vexation  it  is  adionable.     See  Hobari's 

.  argument  in  Waterer  v.  Freeman  Hob.  205.  266.  Roll's  words  in 
Sty.  379.  and  Holt's  argument  in  giving  judgment  in  Savill  v. 
Roberts  reported  in  12.  Mod.  208.  i.  L.  Raym.  and  other  books, 
and  the  cafe  of  an  a^on  for  falfely  and  malicioufly  fuiog  out  a 
commiiBon  of  bankruptcy  in  i.  Blackd.  Rep.  427.  However  from 
the  language  of  a  cafe  in  Dyer  and  of  another  in  lord  Coke's  Re- 
ports, 1  doubt,  whether  actions  on  the  cafe  for  falfe  and  malicious 
profecutions  were  in  general  allowed  in  the  reign  of  Elizabeth* 
Dy.  285.  a.    4.  Co.  14.  b. 

V.  In  fome  fpecial  cafes,  a  plaintiff  failing  in  his  adlion  is 
expofed  to*  the  ^ireQ  and  immediate  punidiment  of  fine  and  im- 
prifonment  by  the  court  in  which  he  fues,  without  the  benefit  of 
a  jury  to  afTefs  the  fine,  or  the  circuity  of  a  feparate  profccutioa 
to  try  the  malico^  This  is  the  law  in  certain  adions  which  are 
of  a  high  nature,  where  the  injury  of  which  the  defendant  is 

(Pa)  accufed 
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J ^/>»  >^  )        /<,  -;     :  r .  V^-.,  r*'  -cf  J  C.k-  has  beoi  eked n  |»wre,  tktt he  [ifij.  *| 

•m^<  'y/  A-,v-  />r:  *;  ..  r  *  •:/•-?-,.  .r^  th»  nBc^  of  the  lbx«cc  ID  tiMB 
#/^'  -.^'rt  ',<  a  V  .r-  for  f  -.  <r>»^  nfc,  mbo  befiiR  die  Aasate  were 
r'  ' '  v.  :./  V.-.  <r*  W'i%  .i\rjj.  i  noc  difrsi--  See  Haoi  v.  Bell 
r-  I  L.  lP>.n.  172.  C.r  J  t>:-^.,  tkat  k*tl  C<ie  was  siAiader- 
>/••.,  lir  ^>7«3fr:  -f,  rt-  "^o  hav?  merelr  iccmded  id  g«ard  a^ain^ 
>'  ».'",f  ',f  :>-v.  If.- ,  ..  :ch  jHc  gfncnli:v  of  tkc  frmadU  of  tW 
5  -  >j^  t;  :  .'♦  J^irl  1:-  '  fvm  r!  r<:ifo«.i;  tue  piraaibie  redORg  tioc 
•.  z'  ^/  .  ••  r,f  tnuxKtt  fcr  life  had  no  remedy,  «itlioac  d^ilin- 
%,'  \^  ./  ^t  kir'^  of  tcrar.t'  f>r  life;  whereas  in  trnth  the  cxc- 
«  .-vrt  ',f  vrant  for  /;//  ^>«;«  /r//.  and  al(b  the  czccacors  of  tenaot 
/<#r  icir/r<  T^^/,  after  dcatn  of  .'f/?ir/  ji^  -w,  bad  'remedy  by  adum 
'/  /{'vj^  before  tiie  ftari.te«  Tna:  it  wai  not  the  meaning  of  lord 
C'/^e  €0  fr,^r'.£t  the  benefit  of  the  P^atute  to  cafes  in  which  there 
iff^x  tfi  remedy  before,  zrA  un  that  accoant  to  exclude  the  execu* 
l//f  *  r/f  •enaists  for  their  o«vr  lives  from  the  remedy  of  diiLrefs  given 
b/  t';**:  (uuj*f,u  to  fr.e  cl^rar;  becaui'e  he  himfelf  ftates,  both  in  a 
prt<4:Air.^  Z7td  in  afubfequent  paragraph,  that  the  (latute  fometimes 
tfpmut  by  adding  a  remedy  to  that  before  exifting  at  common  law. 
%t€  fur}»tr  as  to  this  point,  poft.  note  i.  in  162.  b. 

£Mole  ^yj.j        ( » )  TTrti  'Joftrinc  is  impugned  by  the  coort's  refolation  in  Tttrwtr  ^1 62»  D « 

r«  Lee  Cro«  Cha«  471.  for  according  to  that  cafe  the  ^tutc  of  H.  8. 
odI/ 
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only  applies*  where  die  common  law  gives  no  remedy^    To  this 
conflra£tion  alfo  the  preamble  of  the  Itacute  affords  countenance. 
'  However  in  a  cafe  in.Cro.  Eliz.  332.  it  feems  to  baye  been  taken 

for  granted,  that  the  llatute  did  not  operate  thus  redriftively ;  and 
in  Haele  v.  Bill  I.  L.  Raym.  172.  it  was  adjudged,  that  the  llatute 
being  remedial  extends  to  the  executors  of  all  tenants  for  life,  as 
well  to  thofe  executors  who  previoufly  to  the  flatute  were  incitled 
to  a(flion  of  debt,  as  to  thofe  executors  who  had  no  remedy  what- 
ever. Ever  iince  too  tiiis  lad  cafe,  I  apprehend  the  law  to  have 
been  taken  accordingly.  See  further  as  to  this  conHrudion,  ant. 
162.  a,  note  4. 

(6)  The  only  claufe  in  the  ftatute  of  Cha.  2.  for  converting  mi-  [^QXt  30©.  1 
Jitary  into  common  focage  tenures,  which  feems  to  afFed  rents,  is  a 
provifo  to  preferve  rents  certain,  and  to  make  the  reliefs  on  them 
qniverfaily  the  fame  as  on  the  death  of  tenant  in  common  focage. 
3ee  iz.  Cha.  2.  c.  24.  f.  5.  and  as  to  the  difference  between  relief 
for  knight's  fervice  and  relief  for  common  focage,  ant.  Se£t.  ii2. 
and  1 26.  with  the  commentary  thereon.  But  various*  other  ftatu* 
tory  proviiions  relative  to  rents  have  been  made  fince  lord  Coke's 
(ime ;  and  as  thefe  are  very  material  to  the  recovery  of  rents,  it 
may  not  be  amifs  here  to  take  a  general  review  of  the  chief  pfthem^ 
though  fome  have  been  incidentally  noticed  before  in  the  chapters 
on  tenants  fir  years  and  ttnants  at  ^wilL 

I.  There  are  feverai  ftatutes,  which  extend  the  remedy  for 
arrears  ^of  rent  by  adbion  of  debt.  By  the  8.  Ann.  c.  14.  de'bt 
is  given  for  rents  on  leafes  for  a  life  or  lives  during  their  con^ 
tinuance,  which  the  common  law  denied.  Ant*  47.  a.  note  4. 
The  II.  G.  2.  c.  19.  gives  a£lion  on  the  cafe  to  executors  of  a 
leffbr  or  landlord,  being  only  tenant  tor  his  own  life,  where  he 
dies  before  or  on  a  rent-day,  and  by  his  death  the  leafe  deter- 
mines, in  which  cafe  the  leilee  or  under-tenant  by  the  common  lanr 
might  have  avoided  paying  any  rent.     And  by  the  5.  G.  3.  c.  17, 

"  which  enables  ecciefiailical  perfons  to  leafe  tithes  and  other  incor- 

poreal inheritances,  debt  is  giren  for  recovery  of  rent  on  fuch 
Jeafes.     Ant.  47.  a.  note  4. 

II.  Other  ftatutory  provilions  extend  the  remedy  for  rents  by 
diftrefs  to  cafes  to  which  it  was  before  inapplicable,  particularly 
to  rents  fee L  Thus  the  4.  G.  2.  c.  28.  on  account  of  the  tedioul- 
nefs  and  difficulty  of  the  remedy  for  rent  feck  and  alfo  rents 
of  affife  and  chief  rents,  (though  why  thefe  two  latter  were 
added  I  do.  not  underffaud}  enabks  diftraining  for  fuch  rents 
where  they  have  been  duly  anfwered  for  three  years  within  twenty 
years  before  the  fir  ft  day  of  the  then  ii^Oion  of  parliament,  or 
<where  creaied  affct'wards,  as  in  cafe  of  rent  on  a  leafe.  So 
too  the  4.  Ann.  c.  14.  gives  djftrefs  for  arrears  of  rent  after  di* 
termination  of  any  leafe,  whexher  for  life  or  lives,  for  years  or 
at  wil),  but  with  a  proviib,  that  the  diftrefs  be  within  fix  kalen- 
dar  months  after  fuch  determination  and  during  continuance  of  the 
landlord's  title  and  poflTefllon  of  the  tenant  indebted ;  whereas  by 

*  the  common  law  the  power  of  diflrefs  ceafed  with  the  tenure. 

III.  Other  ftatutory  provifions  have  varioufly  improved  the  re- 
medy of  diftrefs  for  rents,  where  it  is  applicable ;  namely,  by  enabling 
jthe  fale  of  the  property  diftrsuned  and  fo  giving  to  it  the  efFed  of  an 
execution,  by  making  new  fubje^  of  property  diibainable,  by 

(  i*  3  )  newly 
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newly  rcgdatiflg  die  mode  of  impoonding  diftreffrs,  hy  amhonfiog 
to  diftrain  in  atr^  place  things  fraodalcntly  carried  cfF  the  premifes 
to  evade  diibefs,  and  by  prevcntiog  the  avoidance  of  the  nvb^U  dif* 
trefs  for  a  mere  informality  or  irregularity  in  furt  of  the  procefs. 
See  2.  W.  &  M.  c  5.  8.  An.  c.  14.  4.  G.  2.  c.  2^.  and  11.  G. 
2.  c.  19.  to  which  add  3.  Black  ft.  Com.  9th  ed.  6.  to  15.  where 
the  effcd  of  thefe  ftatuies  is  admirably  incorporated  into  his  view 
cf  the  law  of  didrefles  with  his  afaul  excellence  of  order. 

IV.  The  8.  An.  c.  14.  f.  i.  fecares  to  landlords  to  the  amoont 
of  a  year's  rent  where  To  much  or  more  is  in  arrear>  in  preference 
to  perfoRs  feizing  goods  on  the  land  in  leafe  nndcr  an  execution  ^ 
but  this  favour  is  granted  with  a  provifo  to  prevent  prejudice  to  the 
crown  in  recoveriDg  and  fcizir.g  debts  fines  and  forfeitures. 
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[16*^    a.  1^*^   T^  ^^^  vellum  MSS.  of  Littleton  belonging  to  the  public   [Note  |.] 
*     J*     •  J  Jl^   library  at  Cambridge,  there  is  the  following  argument  or 

introduftion  to  tiiis  third  book. 

"En  ceft  tierce  liver  ai'cun  chofe  fera  dit  a  toy,  mon  fiiz,  de 
"  parceners,  de  jointenantez,  de  tenjintez  in  comen,  de  eftatez  de 
*'  terrez  et  tencmentez  fur  condition,  de  difcentez  que  to  lount  en- 
"  trez,  de  continuell  c'ayme,  de  rekifTez  et  confirmationZf  de  gar- 
"  rantit'z  liniall  et  collatc^rall  et  de  garrantiez  que  comenfont  per 
"  diffeifin,  de  attornament,  do  Jurreuiurons,  de  difconti nuance,  de 
**  remitterez,  de  tenant  i>tr  elegit^  de  tenant  per  eflatut  merchant,  de 
'«  tenant  per  ejlaiut  de  Ufta^le^  i^c.'* 

On  this  addition  to  ciie  printed  copies  of  Littleton,  fir  William 
Jones,  who  kindly  favoured  me  with  ti.e  readines  from  the-  two  * 
Cambridge  manufcripts,  writes  this  obfervation.-^**  It  is  very  re- 
«*  markable,  that  in  this  argument  a  Chapter  is  promifed  concern-  ^ 

^  ing  furrenderst  of  which  Littleton  has  not  cxprefsly  and  fepa- 
'*  rately  treated.  The  word  y»rrfW*m/J.  which  is  abbreviated  by 
"  the  iranfcriber,  feems  completely  to  have  puzzled  a  former  owner 

of  the  manttfcript.    He  fays  in  the  mart^in,  cefte  parole  eft  en  auter 

fragment  que  jeo  ay  :  quaere  eg  que  il  Ji^nife,  Since  thenyirjrc'w- 
<*  ders  are  mentioned  in  two  manufcripts  as  one  of  the  heads  pf  the 
•^  third  book,  it  is  not  improbable,  that  the  author  intended  to  have 
*'  written  a  dillinft  chapter  concerning  them,  as  he  did  write  con- 
**  cerning  tenants  by  elegit  and  by  statute  MBRCHAKT.and 
«'  STAPLE,"— See  Sedl.  324.  where  Litdeton  refers  to  a  Chapter 
en  elegits,  .... 

(P4)  <4):See 
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[Noic  «•]         (4)  See  ant.  s;.  b.  26.  b.  and  poft.  196.  b,  374.  b.  Here  lord  Fi 6^2^  b,l 
Hale  introduces  the  following  note.— -Dwff  in  tail  on  cwdition  »«/■■.     ^  ^     "* 
to  difiontinue.      Donee  has  ijfue  invo  daughters*      One  difiontimus. 
The  donor  may  enter.   R.  26.  Eliz,  C.  B»  Jir  W*  Moore* s  cafe.     HM* 
MSS. 

[Note  3.]  ( I )   Bat  in  the  writ  de  partitione  facienda  the  younger  fifter'fhall  f  1 64*  ^•1 

not  have  her  age  againll  the  ekier.     Poft.  171.  a. 

*  [Note  4.]  (2)  In  a  former  note  I  have  much  at  length,  and  as  I  fear 

tedioufly,  endeavoured  to  fupport  lord  Coke  in  this  do6lrine. 
Ant.  24.  b.  note  3.  But./ince  the  writing  of  that  note  a  cafe  has 
been  publifhed,  in  which  the  court  of  king's  bench  after  three  ar- 
guments decided  again  ft  applying  the  rule  to  a  luilL  See  Willes 
and  others  v.  Palmer  and  others  5.  Burr.  2615.  In  another  cafe 
alfo,  which  was  three  times  argued,  the  court  of  exchequer,  as  I 
underftand,  refufed  to  apply  the  rule  to  ^..marriage-jettleme^t. 
Evans  on  demife  of  Burtenfhaw  v.  Wefton  determined  in  a  fpecial 
verdift  in  Scaccar.  Mich.  1774.  or  Hill.  1775.  This  latter  cafe 
had  been  previoufly  determined  in  B.  R.  in  a  cafe  refer ved  in  an 
eje^ment  in  which  mr.  Burtenfliaw  was  defendant,  and  there  too 
the  cafe  was  argued  three  vimes.  In  both  courts  the  judgment 
was  againft  mr.  Burtenfhaw.  But  the  quefiion  on  the  conilrudion 
oi  heirs  female  of  the  body  ccnfiflered  as  words  of  purchaje  was  only 
zfecondary  point;  and  whether  it  was  debated  in  B.  R.  or  ntft,  I -am 
not  at  prefent  informed.  After  fuch  authorities,  it  can  be  fcarccly 
neceffary  to  guard  the  reader  againft  incautioufly  adopting  my  pri- 
vate ideas. 

[Note  5.]  (i)  This  fame  cafe  of  the  earl  of  Huntingdon  and  lord  Mount-  f  1 6  ij,  a.l 

joy  is  rrported  in  Godb.  17,  1.  An  .  307.  and  Mo.  174.  Lord  *■  '^'  ^ 
Andcifon  gives  the  opinion  of  the  judges  as  it  was  certified  in 
writing  to  the  privy  council ;  but  this  certificate  takes  no  n(?tice  of 
'  the  point  of  inai'vijihility ;  nor  is  it  one  of  the  queftions^  Hated  by 
lord  Anderfon  to  have  been  referred  to  the  judges.-— In  Mo.  707. 
the  fame  cafe  is  cited  arguendo^  and  there  four  judges  are  repre- 
fented  to  have  been  equally  divided  in  opinion  as  to  the  firft  point 
mentioned  by  lord  Coke,  But  according  to  Anderfon  the  differ- 
ence of  opinion  was  only,  whether  ar.y  remedy  was  furnifhed  by  law 
for  the  intereft  refer vcd  to  lord  Mounijoy  by  the  provifo.  As  to 
this  latter  point,  fee  8.  Co.  46.     Noy.  145.  , 

[Note  6.]  (4)  In  2.  Ro.  Abr.  254,  the  cafe  of  23.  H.  3.  relative  to  the 

earldom  of  Chefler  is  mentioned  as  if  the  daughters  might  have 
been  coparceners  of  the  dignity  irfelf,  and  not  merely  of  tiie  /^^A 
fons  of  the  earldom*  How  the  earldom  of  Chefter  became  annexed 
to  the  crown  in  the  reign  of  Hen.  3.  on  the  death  of  John  Scot 
the  laft  earl  leaving  three  fifters  his  coheirs,  is  explained  in  i.  Dugd, 
Bar.  45.  See  further  on  this  point  of  indrvifibility  Brad,  76.  b. 
Brit.  187.  Flct  313.  and  Dav.  Rep.  61.  b, 

[Note  7.]         (6)  This  doctrine  about  the  abeyance  of  titles  of  honor  and  their 
being  revived  by  the  royal  nomination,  though  our  books  furnifh 
Ittle  matter  on  the  fubjedl,  is  undoubtedly  law;  and  there  are 
miny  inftances  of  an  exertion  of  this  prerogative.     One  of  the  . 
mcft  remarkable  took  place  during  the  prefent  reign  in  the  pcrfon 

of^ 
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pf  the  late  mr.  Norborn  Berkley,  who  in  1764  was  called  to  the 
houfc  of  peers  in  right  of  the  old  barony  of  Bote  to  art  after  an 
abeyance  of  feveral  centuries,  and  was  allowed  to  fit  according  ta 
the  antiquity  of  that  barony.  See  Caf.  in  Doni.  Proc.  for  1764. 
Another  inlUnce  in  the  prefent  reign  is  the  cafe  of  fir  Francis 
paihwood  late  lord  Dcfpenfer;  for  in  1763  he  was  called  to  the 
anti^nt  barony  of  thatjg  naqie  in  right  of  nis  deceafed  mother,  who 
was  eldeft  fitter  and  Pnc  pf  the  coheirs  of  an  earl  of  Weftmorland, 
on  whofe  death  that  barrny  had  become  in  abeyance ;  and  being 
fo  fummoned  he  took  his  feat  as  premier  baron  in  place  of  lord 
Abergayenpy,  who  before  pofieiied  tha(  diftindion. 

(7)  The  firft  of  thefe  cafes  was  in  1596,  and  the  fecond  in     [No^S.l 
1616.     Both  are  now  in  print,  having  been  publiifhed  from  manu-  ^    ^ 
fcnpts  of  the  time  by  mr.  Collins  in  his  claims  concerning  baro- 
nies, &c.     See  p.  24,  &  162.     It  mull  not  be  inferred  from'  the 

purpofe  for  which  lord  Coke  cites  them,  that  the  defcent  of  a  ba- 
f  ony  to  a  female,  where  in  the  creation  it  was  not  confined  to  heirs 
male,  was  controvertible.  The  points  debated  in  thofe  cafes  were 
pf  another  kind.  In  Sampfon  Leonard's  the  queflion  was,  whether 
the  hufband  can  be  tenant  by  the  courtefy  of  a  title  of  honour.  See 
piy  oblcrvaiion  as  to  that  p^  int  ant.  29.  b,  note  1 .  That  of  lord 
Ros  depended  on  the  effedt  of  Superadding  an  earldom  in  tail  male 
to  one  having  a  barony  before  dcfcendible  to  heirs  genera/,  it  being 
contended,  that  the  former  (hould  attradl  the  latter  in  point  of  de- 
fcen^  fo  as  to  be  infep.irable  whilli  the  earldom  contir.ues. 

(8)  In  a  late  conteft  about  the  office  ofgreaf  clMzmherlaln,  which     [Note  9. J 
arofe  in  confcquence  of  the  late  duke  of  Aicallci  *s  leaving  two 

fitters  his  co-hcirciTes,  one  of  whum  was  married  to  mr.  Udrrell, 
the  then  attorney  general  made  a  report  in  conformity  to  the  doc- 
trine here  ftated  by  lord  Coke  as  to  the  office  of  high  contt^ble; 
and  this  report,  of  which  1  have  a  copy,  contains  a  very  learned 
invefligation  ( f  the  fubjeft.  But  afierwards  when  the  cafe  came 
before  the  lords,  the  judges  gave  it  as  their  opinion,  that  the  office 
belongi  to  both  fijUrs  ;  thai  the  hujhand  of  the  eldefi  is  not  of  right  in» 
titled  to  execute  if ;  and  that  both  fjiers  may  execute  it  by  deputy  to  be 
appointed,  by  themtfuch  deputy  tiot  being  of  a  degree  inferior  to  a  knight^ 
and  to  be  approved  oj  by  the  king.  See  Journ.  Dom.  Proc.  25  May 
1 78 1,  the  printed  cafes  of  the  feveral  claimants,  and  the  Pari.  Ktg. 
for  1780- 1,  V.  4.  258  to  297. 

[16?.  b.1      ^0  The  claim  of  a  like  privilege  as  appurtenant  to  a  manor  is    [Note  10.] 
"■      "^^     'J  mentioned  in  Crompt.  Jurifd.  Co.  192.  b.     See  further  concern- 
ing  the  office  of  'ujood'wfrd  in  Manwood's  For,  Laws  by  Nelfon, 

<  389 

(2)  It  is  obfervable  in  this  partition,  tKat  no  provifion  is  made  [NOte  ii.] 
in  relpect  to  the  office  of  woodward  and  privilege  of  having  the 
bark  of  felled  trees,  which  were  appurtenant  to  the  manor.  In  a 
former  place  lord  Coke  ftates  the  partition  of  a  manor  to  which  an 
-  ad  vowfon  was  appendant,  and  explains  what  the  effeft  is  on  the  ad- 
vowfon,  where  from  want  of  any  particular  agreement  between  the 
parties  it  is  left  to  the  law  to  regulate  how  the  advowfon  ihall  be 
difpofed  of.    Ant  122.  a. 

(♦)  The 
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[Note  12.]  (4)  The  reference  in  the  ni.irgin  to  fol.  46.  a.  is  to  an  inftance 
of  the  difference  in.pcint  of  effect  on  the  IciV-s  for  years  of  a  co- 
parcener, between  partition  by  writ  and  particicn  without. 

[Note  13.]         (2)    Ace.  P.  18.  E.  ^uare  Imfcdit  176.     Poll.  186.  b.  3.  Co.  [" j  gg^  Jj  1 

22.  b.     2.  Inft.  365.     2.  Ro.  Abr.  346.     Mallory's  Quarc  Impe-  *•  •     'J 

dit  145.  Three  judges  alfo  held  according'y  Eaft.  23.  Eliz.  in 
Harris  &  Hales  v.  Nichols  Cro.  Eliz.  i8f  But  Anderfou  chief 
judice  doubted^  whether  a  grantee  (hould  have  the  privilege.  In 
Keilvrey'there  is  a  cafe  of  18.  Hen.  7.  in  which  Frowike  chief 
jufticc  is  made  to  give  it  to  the  grantee  of  the  eldcft  lifter,  only 
where  it  has  been  onceexercifed  by  herfelf.  But  he  afterwards 
doubted  his  own  diftindlion,  and  feemed  to  incline  to  the  grantee's 
righr  generally;  in  confequence  of  which  the  report  concludes 
thus:  Stude  bene  et  quare,  Keilw.  49.  Upon  the  whole  therefore 
it  fcems,  that  the  point  is  not  qaite  fettled ;  and  to  determine  it 
'  properly  would  require  a  very  careful  examination  of  the  numer- 
ous caies  cited  by  lord  Coke  here  and  in  the  Second  fnftitute. 

See  7.  Ann.  c.  1 8. 1  was  led  into  this  note  by  a  reference  to 

the  cafe  from  Cro.  Eliz.  in  a  Coke  upon  Littleton  of  the  late  mr. 
Beverfliam  Filmcr,  and  by  an  opinion  of  the  fame  very  learned 
gentleman,  in  which  he  reprtfents  the  point  to  be  doubtfuh,  and 
therefore  difiuadcd  accepting  the  title  to  the  next  prefentation  of 
an  advowfon  belonging  to  tliree  fons  as  heirs  in  gavel-kind,  unlcfs 
ti'icy  would  all  join  in  the  [;..int.  The  cnnnence  of  mr.  Filmer  as 
a  barriili^r,  more  efpecially  vi  the  conveyancing  line,  will,  I  pre- 
fume,  fu'.Iy  juitify  me  for  thus  introducing  his  name.  The  doubts 
of  a  lawyer  fo  profound  and  correal,  as  he  was  univerfally  allowed 
to  be,  will  ever  claim  high  rcJped;  and  it  is  with  peculiar  pleafure, 
tlj.1t  1  take  this  opportunity  of  expreffing  the  veneration  with  which 
I  hold  him  in  my  remembrance. . 

'".Note.  14.]         (2)  So  too  execution  of  dov/er  is  not  prevented  by  a  Icafe  for  fi^'T.  a.l 
^  years  fub filling  at  the  hufband's  death.     Ant.  32.  a.     How  leflee  ^       /  '     '-» 

H>v  years  is  afr-jfled  by  fuch  a  partition,  is  before  explained  by  lord 

Coke  in  fol.  46,  a. 

[Note  15.]         (1)  But  according  to  Bio.  Nouv.  Caf.  108,  the  lord  fliould  ^tave T  jg^^^  \^^ 
notice  of  the  partition.  L       /         J 

fKotc  16.]  (2)  Ace.  ant,  67.  b.  poll.  175.  a.  195.3.  But  this  fort  of  par- 
tition is  not  a  partition  in  the  fcnfe  in  which  Littleton  writes  of 
partitions,  nor  in  the  comnicn  fcnie  of  the  word.  He  means  a  di- 
vifion  of  the  land  itielf ;  wl^rcas  what  lord  Coke  here  caJ.s  a  par- 
tition is  a  mere  feverancc  of  the  unity  of  title,  which  operates,  as 
Littleton  afterwards  Hates,  by  making  a  tenancy  in  common.  Sec 
Scd.  309. 

(Note  17.1  (3)   Thefc  words  enji  ir.ing  the  partition  to  be  made  in  the  pre^ 

fence  df  the  parties  fhcw,  that  tlie  proceeding  before  the  flierllF  is 
quite  open.  So  ico  as  it  ieems  fhould  be  the  execution  of  a  com^ 
mijfion  of  partition  ilfued  by  chancery  as  a  court  of  equity,  fuch 
commifiion  being  in  r.r.ture  of  a  writ  at  common  law  for  the  like 
purpcfc.  But  1  ui-.d(;c^lnr.tl,  that  there  have  been  inftances  of 
treating  the  commifi-.on  of  ra/tiiion  as  a  cloje  proceccling,  and  that 
4n    ...i:  id- a  it  hr.3  bioi:  'cm  iimes  the  pTr.ciice  to  annex  an  oath' of 
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fecrecy  to  the  commlflion.  This  pr&diQC,  I  prefome,  has  grown 
from  not  attending  to  the  difference  betweea  coniiniffions  to  divide 
lands  and  commiffions  to  examine  wicnefTes  merely.  In  the  latter 
ibrt  of  commifiion  an  oath  to  keep  the  depofitions  fecretis  exprefly 
required  by  an  order  of  chancery  of  the  9th  of  Febraary  1721 ; 
and  exclufively  of  the  order  the  proceeding  implies  fecrecy,  the 
depofitions  being  ever  kept  cloie  under  feal,  till  leave  is  obtaine4 
to  divulge  chcm  by  the  paOine  of  publication.  But  neither  the 
language  nor  fpirit  of  this  order  is  applicable  to  conunif&ons  of 
partition,  whicii  like  the  writ  of  partition  ought  to  be  ofenlj  exe- 
cuted* 

tl68«  Z.  1  (^)  '^^^  diiFcrence  between  an  interlo^ifiory  judgment  or  award  [Note  }S.^ 
''  and  a  fuai  principal  or  plenary  judgment  is  here  pointed  ^t;  as  to 
which  fee  Metcalf's  cafe  11.  Co.  30.  both  queflions  in  it  de* 
pending  on  the  diflindion.  See  alio  office  of  Exec.  ed.  1676. 
chap.  17.  p.  279.  How  the  r/'W  and  canon  laws  diftinguifhed  be- 
tween interlocutory  and  definiti've  fentences,  efpecialiy  in  point  of 
appeal,  and  between  fentences  merely  interlocutory  and  interlocutory 
fentences  hawing  the  effeSl  of  definiti've^  may  be  collcded  in  fome 
degree  by  confuking  Voet.  ad  Dig.  lib.  42.  tit.  1 .  f.  4.  Perez, 
in  Cod.  lib.  7.  tit.  62.  Wood's  Civ.  L.  iJvo.  ed.  379.  and  Gilb. 
Chan.c.  c.  lo.  As  to  the  difference  between  interlocutory  and  final 
decrees  or  orders  in  our  courts  of  equity,  fee  Prad.  Reg.  in  Chanc. 
122.  and  153.  and  Nofle  v.  Foot  in  Dom.  Proc.  12  March  1739. 
On  the  fame  fubje^  in  our  ecclefiaftical  courts,  fee  i.  Ought.  Ord. 
and  Confett's  Pjrac.  of  Spirit.  Co.  3d  edit.  229  to  250.  I'nefe 
references  may  afiiil  inquiry ;  but  a  far  more  extended  information 
will  be  neceifary  before  the  diflindions  can  be  well  afccrtained, 
^nd  the  ufe  of  them  in  point  of  appeal  conclujion  or  otherwife  be 
fully  under iloo<}. 

(4)  Concerning  the  difpute  about  the  authenticity  ofthefe  laws,  fKote  19.] 
fee  notes  3,  and  4.  ant.  68.  b.  to  which  add  Preface  to  8.  Co. 
'  V<.tp*  1.  Tyrr.  Hift  b.  6.  p.  103.  Ibid.  v.  2.  p.  62.  Brad.  In- 
trod.  to  £ng.  Hifl^.  260.  and  a  note  by  the  late  biHiop  of  St.  Da- 
vid, dr.  Squire,  in  his  book  on  the  Anglo-Saxon  Gov.  in  Engl.  ed. 
of  1753,  p.  219.  Mr.  Selden's  opinion  of  thefe  laws  was*  that 
**  as  the  ordinary  copies  are,  and  as  they  fpeak  in  the  publiihed 
*'  volume  of  Saxon  laws,  they  are  not  without  many  mixtures  of 
f*  fomewhat  later  tranfcribers."  Seld.  on  Tithes,  ed«  161 8.  p.  225. 
A  like  temperate  caution  concerning  thefe  laws  is  interpofed  by 
fir  Henry  Spelman  and  mr.  Somner.  Spelm.  GlolT.  3d.  ed.  t^. 
Reliq.  Spelm.  61.  Somn.  on  Gavelk.  ioi.  But  dr.  Brady  is  not 
content  with  this ;  for,  moved  by  that  excefs  of  party-fpirit,  which 
is  fo  deftrudlive  of  truth  and  fo  much  tarnifhes  his  learned  writings 
on  the  Engliih  hiilory,  he  indifcriminately  and  paffionately  rejeds 
the  whole  body  of  thefe  laws.  His  words  in  one  place  are  as  fol* 
low.  '<  The  fad'ous  bifhops  and  churchmen  and  the  feditious  and 
**  diffolute  barons  made  a  noife  for  king  Edward's  laws.  But 
**  what  they  were  it  is  now  a  hard  matter  to  know.  Thofe,  put 
"  forth  under  his  name  with  mr.  Lambard's  Saxon  laws,  were 
^  none  of  his.  They  are  a  incoherent  farce  and  mixture,  and  a 
'•  heap  of  nonfenfe,  put  together  by  fome  unfkilful  bilhop  monk  or 
f*  cleri;  many  years  after  his  death  to  fexve  the  ends  and  defigns 
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fcrred  to  the  judges  on  a  point  of  law  between  two  co-parceners* 
that  the  judges  certified  for  iiTuing  a  tvrit  of  partition  between 
then),  and  that  the  court  ordered  one  accordingly;  which,  [  pre- 
fame,  would  fcarce  have  been  done,  if  the  decree  for  partition  and 
a  commiiTion  to  make  it  had  then  been  a  current  and  ^miliar  pro- 
ceeding with  chancery,  i.  Cha.  Rep.  49.  However  it  appears  by 
the  language  of  the  court  in  a  very  important  caufe,  in  which  the 
grand  qucftion  was  whether  the  lord  chancellor  here  could  hold 
plea  of  a  truft  of  lands  in  Ireland,  that  in  the  reign  of  James  the 
Second  bills  of  partition  were  become  common,  i.  Vern.  421. 
2.  Cha.  Caf.  189.  For  other  reported  cafes  on  bills  of  partition^ 
fee  Toth.  Tranfaft.  tiZy  partition,  i.  Cha.  Rep.  23 e.  3.  Cha.  Rep* 
29.  2.  Cha,  Caf.  214.  237.  2.  Vern.  232.  i.  P.  Wms.  446.  2.  P. 
Wms.  518.  As  to  the  forms  of  a  commiffion  of  partition,  fee 
1.  Prax.  Aim.  Cur.  3d  ed.  93.  94.  Clerk'"  Tutor  in  Chanc.  3d 
cd.  360.  and  2.  Harrifon's  Chanc.  \sl(x  ed.  396.  For  cafes'  in  which 
chancery  interpofes  by  awarding  commiflions  to  afcertain  bounda- 
ries, which  fubjcft  in  fomc  degree  connefts  with  commiflions.  of 
partition,  fee  Tothill  84.  126.  130.  Nelf.  Cn.  Rep.  14.  121.  . 
I.  Cha.  Rep.  41.  6}.  259.  Rep.  temp.  Finch,  131.  186.  210. 
Car.  Rep.  107.  17.  96.  239. /|62.  i.Cha.  Caf.  145.  i.Vern.  359. 
456.  2.  Vern.  38.  and  1.  Vtf.  453.  To  thelc  add  Fitzh.  N.  B. 
13^.  on  the  writ  dg  peramhulatiom  facicnda,  which  being  confider- 
'  ed  may  perhaps  throw  fome  light  on  the  origin  of  this  branch  of 
equitable  juriididlion ;  and  concerning  the  modes  of  partition  by 
our  law  fee  the  cafes  under  that  title  in  Fitzh.  Abr.  Bro.  Abr.  and 
Viner.— Concerning  partihon  bv  the  Roman  law,  fee  Fulbeck  in 
his  parallel  of  the  civil  canon  and  Englilh  Laws  b.  2.  p.  57.  This 
neglefted  but  ingenious  writer  extraSs  from  the  Roman  law  three 
adlions  having  the  like  objeifl  with  our  writ  of  partition.  Thefe 
are  the  a^ion  de  fwnilid  bet  ci/cundd,  the  adion  pro  focio^  and  the 
adlion  de  commnni  di'videudo.  He  applies  the  firft  to  partition 
amongft  co-heirs,  the  fecond  to  that  amongft  join-tenants,  and  the 
third  to  that  amongil  tenants  in  common ;  an  alTimilation,  in  which 
he  is  partly  followed  by  lord  Stair  in  refpeft  to  the  law  of  Scot- 
land. Stair's  (nflit.  48.  The  fecond  and  third  of  thefe  Roman 
afHons  are  treated  of  in  lib.  10.  tit.  2.  &  3.  of  the  Digeft,  tit.  i. 
of  the  fame  book  being  upon  the  adtion  Jini.im  regundorum,  which 
partly  anfwers  to  our  bill  in  equity  for  afcertaining  boundaries.  It 
is  reiparkable  alio,  that  Fleta  reprefenls  the  three  Roman  anions 
laft  mentioned  as  a  part  of  our  law.  Flet.  lib.  5.  c.  9.  p.  309.  Sec 
further  as  to  the  Roman  law  about  partition  I.  Dom.  Civ.  L.  by 
Strah.  326.  For  partition  according  to  the  French  law,  fee  tit. 
partage  in  their  book.;  and  for  the  like  fubjefl  in  the  Scotch  law, 
iee  concerning  the  cbligation  of  di'vifiont  heirs  portioners^  commonties, 
and  <writs  of  di'vijion^  in  Stair's  Inftit.  48.  477.  169.  576.  and  in 
Erikine's  Inftit.  46S. 

[Note  24.]  (3)  In  I .  Atk.  542.  there  is  a  cafe  in  equity,  in  which  lord  Hard-  r  j  -q^  j^  1 
wicke  allows  of  a  parol  agreement  for  a  partition.  See  infra  note  4.  «•  /  '  *J 
and  I.  Vern.  47?. 

[Note  25.]         (4)  Here  the  eleventh  edition  of  this  book  has  a  note  qucftion- 

ing  whether  fuch  parol  grant  would  be  gOod  now  in  refpcct  of  the 

29.  Cha.  2.  c.  3.  and  mr.ferjeant  Hawkins  in  his  Abridgment  makes 

a  ike  queflion.     See  fupra  not?  3. 

*  •'^  (I)  This 
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T iyO^\y  "I      (i)  This  cafe  of  Littleton  turns  upon  the  inequality  of  the  par-     [Note  26.] 
^    ^     '     '-'  tition;  for  if  the  parts  are  equal,  it  binds  notwiihftanding  infancy. 
Ant.  i65.  a.  Poll.  173.  b. 

(3)  In  a  Coke  upon  Littleton  I  have  with  MSS.  notes  and  re-  [Note  27.] 
fer^nces,  the  annotator  is  for  excluding  from  fuch  an  eftoppel  as  is 
here  ftated  a  partition  in  pais.  His  note  is  thus  exprefled :  ••  If 
"  two  make  partition  in  court  of  record^  when  one  of  them  had  no 
««  right,  be  thereby  fhall  gain  a  moiety  by  efloppel  or  conclufion. 
?«  Bro.  Nouv.  Caf.  pi.  306.  But  othcnvife  I  conceive  of  a  parti- 
**  tion  in  paii ;  though  the  book  {^^  aketh  generally ;  and  upon  this 
**  difFerepce  you  fhall  read  a  like  cafe  in  this  booke  fol.  46.  a." 

\ 

(4.)  Ace.  Dr.  &  Stud.  dial.  i.  c.  19,  where  mulier  puifne  (\Jits  Xi-     [Note  28.3 
very  with  haftard  eigne.     See  Bro.  Abr.  entrie  congeable  31.  and  dif- 
cent  9.     JJut  it  is  laid*  that  this  fort  of  eftoppel  will  not  bind  in 
chancery.     Gary's  Rep.  %6.     See  further  2.  Co.  4.  b.  Cro.  Cha» 
no.  Poilexf.  67.  and  3.  Com.  Dig.  278. 

.    ri7i,a.l      (^)  ^"  I.  Atk.  541.  there  is  a  cafe,  in  which  lord  chancellor    [Note 29,] 
\     ^    '     *     *^  Hardwicke  is  reprefented  to  fay,  that  a  partition  by  agreement  bc- 
I       /  tween  two  hufbands  will  not  bind  the  inheritance  of  their  wives. 

But,  not  with  Handing  this  high  authority,  I  take  the  do^rine  of 
Littleton  and  Coke,  that  fuch  a  partition  will  bind  the  wives  unlefi 
it  be  unequal,  to  be  clear  law,  and  for  the  cogent  reafon  here  given 
by  the  latter.     See  ace.  F.  N.  B.  62.  F. 

ri7I.  b.l      (*)  Aqc,  6.  Co.  4;  b.   But  there  the  reafon  given  for  an  infant's    [Note  30.] 
*■    ^    *     *•'  not  having  his  age  in  partition  is  different,  namely,  that  both  co- 
parceners are  in  pajfejion.    In  the  year  book  of  9.  H.  6.  6.  b.  the 
reafon  is  cxprcficd  to  be  the  prejudice  ivbich  othernxji/e  there  might  be 
to  the  infant. 

(5)  Not  even  though  a  fpecial  power  is  given  to  him,  though  it  [Note  31.] 
.  is  otherwife  with  a  feme  covert.  So  held  by  lord  chancellor  Hard- 
wicke in  a  cafe  in  1.  Vef.  29S.  and  3.  Atk.  695.  See  Mo.  512. 
But  by  the  7.  An.  c.  17.  an  infant  having  a  real  eftate  only  as  a 
truftee  or  under  a  mortgage  is  enabled  to  convey  under  the  direc- 
tion of  the  court  of  chaRceiy  or  the  court  of  exchequer.  However 
this  a6l  is  deeined  not  to  cMcnd  to  trulls  merely  conltru<5live.  2  P. 
Wms.  549.  3.  V.  Wras.  387.  Another  exception  to  an  infant's  not 
being  able  to  alien  land  arifes  from  the  cuflom  of  particular  places, 
as  the  cullom  of  Kent  in  refpefl  to  gavelkind  lands,  which  may  be 
aliened  by  an  infant  on  attaining  15.  See  the  late  mx.  Rcbinlon's 
excellent  Trcatife  on  Gavelk.  193.  and  Mo.'5i2. 

(6)  But  an  infant  may  before  2 1  difpofe  of  perfonal  eflate  by  laft    [Note  32.] 
will,  though  ic  is  controverted  at  what  age  this  tellamentary  power 
begins  to  attach  in  infants.     On  this  point  I  have  heretofore  ex- 
prelTed  my  notions  at  length.     See  note  6.  of  fo.  89.  b. 

ri72.  a.l      (^)  ^"'  *•  ^^'  '^^^'  7^9*  P'-  ^*   ^^'  ^79*    ^'■^'  E^*z.  920.    [Note  33.] 
L    /    •     •  J  Godb.  219.    But  lord  Coke's  words  imply,  that  a  fiirgle  bond,  that 
,    is,  one  <withcut  a  penalty »  being  given  for  neceiTaries  may  be  good 
againU  an  infant;  and  fo  it  hath  been  frequently  adjudged.     See 
^   March  145.     1  Ro.  Abr.  729,  pi.  8.  and  1.  L-ev.  86. 

(8)  But 
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[Note  34.]  (8)  But  now  oae  jointenant  or  tenant' in  common  may  have 
account  againil  the  other  as  bailiiF  for  receiving  more  than  his  (hare 
of  profits,  though  there  is  no  appointment  of  him  as  bailiff.  See 
4  An.  c.  16.  f.  27.    See  too  i.  Leon.  219. 

[Note  35.]        (i)  Ace.  ant.  68.  b.  &  78.  b.     See  alfo  1I8.  a Another  ex-  [172.  b.] 

ception  is«  that  he  may  be  fworn  as  a  v^atnefs  at  14^  and  le/brg  if 
he  appears  to  underlland  an  oath,  or  rather  as  it  is  exprefled  by 
lord  Hale  hath  competent  difcretion.  1 1 .  Mod.  228.  2.  Hal.  H.  P.  C. 
271.-— Alfo  according  to  lord  Hale  in  fome  cafes  of  exigence,  as  in 
rape,  an  infant  of  tender  years  may  be  examined  without  oath.*— 
In  I.  Stra.  700.  there  is  a  cafe  in  which  an  infant  of  7  years  was 
refufed.  There  too  the  point  about  examining  infants  as  wicnefTes 
is  ably  argued.  The  fame  point  was  touched  upon  incidenully  in 
the  great  cafe  of  Omichund  and  Barker  before  lord  chancellor 
Hardwicke  absiit  receiving  a  Gentoo's  evidence;  which  I  more 
particularly  refer  to  here,  becaufe  in  it  lord  Hale*s  dodbine  of  ad-w 
mitting  infants  to  give  evidence  in  criminal  cafes  without  oath  \% 
faid  to  have  been  over -ruled  at  the  Old  Bailey  after  mature  deli- 
beration and  alfo  by  lord  Raymond,  i.  Atk.  29.  See  i.  Hal. 
tiiil.  P.  C.  502.  634.  and  2.  Hal.  H.  P.  C.  279.  and  Lamb.  Juft  24. 
i6o2.  p.  85. 

[Note  36.]  (4)  Ace.  F.  N.  B.  62.  M.— Here  lord  Hale*s  MS.  makes  a  quef- 
tion,  ^whether  fucb  partition  be  void  or  tvoidahle,  being  made  by  buf^ 
bandy  and  cites  M.  30.  31.  Eliz.  B.  R.  Morris  and  Maule. 

fNote  37.]        (3)  Lord  Coke  may  be  here  prefumed  to  mean  a  lineal  warran-  [1 73*  ^•J 
ty ;  becaufe  hereafter  he  allows,  and  in  his  time  it  was  the  common 
learning,  that  collateral  warranty  would  bar  the  iifue  in  tail  without 
rccompence.     Poil*  374.  b. 

[Note  38.]  (4)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes  there  is  the 
following  remark.—"  ^are  of  this;  for  I  think  the  formedon  muft 
''  be  brought  in  the  name  of  the  iHue  and  the  furviving  parcener* 
"  and  then  the  parcener  to  be  fummoned  and  fevered,  and  then  the 
<'  ifl'ue  to  make  a  fpecial  count  and  Ihew  the  partition." 

[Note  39.]         (2)  This  word,  which  is  fo  uncommon  that  I  cannot  find  it  no-  m73*  ^0 
ticed  in  any  dictionary  1  have  feen,  is  apparently  ufed  for  reckoned. 
Lord  Coke  feems  to  borrow  it  from  Littleton's  ufe  of  the  word  nite 
at  the  beginning  of  the  Sc£lion  here  commented  upon. 

.[Note  40.]         (i)  So  it  is  of  an  exchange.     Hob.  152.     Calthrope's  reading  Tj^^    «! 
on  lord  and  copyholder  92.     1.  Ro.  Abr.  815.  •■    /^*     *J 


(Note- 41.] 


(3)  But  by  the  34.  &  35.  H,  8.  gavelkind  defcent  of  lands  in  r  j^  ^^  |^  1 
Wales  is  expreGly  taken  away,  and  all  lands  there  arc  made  de-  L  /  0  *  *J 
fcendible  to  the  eldeft  fon  according  to  the  common  law  of  Eng- 
land. See  that  flatute  c.  26.  f.  91.  and  128.  Alfo  in  Kent  va* 
rious  cflatcs  have  been  made  defcendible  according  to  the  com- 
mon law  by  fpecial  flatutes  for  this  purpofe.  Sec  Robinf.  on 
Gavelk.  75. 

[Note  42.]        (4)  But  according  to  a  very  accurate  writer  on  ganjelkind  this 
dv^rine  muft  be  rcftrained  to  the  fpecial  defcent  of  gavelkind  and 

Morougk 
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borough  EngUjb  lands,  which  is  coniidered  as  the  eiTence  of  both  ; 
and  therefore  the  other  cuftoms  incident  to  ga*uelkind  and  Borough 
Englijb  land  mud  bcjpecially  pleaded.  See  Robinf.  on  Gavelk.  41. 
For  this  difference  feveral  authorities  are  cited ;  naniely,  as  to  ga* 
Wi/W  a  cafe  in  Cro.  Cha.  562.  another  in  i.  Lev.  79.  i.  Sid.  137. 
and  Raym.  y6,  and  a  third  in  2.  Sid.  153.  and  as  to  Borough  Bug" 
Ujh  a  cafe  in  1.  Salk.  243.  I  the  rather  introduce  thefe  references 
bccaufe  mr.  Robiofon's  treatife  is  become  very  fcarce# 

■ 

(S)  T^^5  word  means  equality,  being  derived  from  the  adjedive     [Note  43.3  • 
//ir,  and  made  a  fubftantive  by  the  addition  of  agium.     Read  more 
concerning  the  termination  of  agium  ant.  86.  a.     See  alfo  as  to  di/' 
^aragcuio  ant.  80.  a.  . 

[l  yS.  a.l       ( ^ )  The  gavelkind  dcfcent  of  lands  in  Ireland  was  an  incident  to     [Note  44.] 
the  cuHom  of  tanijfry,  and  as  fuch  fell  to  the  ground  with  its  prin* 
cipal  in  confequence  of  a  folemn  judgment  againft  the  latter  in  a 
cafe  of  the  fifth  of  James  the  firfl.     For  this  cafe>  which  is  excel- 
lently reported  by  fir  John  Davis,  who  was  attorney. general  ia 
Ireland  at  the  time,  fee  Da  v.  Rep.  28.     But  in  the  reign  of  queen 
Anne,  the  policy  of  weakening  the  Roman  Catholic  incerefl  in  Ire- 
land was  the  caufe  of  an  Irifh  flatute  to  make  the  lands  of  papifts 
defcendible  according  to  the  gavelkind  cuflom,  unlefs  the  heir  con-  ' 
.    formed  within  a  limited  time.  See  Robinf.  on  Gavelk.  17;    How- 
ever  now  by  an  Iriih  ftatute  of  the  prefent  reign  the  defcent  of  the 
lands  of  papilla  is  again  reduced  to  the  courfe  of  the  common  law. 
Irifli  St.  of  17.  &  18.  G.  3.  c.  49." f.  I. — Lord  Coke,  from  his  fup- 
pofing  that  the  Brehon  law  of  paftibilicy  except  as  to  baftards  re- 
mained in  Ireland,  feems  not  to  have  been  aware  of  the  cafe  of 
'tanillry.    Indeed  what  he  writes  in  this  refpedl  wai  before  that  cafe 
more  applicable  to  Wales  than  Ireland  i  for  the  (tatute  of  Wales 
cited  in  the  next  pallage  confirms  the  partible  defcent  of  lands 
there  amongil  males  with  an  exception  excluding  baftards,  whereas 
I  doubt  whether  there  is  any  evidence  of  confirmation  of  the  Bre- 
.  hon  law  with  fuch  an  exception.    See  ant.  141.  a.  where  lord  Coke 
himfelf  takes  notice  of  a  total  abolition  of  the  Brelion  law. 

ri76,  b.  1      (,3)  Though  pueri  more  commonly  means  %f,  yet  it  is  plain,     [Note  45. J 
^    '     *     *  -'  that  here  it  comprehends  children  of  both  fcxes ;  becaufe  after- 
wards liberi  is  ufed  for  the  fame  purpofe.     The  word  is  ufed  in  the 
fame  large  fenfe  in  the  writ  de  rationabili  parte  bonorum\  and  there- 
fore Fitzherbert  obferves,  that  the  fon  and  daughter  may  join  in 
that  writr    F.  N.  B.  122.  C.     Alfo  this  large  fenfe  of  pueri  is  war- 
ranted both  by  the  application  of  the  word  in  the  Roman  law,  and 
by  its  derivation  from  the  Greek  word  ««ro  which  is  mafculine  or 
feminine  according  to  the  article  before  it.    To  this  eiFedl  Jufli- 
iiian's  Digefl  in  the  title  J$  verborum  Jignificatione  gives  the  follow- 
ing extract  from  the  Commentary  of  the  Roman  lawyer  Julius" 
Faulus  on  his  famous  predeceiTor  Sabinus.     Pueri  appellatione  etiam 
puella  figmfieatur :  nam  et  feeminas  puerperas  appellant  recentes  ex 
partu;  et  Gr^ce  «ra*^«»  commuaitur  dppellatur.    See*  Dig*  lib.  50. 
tit.  1 6.  leg.  163,  and  Menag.  Jur.  Civil.  Amoenitates  cap.  39.  voce 
futrperat  where  that  learned  French  writer  expatiates  on  th?  ety- 
mology of  puer,    I  have  been  induced  to  eive  this  explanation  of 
the  word  puer  by  a  cafe  in  oar  own  law-books,  which  adually  turn- 
tA  upon  the  qneftion^  whether  a  daugbttr  could  take  lands  under 

(QJ  that- 
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that  dcrcripttoil.    The  cafe  arofe  on  a  remainder  in  a  fettlement  1*1^5 •  b«1 

made  by  a  man  on  his  firtl  marriage  ftmori  putro  of  the  hafband  ^. 

and  the  heirs  of  his  body ;  and  this  wu  decided  by  two  jodges 

againft  one  to  intitle  a  daughter  and  only  child  of  the  firft  marriage 

in  preference  to  the  Ton  of  a  fecond.  Dy.  337.  b.     However  there 

is  a  much  earlier  cafe  on  the  conftrodton  of  pmri^  in  which  it  was 

interpreted  to  exclode  females.    Hob.  33.  and  the  cafe  there  cited 

from  30.  AiT.  47.  and  30.  E.  3.  27.     Bat  now  indeed^  when  legal 

inllruments  are  fo  oniverfally  exprefled  in  the  Englilh  tongue,  it  is 

not  probable,  that  any  difpute  (hould  arife  in  oar  courts  of  juftice 

about  the  interpretation  of  this  Latin  word. 


[Note  46.] 


(5)  The  places  ufualty  named  as  thofe  in  which  the  cudomarv" 
divifion  of  perfonahy  on  a  death  prevailed,  and  ib  in  favor  of  wife 
and  children  reftrained  the  teftamentary  power  to  a  third  or  a 
moiety,  are  thefe :  the  province  of  York,  the  city  of  London,  and 
various  diftrids  of  Wales,  fiut  fince  lord  Coke's  time  feveral  (la- 
tutes  have  been  made  to  remove  this  rellraint  in  each  of  thefe  dif- 
ferent places ;  and  under  thofe  Aatutes  the  *whoU  of  the  perfbnal 
ed^te  is  now  difpofeable  by  laft  will  in  them  through  England  and 
Wales,  with  this  exception  h  wever,  that  there  is  ftill  no  (tatute 
aifefling  either  the  city  of  Chefter  which  is  part  of  the  province  of 
York,  or  fuch  other  places  not  within  that  province  or  London  or 
Wales  as  may  have  fuch  a  cuftom  ;  though  whether  there  be  any 
fuch  places,  I  am  unceruin.  See  for  the  province  of  York 
4.  W.  &  M.  c.  2.  5{  2.  &  3.  An.c.  5.  for  London  1 1.  G.  1.  c.  iS. 
artd  for  Wales  7.  U  8.  W.  3.  c.  38.  Indeed  iir  William  Blackflone 
treats  the  teftamrntary  power  over  perfonal  eilate  as  now  prevail- 
ing through  all  England.  2  Biackit.  Comm.  9th  ed.  493.  Bat  if 
there  be  no  other  ftatates  than  thofe  he  cites,  being  the  fame  as 
are  before  mentioned,  T  take  this  to  be  a  miftake  fo  far  at  leaft  as 
regards  the  city  of  Cbeller.  'J  he  fad  is,  that  both  the  cities  of 
York  and  Chefter  were  excepted  in  the  4.  of  W.  2c  M.  and  that 
the  ^.  &  3.  An.  take  away  the  exception  as  to  the  city  of  York 
only.  As  too  the  ftatutes,  which  fubjed  the  cuftom  of  dividing  the 
perfonal  eftate  of  dtceaftd  perfons  to  the  teftamentary  power,  do 
not  name  any  place  in  England  except  London,  and  the  province 
of  York,  it  follows,  that  the  local  cuftom  of  any  other  part  of  Eng- 
land on  this  fubjed  is  not  diftarbed  by  any  ftatutory  provifion.  It 
now  only  remat;is  to  add  here,  that  though  the  teft^mentary  power 
is  thus  extended  over  the  whole  perlonalty  notwith (landing  the 
cuftoms  within  London  or  the  province  of  York  or  within  any  part 
of  Wales,  yet  in  the  cafe  of  an  iniedacy  the  cufioms  of  thofe  placet 
ftill  operate,  there  being  a  fpecial  provi(ion  to  fave  them  and  all 
other  peculiar  cnftoms  in  the  datute  of  Cha.  a.  for  dillriboting  the 
perfonal  edates  of  intedates.  See  22*  h  23.  Cha.  2.  c.  10.  See 
further  as  to  the  (latutes  about  thefe  cuHoms  in  the  latter  part  of 
note  9.  infra. 

r Note  47.1  (s)  ^"  Swinburne  on  teftamentt  there  U  s^  curious  di(rertatioii 
explaining  the  cuftom  of  the  province  of  York  in  refped  to  filial 
portions ;  and  in  the  courfe  of  it,  the  queftion,  what  fort  of  advance- 
ment (hall  exclude  a  child,  it  confidered  at  large.  This  valuable 
part  of  Swinburne  is  not  in  the  fird  edition ;  but  was  afterwards 
added  by  him.  it  is  otherwife  as  to  many  additions  in  the  latter 
editions  of  his  book  \  thefe  being  fall  of  eniargements  coming  from 

others. 
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others,  bat  printed  withoat  difcriminating  them  from  Swinburne't 
own  work.  This  manner  6f  treating  authors  in  new  edition*  is  ever 
diflatisfadory  and  unjnftifiable ;  bat  in  refped  to  law  books,  it  is 
peculiarly  inconvenient,  the  weight  and  authority  of  thefe  fo  much 
depending  on  the  charader  of  the  author.  To  Swinburne  on  this 
fubjeA  add  the  title  tvills  in  dr.  Barn's  £cclef.  Law,  in  the  couHb 
of  which  it  is  learnedly  attempted  to  give  the  refult  of  every  thing 
to  be  met  with  on  the  fubjeft  in  Swinburne's  book  or  elfe- 
where. 

(6)  Ace  2.  Jn(t.^33.    But  in  this  point  (bme  of  great  refped     [Note  48.] 
differ  from  lord  Coke.    Fitzh^rbert  in  his  commentary  on  the  writ 
de  ratitmabiii  parte  bonorum  contends,  that  the  diftribu^ion,  which 
excludes  the  teftamentary  power  from  one  third  or  one  moiety  of 
the  peHbnal  eftate,  was  in  hi?  time  the  general  lanv  of  the  land,  and    - 
therefore  needed  not  a  fpecial  cuftom  to  fapport  it.     He  is  follow- 
ed by  Swinburne  in  the  fame  idea,  and  even  by  our  great  modern 
commentator  on  the  law  of  England,  who  cites  Finch's  law  to 
prove,  that  the  general  law  was  taken  to  be  as  reprefented  by  Ficz- 
lierbert  as  late  as  the  reign  of  Charles  the  firfL  However  mr.  juflice 
Blackftone  dates,  that  about  this  period  the  general  law  infenfibly 
changed ;  which  amounts  to  an  admiffion  that  lord  Coke's  dodlrine 
of  the  neceflity  of  a  fpecial  cuftom  for  the  rathnabili  parte  bonorum 
became  perfectly  eftabliihed  within  a  few  years  after  his  advancing 
it,  and  that  this  was  fo  without,  the  aid  of  any  ftatute.     It  is  ob- 
fervable  a1(b,  that  mr.  juftice  Blackflone  confiders  Bradion  and 
Fleta  as  clear  authorities  againft  lord  Coke.     But  mr.  Somner, 
whofe  very  learned  and  extended  difcuffion  of  this  fubjed  feems  to 
have  efcaped  the  author  of  the  Commentaries,  though  not  inclined 
to  an  entire  agreement  with  lord  Coke,  cites  various  paflages  of  the 
fame  ancient  authors,  from  which  it  appears,  that  their  writings  in 
this  refped  are  contradidory.     See  in  Somn.  Gavelk.  91.  a  diiTer- 
tation  on  the  queftion ,  'whether  the  writ  db  rationabili  parte 
BONORUM  *iuas  by  the  common  law  or  by  cuftom.     Nor  is  it  a  (light 
teltimony  of  its  being  fettled  law  in  lord  Coke's  time  not  to  allow  of 
the  writ  de  rationabui  parte  bonorum  without  a  fpecial  cuftom,  that 
mr.  Somner,  whofe  book  before  cited  was  finiftied  as  early  as  1647 
though  not  publiftied  till  the  Reftoration,  obferves  on  the  order  of 
partition  under  this  writ,  that  it  was  then,  and  that  not  lately ^  anti- 
quated and  vaniihed  out  of  ufe  in  Kent  and  other  counties,  furviv- 
ing  only  in  the  province  of  York  an^  fome  few  cities. 

(7)  What  under  the  cuftom  of  the  province  of  York  ought  to     [Note  49.] 
be  deemed  a  reafonable  advancement  fufficient  to  bar  the  right  to 

a  filial  portio^  is  largely  difcourfed  upon  in  Swinburne  on  Telia- 
mentSy  part  ^fedt.  18.  For  the  cafes  iince  Swinburne's  time,  fee 
£q.  Caf.  Abr.  i6o>  i6i.  11.  Yin.  Abr.  198.  Borne's  Ecclef.  L. 
cit.  wilb. 

(8)  Mr.  Somner  writes  doubtfully  on  the  preceding  dofbine,     [Note  cc] 
and  makes  it  queftionable,  whether  the  child  advanced  may  not 

Ivaive  his  former  portion,  and  eleA  to  uke  benefit  of  the  cuftomary 
partition  in  the  way  of  hotchpot.  Somn.  Gavelk.  91.  By  others 
the  dodrine  is  abfolutely  denied  in  another  form,  by  infifting,  that 
the  advancement  muft  be  equal  to  the  cuftomary  ftiare ;  and  that» 
if  the  child  advanced  can  prove  the  advancement  to  be  lefs,  then 

(  0.2  )  fuch 
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fuch  child  on  the  terms  of  throwing  tbi  advaDcement  into  hotchpot  f  lyf^^  Jy^ 
is  intiiled  to  the  benefit  of  the  cullomary  partition,  notwith Handing.  '■     ^     '      '•* 
any  declaration  of  the  father  to  the  contrary.     Green's  Priv* 
.  Lond,  52,  53.     But  in  a  cafe  before  lord  chancellor  Somers,  the 
'mayor  and  aldermen  of  London  certified  the  cuftom  in  terms  not 
wholly  agreeing  either  with  lord  Coke  of  with  the  differences  from 
him  before  llated.     According  to  this  certificate,  though  the  ad- 
vancement fhall  not  be  equal  to  the  cuftomary  (hare  at  the  father's 
deceaie,  yet  the  child  fo  advanced  (hall  be  excluded  from  any  fur- 
ther part  of  the  cuftomary  eilate,  unlefs  the  father  (hall  by  his  laft 
will  or  fome  other  writing  (igned  with  his  name  or  mark  declare 
the  value  of  fuch  advancement;  in  which  cafe  the  child  advanced^ 
bringing  the  advancement  into  hotchpot,- (hall,- not  with  Handing  the 
father's  declaration  of  having  fully  advanced  the  child^  have  as- 
.  much  more  as  will  make  the  advancement  a  full  cuflomary  (liare. 
This  certificate  was  confidered  by  lord  Somers  as  conduiive  of  the 
.  quellion ;  and  has  been  iince  referred  to  by  lord  chancellor  Hard« 
wicke,  as  fettling  the  point.     See  the  cafe  of  Chafe  v.  Box  in  i.  L» 
.  Kaym.  484.  &  t.  Eq.  Cail  Abr.  154.  in  whicb  latter  book  ihcr 
certificate  from  the  aty  is  given  at  length.     See  alfo  lord  Hard- 
.  wicke's  words  in  !•  Vef.  16.  and  tho(e  of  Forteicue  aoafter  of  the 
.  /oils  in  3.  Aik.  49*    Being  therefore  taken  as  the  role  of  future 
flecifion,  the  ceruficate  demands  particular  attention.    The^  refulc . 
with  refpeA  to  its  operation  tipon  the  feveral  ideas,  which,  as  13 
before  dated,  have  prevailed  concerning  this  point  of  the  cudbm^^ 
may  be  thus  Hated.^-Mr.  Somaer')  notion,  of  a  general  right  of 
/eledion  in  the  child  advanced  to  waive  his  advancement  and  claimi 
the  cu/lomary  (hare,  feems  to  fall  to  the  ground;  there  being  na 
.  elcdion,  except  where  the  father  under  his  hand  afcertains  the  ad- 
vancement by  confefling  what  its  value  was,  and  being  fo  afcer« 
tained  it  can  be  proved  to  be  lefe  than  what  the  cuflom  gives.— ^ 
The  opinion,  that  the  advanced  child  is  univerfally  at  libeny  to 
prove  his  cuftomary  (hare  greater  than  the  advanceraent^and  fo^in^ 
title  himfelf  to  the  benefit  of  the  cuftomary  partition,  feems  to  fall;; 
becaufe  the  terms  of  the  certificate  appear  to  admit  no  other  evi. 
dence  to  afcertain  what  the  value  of  the  advancement  was>than  the 
father's  hand-writing ;  though  it  muft  be  confeiTed,  that  excluding 
other  evidence  is  fcarce  to  be  facisfaftorily  accounted  for,  unlels 
the  common  reafon  of  the  difticuhy  of  taking  an  account  of  fuci^ 
-  advancements  fhall  be  deen^jd  a  fufticient  one.*— As  to  lord  Coke's 
reprefcntatlon  of  the  cuftom,  this  iXib  receives  foine  qualification- 
from  the  beforementioned  certificate :  for,  though  it  leaves  bin* 
perfedlly  right,  where  the  father  is  filcnt  about  the  advancement, 
yet  it  croffes  lord  Coke's  opinion  of  the  efFeft  of  the  father's  de- 
claring the  advancement  to  be  in  full,  and  makear<||ich  declaratioiv 
inoperative  where  the  advancement  admitted  by  the  father's  hand- 
writing u  not  aSuatly  full  and  adeqa^te*' 

[Note  51.]  (9)  H^re  lord  Coke  extends-  the  putting  into  hotchpot  (b  a»  to 
make  it  fcr  the  benefit  both  of  the  executors  in  refpeft  of  the  tefta- 
mentary  third  and  of  the  wife  for  her  third  part.  But  Salkeld  re- 
ports it  as  the  opinion  of  fir  Edward  Northey,  that  the  cuftom  re- 
quires the  advanced  (hare  to  be  brought  into  hotchpot  for  the  be--v 
ncfit  of  other  children  only ;  and  therefore  that  in  cafe  of  there 
being  no  other  child  befides  the  advanced  one,  fuch  child  fhall  have 
fjir  fi/11  t>rphan*s  part  without  any  regard  to  what  has  bceii  already 

received. 
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received.  Salk.  426.  See  further 'Concerning  this  cuftpm  of  Lon- 
don a  difcourfe  in  jaili£cation  of  it  in  2<  Stow's  Surv.  of  Lend. 
Strype's  ed.  of  1720.  firft  Append.  61.  and  the  ftatuie  of  u.  G.  i. 
c*  iS.  For  the  cafes  on  the  cuflom  and  the  datute  of  11.  G.  1. 
concerning  it,  fee  Eq.  Caf,  Abr.  150.  to  i.6d. -the  ixilt-tufiom  of 
London  in  wew  Abr.  Viner's  Abr.  and  2.  Eq.  Cafv  Abri  Com.  Dig^ 
tit.  guardian  G.  2.  and  the  Contin.  in  Tame  part,  ^nd  Burn's 
£ccl.  L.  tic  <u;/7/r.  Add  to  thefe  March.  107.  Forreft.  xi{q.  Bar« 
jikrd.  Ch.  Rep.  430.  2.  Atk.  43.  523.  644.  and  3.  dtlf.  Z13. 
1(5 1 6.  See  alfo  F]et«  L  2.  p.  125.— Note,  that  though  the  \  i.  G.  i« 
c  18.  enables  making  a  will  of  the  whole  perfonalty  not witii Hand- 
ing the  caiiona,  yet  this  is  with  the  exception  of  freemen  agreeing 
hy  writing  upon  or  in  consideration  of  marriage  or  otherwiie  to  be 
fubjedl  to  the  cuRom.-  In  this  refpedl  therefore  there  is  a  difference 
in  the  form  of  the  iiatute  alteration  of  the  cuflom  as  to  London  and 
^he'alteration  as  to  Wales  and  the  province  of  York,  the  ilatutes  as 
to  thefe  two  latter  not  providing  for  an  agreement  to  abide  by  i^e 
cuftom.  Perhaps  however  it  may  be  doubted,  whether  an  expmji 
|>rovifion  was  neceflary  to  create  fuch  an  exception;  but  on  this 
point  i  do  not  mean  to  offer  any  opiaioo. 

(10)  See  on  the  collation  of  goods  Dig.  lb.  yj^  tit.  6.  i.  Dc^,  fNote  c2.1 
Civ.  L.  by  Strah.  6S7. — The  Roman  law  in  reiped  to  the  colit- 
cion  of  goods  deferves  the  particular  attention  of  the  Engiifh  law* 
yer ;  as  our  flatute  for  didribution  of  the  perfonal  eUate  of  intef* 
tates  contains  a  like  proviiion  to  prevent  children  advanced  in  the 
life-time  of  the  inteflate  from  having  double  portions,  which  was 
apparently  borrowed  in  fome  degree  from  the  coUatio  honorum^  and 
may  therefore  be  considerably  influenced  in  the  conftrn^on  by  t)ie 
rules  of  the  Roman  law  and  the  dodrine  of  the  civilians  on  that 
title.  See  22.  U  23.  Ch.  2.  c.  10.  f.  5.  Forreft.  276.  See  alio 
for  the  cafes  in  general  on  this  part  ot  the  iiatute  of  didributioa, 
11.  Vin.  Abr.  189.  2.  Com.  Dig.  145.  Continuation  of  fame  bo<i: 
176.  and  Eq.  CaC  Abr.  248. 

[180.  a.]      (*)  Nouvithftanding  lord  Coke's  cenfure  of  the  text  here,  it    [Note  53.! 

■•  J  agrees  with  the  pnnt  of  the  two  earhelt  editions,  neither  the  edi-    '*  ^^  * 

tion  by  L.  and  M.  nor  the  Rohan  one  having  any  of  the  words 
added  by  Lord  Coke,  except  ent  before  enfeoj'e.  But  I  think  that 
his  addition  feems  requifite  to  the  fenfe  intended  to  be  conveyed  by 
Littleton,  as  well  for  the  reafon  affigned  by  lord  Coke,  as  becaute 
otherwife  Littleton's  defcription  of  jointenancy  might  be  conflrued 
to  exclude  an  eftate  in  feef  which  certainly  could  not  be  his  inten- 
tion. Probably  therefore  the  omiflion  of  an  eflate  in  fkt  was  an 
error  in  the  mahufcript  from  which  Littleton  was  firll  printed.  The 
addition  of  an  eftate  in  fee  to  Littleton's  defcrijption  of  jointenancy 
was  firft  introduced  by  Raftell  in  his  edition  01  1534.  which  I  wa« 
firfl  led  to  obferve  by  a  note  I  was  favoured  with  from  rnr.  juftice 
Blackftone. 

flSo*  b.1      (0  ^®^  ^^^'  1^9*  ^-  poft-  '^S-  ^-    Hob.  171,  and  Shephard's     [Note  C4*l 
••  -*  Common  AfTurJuices  389.     In  the  two  latter  books«  efpecially  in     '"  ^    * 

Hobart,  there  is  a  variety  of  curioos  matter  expounding  the  nature 
and  ufe  of  a  fcilicett  and  how  far  it  may  qualify  the  premifes  or  bu" 
hendum  in  a  conveyance  .  See  alfo  i.  P.  Wms.  18.  and  the  cafe  of 
a  bond  to  two  with  a  fcilicft  fevering  the  money  between  them  in 

(0.3 )  Dy- 


\ 
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Dy.  ^;o.  Loi]^  Hobart  feems  to  confider  the  fdlictt  as  a  fort  of 
ancillary  claufe^  which  may  explain,  but  cannot  operate  in  abfolnte 
contradidion  oi y^t. prtmifts  or  habtndum.  In  a  Coke  upon  Little- 
ton i  have,  the  learned  annotator  coniiders  the /ciJicti  as  lefs  potent 
than  the  baimdum,  obferving  upon  the  cafe  here  ftated  by  lord 
Coke»  that  though  the/aluet  cannot  fever  the  joint  eftate  given  in 
Xht  prgmijii  ^nd  iht  baieudumt  yet  that  the  habindum  might  fo  con* 
troal  the  /remt/es.  He  therefore  holds,  that  if  the  grant  of  ten 
pounds  had  been  to  ji.  and  B,  babiiulum  to  J,  till  he  oe  married, 
and  to  t.  till  he  be  advanced  to  a  benefice,  there  they  would  be  te- 
nants in  common.  This  nice  diilinAion  between  the  babinJum  and 
the/cHuet  in  point  of  ciFed  1  leave  to  the  con£decation  of  the  learn- 
ed reader. 

[Note  55.]  (1)  See  poft.  186.  a.-~Lord  Coke  in  his  Reports  qualifies  this 
by  adding  till  offia  found  under  tbi  great  feal.  5.  Co.  52.  b.  But 
i\  the  naturaUborn  fubjeft  furvives  the  alien,  and  then  the  king's 
title  is  found  by  office*  (hall  it  by  relation  to  the  creation  of  the  join- 
tenancy  defeat  the  fubje^t's  title  bv  furvivorfliip  ?  The  words  of 
lord  Coke  both  here  and  in  the  fifth  Report  are  ambiguous.  His 
£ril  words  here  favour  the  furviving  jointenant.  But  his  fnbfequent 
iotrodudion  of  the  rule  of  nullum  tempus  occurrit  regi,  with  the  qua- 
lification in  the  5  th  Report,  tends  to  a  different  conclufion.  Thoueh 
loo  lord  Coke  takes  notice  of  a  joint  purchafe  by  an  alien,  ancf  a 
iiibjedl;,  yet  there  is  not  enough «to  folve  the  difficulty.  See  poft. 
288.  a.  See  as  to  this  point  of  relation  in  offices  finding  the  king's 
title  W.  Jo.  78.  and  Nichols's  cafe  Plowd.  481. 

[Note  56.1  (4)  But  infants  and  femes  covert  are  exceptions  to  this  rule ;  for 
commandment  before  or  agreement  after  is  not  fufficient  to  make 
them  diflfeifors,  but  it  muS  be  by  their  aflual  entry  or  their  own 
pi-oper  a£l.  Poft.  357.  b.  F.  N.  B.  179.  G.  3.  H.  4.  17.  a.  Alfo 
in  the  cafe  cf  perfons  of  full  age,  if  a  difTelfin  to  the  ufe  of  another 
fse  accompanied  with  a  forcible  entry,  his  fubfequent  agreement, 

I  though  it  makes  him  a  diifeifor,  (ball  not  charge  him  with  the  force 

'  pn  the  ftatute  of  8.  H.  4*  a&ual  entry  being  necefiary  for  that  pur- 
|>ore.    Ant.  16.  a.  &  b. 

(Note  57.]  (7)  Why  diiTeifin  of  tenant  for  life  makes  a  fee  in  the  difleifor  is 
.  thus  accounted  for  by  lord  Hobart  with  bis  nfual  peculiarity  and 
energy  of  phrafe.  **  A  grant  to  J,  S,  and  his  heirs  daring  the  life 
ff  of  /.  Z>.  is  no  fee,  but  a  fpecial  occupancy,  as  is  relolved  in  . 
*f  Chudleigh's  cafe.  But  a  difleiiin  of  an  eftate  for  life  by  ne- 
**  cefTity'in  law  makes  a  quafi  fee ;  becaufe  wrong  is  unlimited* 
**  and  ravens  all  that  can  be  gotten,  and  is  not  governed  by  terms 
<5  of  the  cftates^  becaufe  it  is  not  contained  within  rules.    Hob. 

(Note  58.]        ( I )  Ace.  277.  b.   To  what  lord  Coke  has  written  on  dijhfin  ^  fj  8 1  •  a.l 
procurement,  a  learned  annotator  in  a  Coke  upon  Littleton  I  have  "-         *     *J 
adds  the  following  references  relative  to  procurers  rftrejpafi,  name« 
ly  11.  H.  7.  6.  a.     12.  H.  7.  14.  a.    si.HLy.aa.a.     13.  H.  7* 
13.  a. 

j[Note  59.]        ( 3)  In  a  former  part  I  have  ventured  to  make  a  doubt  of  thii ,  f  1 8 1  •  bf  1 
*  and  to  contend  that  the  powei  to  (cU  bcin|{  givca  tp'  the  executors  ^  *') 
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hy  rtafoHofan  efice  andintenft,  which  do  go  to  th«  furvivory.may 
weUAirvivc  with  them.     See  ant.  note  2.  to  113.  a. 

r  I  82.  Sl.'l       (0  ^^^  t^^'  beDcfit  of  furvivorfhip  takes  place  on  a  leafe  fot   [Note  6o.] 
^  *''  years  to  two»  though  one  of  the  lefiees  dies  before  entry.     Ant. 

46.  b. 

[182.  b.l       U)  ^'^-  ^'^'  35-  ^^'«-  ^'  ^'  ''«'•  ^0'  96.  Perkins  ^  Pecke  Dy.   [Note  6l,] 

12.  41.  E.  3.  21.  21.  H.  6.  40.  40.  j(^,  45.  E.  3.  z.'^-'HiL  37. 
£//x.  Dickjhn  <u.  Marjb  B,  R,  rot.  No,  103.  Devi/e  io  eldeft  fm 
and  another  for  life,  Held^  that  they  are  jointenants  though  the  fe$ 
defcends ;  hut  maU.     Hal.  MSS.     See  as  to  the  latter  cafe  Cro.  * 

Jam.  260. 

r  l8'2.  a.l       (*)  ^°'  i'  ^*  otherwife  on  z/urrender ;  for  that  enures  to  both  [Note  6%.^ 
^       o*      J  jointenants  of  the  reveriion.     Foil.  192.  a.     See  further  Perk. 

fea.  So. 

fl  84.  a.]       (0  ^^  >"  ^^1*  ^^'  ^'  ^^^^  ^^^^  allows  a  prefent  eilate  tail  in  a  [Note  65  ] 
^       T*     *J  ^^  oi  double  poffibility  equal  to  that  here  fnppofed  ;  namely,  the 
cafe  of  a  gift  to  the  bulband  of  J.  and  the  wife  of  B,  and  the  heirs 
of  their  bodies.     See  further  on  this  head  Vio.  Abr.  tit.  foffihility, 
and  Fearne  on  Conting.  Rem.  3d  ed.  ij6» 

[1 84.  b.l       (0  Ace.  F.  N.  B.  204.  B.    So  alfo  fuch  heir  (hall  have  a  wrk  [Note  64.] 
■*  *     *^  of  entry  in  confimili  cafuf  where  the  furviving  tenant  for  life  aliens  in 
fee.    F.  N..  B.  207.  B. 

(2)  See  ant.  182.  b. — ^There  is  a  feeming  difficulty  in  this  paf-  [Note  65.] 
(age.  But  I  conceive  lord  Coke's  meaning  to  be,  that»  though 
for  fome  purpofes  the  eftate  for  life  of  the  jointenant  having  the  ^e 
is  dillind  from  and  nnmerged  in  his  greater  eftate,  yet  for  grant- 
ing it  is  not  fo«  but  both  eftates  are  in  that  refpe£t  confolidated 
notwitbftandiog  the  eftate  of  the  other  jointenant ;  and  therefore 
that  the  fee  cannot  in  ftri£bnefs  of  law  be  granted  as  a  remainder 
$0  nomine,  and  as  an  interefl  diftinfl  from  thevcftate  for  life.  This 
explanation  is  confirmed  by  a  note  in  a  Coke  upon  Littleton  I  have» 
in  which  it  is  fbrongly  obferved,  that  '<  the  two  eftates^viz.  for  life 
**  and  in  fee.  or  rather  one  knotted  eftate*  are  fo  confounded  to- 
**  gether  in  one  perfon,  that  he  cannot  fever  them  and  make  them 
'*  diilikid  eftateSft  for  he  cannot  grant  the  eilate  for  life  referving 
**  to  himfelf  the  fee  fimple,  nor  can  he  grant  the  fee  iimple  and 
**  referve  the  eilate  for  life,  but  he  may  pafs  away  all  his  intereft 
**  by  feoffment  or  he  may  forfeit  all."  See  Bro.  Nouv.  Caf.  pi. 
t  115.  It  alfo  much  agrees  with  the  language  of  lord  Coke's  report 
of  Wifcot's  cafe«  efpecially  where  he  obferves»  that  when  an  eilate 
is  made  to  three  and  the  heirs  of  one,  he,  *who  hath  the  fee,  cannot 
grant  over  bis  remainder,  and  continue  in  himfelf  an  eftate  for  life,  for 
which  lord  Coke  dtes  12.  £.  4.  2.  b.  See  3.  Co.  6i.  a.  Befides 
if  the  paiTage  here  (bould  be  underftood  td  fignify,  that  the  jointe« 
nant  having  the  fee  could  not  in  any  form  pafs  away  the  fee  fubjed 
to  the  eibte  of  the  other  jointenant,  it  would  not  only  be  contrary 
to  the  power  of  alienation  neceiTarily  incident  to  a  fee  iimple,  but 
would  be  inconfiftent  with  lord  Coke's  own  doftrine  in  a  fnbfeqoent 
part  of  his  commentary.  See  the  cafe  of  an  eftate  to  father  and 
IQD  and  the  heirs  of  the  father,  poft.  367.  b.    See  aUb  poft^  Se£L 

(0.4)  S7«- 
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578.     Jndeedlord  Coke's  pofition  thus  qnali£ed  appears  to  have  % 
I  llridnefs  in  it,  which  with  foroe  may  perhaps  render  it  quetiionable. 

However  he  feems  juftificd  by  the  words  of  the  year-book,  which 
he  cites  at  his  aathority ;  for  they  are,  that,  if  t*wo  ba<ue  land  f 
thtm  and  the  heirs  ef  pne^  be  nxtho  bath  fee  cannot  grant  the  reverfion 
tf  bis  companion  to  another  \  hut  if  both  alien  all  pajjeth*  See  (urther 
as  to  grant  of  a  remainder  or  reverHon  by  one  having  a  prefent 
and  previous  ellate,  Shepb.  Touchftone  237,  and  Sheph«  Compon 
Aflur.  12,  13. 

[Note  66.]  (6)  Yet  the  hufband's  alienation  of  term  itff^lf  or  of  aiw  part  of 

•it  binds  the  wife  furviving.-  Pod.  3c  1.  a.  The/eafon  or  this  dif- 
ference is  explained  poit.  1^85.  a.  Jt  is  alfo  well  explained  in  Finch'i 
L.  98.  and  in  the  New  Abridgement  tit«  baron  etfeme,  C.  2.  See 
furiher  i.  V^rn.  396. 

[Note  67.1  (3)  ^^^  ^^^'  ^^^^  reafona  wife  fhall  not  have  dower  oat  ofF  18  C.  a.1 

lands  of  which  her  hufband  was  jointenant.  Ant.  37.  b.  See  poft. 
38^.  a.  a  cafe  of  warranty  depending  on  the  fame  principle. 

[Note  68.1  (I)  Therefore  in  Fitzwillian}'s  cafe  6.  Co.  32.  it  was  argaed,  [  1 8^.  b.J 

•that  the  indulgence  of  the  law  in  conneding  two  times  to  make  one 
inftant  time  cannot  be  extended  to  tbrie  times.  See  pod.  298*  a, 
a  cafe  in  which  priority  of  time  in  an  inftant  is  allowed,  for  fake  of 
faving  the  remainder  in  fee  of  a  rent  from  the  efFed  of  a  fufpeniion 
.of  the  particular  cftate. 

[Note  69.]  (3)  This  fame  maxim  is  cited  poft.  229.  b.  snd  364.  b.     In[^Io6*  a^J 

Wing^teU  Maxims  752.  there  is  a  variety  of  cafes  coUeded  to  il- 
ludrate  the  application  of  this  rale.  Other  rules  immediately  con- 
nected with  this  are,  that  compgunis  error  facit  jus,  and  res  judicata 
fro  ver state  habetur,  and  alfo  that  minime  mutanda  funt  qua  certam 
interpret  at  ionem  babuerunt,  as  to  which  fee  poiK  365.  a.  Hob.  147. 
Wing.  Max.  758.  and  ant.  52.  b.  in  the  margin.«r-In  a  late  eccle- 
iiallical  cafe  of  great  imporunce,  in  which  bonds  of  reiignation 
were  condemned  by  the  fupreme  court  of  appellant  jariiai&ion. 
thefe  four  maxims  appear  to  me  to  have  included  the  chief  topic  of 
argument  in  favour  of  fuch  bonds. 

[Note  70.]  (6)   Ace.  more  fully  2.  Inft.  365.    According  to  F.  N.  B.  34.  [1  86.  b»  1 

the  law  is  the  fame  between  coparceners*  which  agrees  with  lord 
Coke's  doctrine  about  them  in  2.  Inft.  365.  and  poft.  243.  a.  See 
further  ihe  cafe  of  ufurpation  of  a  right  of  prefenting  ant,  149.  a. 
See  alio  the  cafe  of  attornment  to  one  of  two  joyntenants*  poft. 
Sed.  566.     Add.  5.  Co.  97.  b. 

[Note  71.]  (2^  Ant.  169.  a,»-r-In  a  Coke  upon  (iittleton  I  have,  there  is  the  [187.  a»l 

foUowine  note  on  the  extent  of  the  ftatutes  of  31.  and  32.  U.  8*  ^ 

*'  Adjudged  by  Sc.  John  cheife  juftice  and  Windham  and  Archer 
**  jullices,  Hillary  1659  in  the  common  bench,  in  the  caufe  be* 
«'  tween  Major  and  the  lord  Coventry,  that  a  tenant  by  elegit  may 
*'  have  a  writ  of  partition  by  the  ftatute  of  32.  H«  8.  and  it  is 
•*  within  the  meaning  thereof.'*  This  is  followed  with  a  reference 
.  to  Cro.  Cha.  44,  whcfC  it  U  i^id^  that  the  ftatute  doth  not  extend 
\io  copyholds. 


Lib.  3*    .Of  Tenants  in  Common.      Seft.  291 — 299.  • 

f  1 88«  a..  1      ^'^^  ^^^  contra  as  to  an  cftatc  at  common  law,  the  cafe  of  a  gift  [Note  72.I 
^  "'to  one  and  his  children  ant.  9.  a.     The  reafon  of  the  difference  is, 

^  that  in  the  cafe  of  the  u/e  the  eilate  isv  veiled  ard  fettled  in  the  feof- 
/eec  till  the  future  ufe  comes  in  to  e^.  See  further  as  to  this  differ- 
.cuice  and  the  reafon  of  it^  i.  Co.  100.  b.  ici.  a.  and  Dy.  274.  b. 

^Io9«  b.J      (g)  Here  joint  words  are  conftrued  to  make  feveral  eftates  in  [Note  73. J 

refpedl  of  the  je<veral  capacities  of  the  donees.  In  a  former  part  'vefi* 
ing  at  feveral  times  makes  joint  words  to  operate  feverally.  Ant. 
88.  a.  and  mr.  juilice  Wyndham's  cafe  5.  Co.  7.  a.  there  cited  in 
a  note.  A  few  paiTages  further,  lord  Coke  giyes  an  inflance  of 
joint  words  paffing  two  entire  things  to  two  grantees  in  confequencc 
of  l\icfe*veral  quality  of  the  things  granted.  Polt.  190.  the  cafe  of 
a  corrody.  See  further  as  to  the  ciFefl  from  feveral  capacities  ia 
the  grantees^  pod.  191.  b.  and  anL  183.  b.  near  the  end. 

r  ^99*  ^'J       f  0  L^^^  Coke  cites  no  authority  for  this.     But  in  8.  E.  4.  17.  [Note  7f.1 
-    there  is  a  cafe,  which  tends  to  confirm  and  explain  his  dodrine  as 
to  a  corody's  not  being  grantable  to  more  than  one.     The  cafe 
;irofe  on  grant  of  a  corrody  by  Hen.  6.  to  two  and  the  longer  liver, 
where  one  was  dead,  the  queilion  being,'  whether  during  the  life  of 
the  furvivor  this  was  fufEcient  to  jullify  the  prior  of  Frifwith,  on 
whom  the  corrody  was  chargeable,  in  refufmg  a  new  grantee  fenc 
by  Edward  the  fourth.    Upon  this  cafe  Nel£  ferjeant  argued  for 
the  king,  that  a  corrody  njehich  is  for  one  man  cannot  be  given  to  t^jjOg 
for  ttvo  men  cannot  ba've  the  maintenance  of  one  man ;  and  thence  he 
inferred  that  the  grant  to  the  two  was  void.    But  the  judges  dif- 
tinguifhed  ;  for  they  all  faid,  that  if  the  corrody  he  to  ba-ve  certain    ' 
tread  and  certain  fer*vicey  this  may  he  granted  to  fwenty  men,  ^c.  as  » 

to  have  20  breads  or  6  gallons  of  ale,  ^c.  hut  that  a  corrody  to  fit 
every  day  in  the  hall  of  the  prior  and  to  he  fer*ved  as  the  men  of  the 
frior  are,  this  cannot  he  granted  to  many,  for  every  one  of  them  vooula 
fjave  as  much  as  one  had  heretofore,  'which  tvould  not  he  reafon,  l^c. 
— >I  was  carried  to  this  cafe  in  the  year-book  of  £.  4.  by  a  refer- 
ence in  Fitzherbert's  NatuM  Brevium,  which  in  the  commentary 
pn  the  writs  de  corrodio  hahendo  et  de  annua  penjione  contains  a  great 
variety  of  learning  oa  this  antiquated  fubjedt  See  F.  N*  B. 
^  ^30.  F. 

(2)  In  a  former  part  lord  Coke  explains  the  reafon  of  this  to  be,  [Note  75/] 
that  no  chattel  can  go  in  fuccefiion  in  the  cafe  of  a  fole  corporation, 
po  more  than  a  leafe  for  years  to  one  and  his  heirs  can  go  to  heirs. 
Afii,  46.  b.  But  there  are  exceptions  to  this  rule.  The  king  is 
mentioned  as  one  by  lord  Coke  ant.  90.  a.  Another  is,  where 
there  is  a  fpecial  cudom,  as  the  care  of  the  chamberlain  of  Lon- 
don, for  orphanage  monies.  Fulwood's  cafe  4.  Co.  6£.  a.  to  which 
add  Arundel's  cafe  Hob.  64.  and  ant.  fo.  9  a.  note  i.  there,  90.  a. 
and  the  cafe  of  a  hoiid  tp  a  lay  perfon  and  an  abbot  in  F,  N.  B. 
120.  B. 

[190*  b.j      (4)  Jn  a  cafe  in  the  king's  bench  during  lord  Holt's  time,  the  [Note  76.] 
^  daefiion  was,  how  the  furrender  of  a  copyhold  to  the  ufe  of  three 

u>ns  and  two  daughters  equally  to  he  divided  and  their  refpedive 
heirs  ought  to  be  conftroed ;  and  this  pafTage  of  the  Coke  upon 
Jjittleton  was  much  relied  npon  by  two  of  the  judges  as  an  autho- 
}\yf  to  iheW|  that  the  wof 4^  f^uallji  to  i^e  4iviM  impl^  a  tenancy  $n 

(9mmw^ 
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'  etmmom.  Bat  lord  Holt,  who  was  for  a  jointenancj,  obTerved^  tkat 
no  fach  matter  apj^ars  in  the  cafrof  21.  £.  4.  here  cited  by  lord 
Coke  in  the  margin  as  his  authority,  and  that  he  was  not  poiitive 
therein,  hot  only  wrote  it  as  hi«  conjedure.  1.  P.  Wms.  19.  in 
the  cafe  of  Fiiher  ▼.  Wigg,  which  is  alfo  reported  in  Salk.  591. 
Com.  88.  92.  12.  Mod.  296.  and  i.  L.  Raym.  622.  In  the  tvio 
latter  books  and  in  P.  Williams  this  cafe  is  reported  vtry  much  ac 
large ;  and  as  the  arguments  on  each  fide  are  stxy  elaborate,  it  it 
an  authority  fit  to  be  reforted  to,  wherever  the  doubt  is,  whether 
there  ihall  be  a  tenancy  in  common  or  join  tenancy.  See  alfo  the 
cafe  of  the  earl  of  Anglefea  v.  Ram,  in  Dom.  Proc.  Sept.  1727. 
Barker  v.  Gvles  2.  P.  Wms.  280.  and  3.  Brown  Pari.  Caf.  297. 
Hall  V.  Digoy  and  others  4.  Brown  Pari.  Caf.  224.  Hawes  r. 
Hawes  i.  Wilf.  165.  and  Gaikin  v.  Gafkin  Mich.  18.  G.  |.  B.  R. 
in  mr.  Henry  Cowper's  Reports  juft  publilhed.  In  Uiis  lail  cafe 
Ihe  word  iqumllj  was  deemed  fufficient  to  create  a  tenancy  in  com- 
mon in  a  w///;  and  lord  Mansfield  declared  the  opinion  of  the  two 
judges  who  differed  from  Holt  to  be  the  better  and  more  liberal 
one;  and  mr.  juftice  Afton  notioed,  that  equally  to  he  ifiwMkid 
been  adjudged  a  u/tamy  in  common  even  m  a  i/eaf.  I  am  happy 
in  having  uis  early  opportunity  of  citine  a  colledion  of  Reports* 
which  promifes  fo  much  new  and  ufisful  information  to  the  profef- 
fion*  See  farther  as  to  the  words  fufficient  to  make  a  tenancy  in. 
common^  particularly  the  cafes  in  equity  on  the  fubje£t»  2»  Com. 
Dig,  175.  and  continuation  to  the  iame  work  201. 


The  End  of  Mn  HaacaAyi's  Notes* 
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EI  OI.  a.l  ^"  ^^  concluding  paragraph  of  the  preface  to  the  13th  edition  [Note  77.] 
^  '  *J  of  this  work,  the  prefent  editor  rcqaeftcd  the  attention  of  the  public* 
to  the  circumftancesy  under  which*  he  engaged  in  it.  With  a  re- 
newal of  the  fame  requeft,  he  now  prefents  the  reader  with  the  foU 
lowing  Attempt  to  compUte  Mr,  Hargtaut^s  Annotation  on  Feuds,  at  the 
beginmng  of  the  Second  Book.    In  doing  this^  he  will  endeavour* 

I.  To  give  a  fuccin£l  account  of  the  different  nations*  b/ whom 
they  were  ellablifhed : 

II.  A  fuccin£l  account  of  their  nature,  and  particularly  of  tho(e 
peculiar  marks  and  qualities*  which  diilinguiih  them  from 
other  laws : 

III.  Some  account  of  the  principal  written  documents,  which 
are  the  fources*  from  which*  the  learning  refpeding  them*  it 
derived : 

IV.  Some  account  of  the  principal  events*  in  the  early  hiilory 
of  the  feuds  of  foreign  countries : 

V.  And  an  hiHorical  view  oi  the  revoludons  of  the  feud  ia 
£ngland. 

But  as  his  refearches  are  intended  merely  by  way  of  fup* 
plemental  annotation  on  Littleton*  and  as  the  work  of  that  author 
treats  of  real  property  only*  his  obfervations  will  be  principally  di. 
xedted,  through  every  branch  of  his  inquiry*  to  the  influence  of  the 
feudal  law*  on  that  fpecies  of  property.  But  this*  he  means*  ihould 
be  particularly  the  cafe*  when  he  treats  of  the  feudal  jurifprudence 
of  £nglandi  Under  that  head*  he  will  offer  fome  general  ob* 
/ervations* 

(iff*)  On  the  time*  when  feuds  may  be  fup{K>fed  to  have  been 
f  rft  eftabliihed  in  England;  (xdly,)  On  the  fruits  and  incidents  of 
the  feudal  teaiure;  and*  (3dly,)  On  the  feudal  polity  of  this  country* 
with  refped  to  tlie  inheritance  and  alienation  of  land :  Under  this 
head  he  will  attempt  to  ftate  the  principal  points  of  difference  be- 
tween the  Roman*  and  the  feudal  jurifpruaence,  in  the  articles  of 
heirfhip*  (4thly*)  the  order  of  fucceffion*  and*  (^thly*)  the  abfo* 
lute  and  unqualified  property  of  the  fubjed  of  tne  civil  law*  and 
the  limited  and  qualified  property  of  the  feudal  tenant*  in  their 
refpedive  poffeflions.  (6thly,)  He  will  then  attempt  to  ffiew  the 
means,  by  which  fome  of  the  general  reftraints  upon  the  aliena- 
tion of  real  property*  introduced  by  the  feud*  have  been  removed  ; 
(7thly*)  He  will  treat  of  entails.  (Sthly*)  He  will  endeavour  to 
fliew  the  means  by  which  the  reffraints  created  by  entuls  were 
eluded  or  removed.  Having  thus  treated  of  that  fpecies  of  aliena- 
tion* which*  beine  the  a&  of  the  party  himfelf*  is  termed  voluntar/ 
alienation;  (j^thiy*)  he  will  afterwards  treat  of  that  fpecies  of 
alienation,  which*  being  forced  on  the  party*  is  termed  involuntary. 
Under  this  head  he  mil  briefly  coniider  the  attachment  of  lands 
for  debt;  firft*  in  regard  to  its  effeft  upon  them*  while  thev  con* 
tinae  in  the  pofleflion  of  the  party  himfelf;  then*  in  regard  to  its 
eflFed  upon  them*  when  in  the  pofleflion  of  the  heir  or  devifee ;  and 
afterwards*  in  regard  to  the  prerogative  remedies  for  the  recovery 
pf  crown  debts.  (lothly*)  He  mil  then  offer  feme  obfervations 
on  teftamentary  alienation ;  and*  ( i  ithly*)  conclude  by  a  detail  of 
fome  of  the  principal  drcomffances  in  (he  hifiorv  of  the  dedine  and 
fill  of  the  fcjid  in  this  coMntrv, 
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I.   The   PEUDAa.    LAW    WAS    BSTABLISHED    by.thofe   n^^O^^  f  r  Q  r  ^  ^] 

who  overturned  the  Roman  empire.  The  firft  of  thcfe  were  the  Van- L    V    '     J 
dais*  the  Suevi,  and  the  Alani.     They  inhabited  the  countries  bor- 
dering on  the  Baltic.     About  the  year  406,  they  made  an  irrup- 
tion into  Gaul ;  from  Gaul,  they  advanced  into  Spain ;  about  the 
year  415,  they  were  driven  from  Spain  by  the  Viiigoths,  and  in- 
vaded Africa*  where  they  formed  a  kingdom.     About  the  year 
A3 1,  the  Franks,  the  Allemmanni,  and  the  Burgundians  penetrated 
jfut'o  Gaul.  Of  thefe  nations,  the  Franks  became  the  moft  powerful ; 
and  having  either  fubdued  or  expelled  the  others,  made  themfelves 
mailers  of  the  whole  of  thofe  extenfive  provinces,  which,  from  theai» 
received  the  name  of  France.     Pannonia  and  Illyricum,  were  con- 
quered by  the  Huns:  Rhxtia,  Noricum  and  Vindelicia,  by  the 
Oftrogoths ;  and  thefe  were,  fometime  after*  conquered  by  the 
Franks^    In  449,  the  Saxons  invaded  Great  Briuin.     The  He- 
rulians  marched  into  Italy,  under  the  command  of  their  king  Odo- 
acre,  and  in  476,  overturned  the  empire  of  the  Weft.  From  Italy^ 
in  493,  they  were  expelled  by  the  Odroeoths.     About  the  year 
568,  the  Lombards  ifTuing  from  the  Mark  of  Brandenbnrgh,  in- 
vaded the  Higher  Italy,  and  founded  an  empire,  called  the  kingdom 
of  the  Lombards.     After  this,  little  remained  in  Europe  of  the 
Roman  empire,  befides  the  Middle  and  Inferior  Italy.    Thefe,  on 
the  final  divifion  of"  that  empire,  between  the  fons  of  Theodofiusi  ia 
'395,  had  fallen  to  the  (hare  of  the  emperor  of  the  Eaft,  who  go* 
verned  them  by  an  officer  called  the  exarch,  whofe  refidence  was 
£xed  at  Ravenna,  and  by  fome  fubordinate  officers,  called  dukes. 
In  743,  the  exarchate  of  Ravenna,  and  all  the  remaining  poffisf- 
iions  of  the  emperor  in  Italy,  were  conquered  by  the  Lombards* 
This,  as  it  was  the  final  extinction  of  the  Roman  empire  in  Europe, 
was  the  completion,  in  that  quarter  of  the  globe,  of  thofe  conquefts 
which  elbblifhed  the  law*  of  the  feud. 

The  nations,  by  whom  thefe  conquefts  were  made,  came,  it  is  evi« 
dent,  from  different  countries,  at  different  periods,  fpoke  difFerenc 
languages,  and  were  under  the  command  of  feparate  leaders;  yet 
they  appear  to  have  eftabliihed,  in  almoft  every  ftate,  where  their 
pohty  prevailed,  nearly  the  fame  fyllem  of  laws.  This  fyitem  it 
Known  by  the  affellation  oftbe/tuikU  iaiv* 

11.  Sir  Henry  Spelman,  after  Cujas,  defines  a  fief  to  be,  ^  A 
f*  right,  which  the  vaiTal  hath  in  land,  or  fomc  immoveable  thing  of 
**  his  lord's,  to  ufe  the  fame,  and  take  the  profits  thereof,  heredi- 
**  tarily,  rendering  unto  his  lord  fuch  feudal  duties  and  fervices,  as 
**  belong  to  military  tenure;  the  mere  propriety  of  the  foil  always 
*'  remaining  to  the  lord."  This  definition  appears  accurate  and 
comprehenfive  :  and  an  analyfis  of  it  may  point  out  thofe  pecu- 
liar AND  CHARACTERISTIC  MARKS,  WHICH  DISTINGUISH 
-   THE    FEUDAL    LAW    FROM    EVBRYOTHER    LAW.       id,   Whc^C 

the  foil,  and  the  right  to  the  profits  of  the  foil,  meet  in  the  fame 
perfon,  he  may  be  faid  to  have  an  abfolute  and  unmixed  eftate 
..  in  his  lands.  This  abfolute  and  unmixed  eftate,  the  fubjeA  of 
every  kingdom,  not  governed  by  the  feudal  polity,  fo  far  as  re- 
fpc^s  the  relation  between  fovereign  and  fubjedl,  appears  to 
poilers.  But,  by  the  feudal  law,  with  refped^to  the  relation  between 
the  fovereign  and  the  fubje^t,  the  right  to  the  foil  and  the  right 
to  the  profits  of  the  foil,  were  feparate ;  the  tenant  being  iovcSed 
with  tbe  latter  (lie  .fox^r.^i^a  cooufiuiog  to  be  iniuled  to  the  for- 
mer* 
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mer.  This  right  to  the  profits  was  of  the  moft  extenfive  nature ; 
it  gave  the  tenant,  except  for  the  purpofe  of  alienation,  the  com-* 
Jplete  power  or  dominion  over  the  land«  during  the  term  of  his  te- 
nure. Thus  his  eftate  and  intereft,  as  to  the  right  of  ownerfliip,  far 
exceeded  that  of  the  ufufrufluary  in  the  civil  law,  to  which  it  hat 
fome  dmes  been  compared,  as  the  ufufrudluary  had  a  mere  right  to 
the  ordinary  profits  of  the  ufufruA»  and  was  not  permitted  to  make 
ftny  change  iii  it,  even  for  its  amelioration.  It  approached  nearer 
to  the  ellate  of  the  empbyteuta^  in  the  fame  law,  as  the  dominium 
diriBum  was  abfolutely  veiled  in  him.  It  approached,  perhaps, 
ftill  nearer  to  the  eftate  of  a  cefiuy  que  trufl  in  our  law,  which  hat 
been  termed  a  feudal  idea,  grafted  on  Roman  jurifprudence.     The 

•  precife  nature  of  it,  is  no  where,  perhaps,  better  explained,  than  in 
lord  Stair's  Inftitutes.  ."  It  is,"  fays  his  lordfliip,  ♦*  eflential  to  a 
**  fee,  and  common  to  all  kinds  thereof,  that  there  mud  remain  a 
*'  right  in  the  fuperior,  which  is  called  DtmiHium  direSum,  and. 

'**  withal  a  right  in  the  vafTal,  called  Dominium  utile:  the  reafon. 
*'  of  this  diflindlion,  and  terms  thereof,  is,  becaufe  it  can  hardly  be 
*•  determined,  that  the  right  of  property  is  either  in  the  fuperior  or 
^  vaiFal  alone,  fo  that  the  other  fhould  only  have  a  fervitude  upoi4 
**  it;  though  fome  have  thought  fuperio.rity  but  a  fervitude,  to  wir, 
"  the  perpetual  ufe  and  fruit;  yet  the  conciliation  and  fatisfaflioii 
*'  of  both,  have  been  well  fgund  out  in  this  dillindlion,  whereby 
*«  neither's  intereft  is  called  a  fervitude ;  but  by  the  refemblance  o£  . 

•  •*  this  difHndlion  in  law  betweeayar^z  et  aSiortes  dlrsBsey  and  thofe^ 
••«  which  for  refemblance,  were  redudliye  thereto,  and  therefore  call- 

«  ed  utiles ^  the  fuperior 's  right  is  called  Dominium  direSum,  and 
'  **  the  Vaflal's  Dominium  utile,  and  without  thefe  the  right  cannot 

•  «*  confift."  This  right  in  the  vaflal  to  the  ufe  and  profits  of  tjie 
'  land,  while  the  dired  dominion  of  the  land  remained  in  the  lord^ 
'  was,  with  refpedl  to  the  relation  between  the  fovereign  and  the  fub- 
'  je£l,  a  new  and  original  point  of  connexion,  and  one  of  thofe  markft 

v/hich  diftinguifh  the  feudal,  from  every  other  law.— 2.  Another  of 
t)^e  marks,  is,  that,  immoveable  or  real  property  only,  was  admitted 

•  to  be  held  in  feudality,  or  in  other  words,  to  be  the  fubllance  of  a 

•  fief.  Wherever  the  conquerors,  we  fpeak  of,  eftablilhed  themfelves, 
they  feized,  whatever  they  defired,  of  the  property  of  the  conquered, 
and  the  general  allotted  it  to  the  fuperior  officers  of  the  army,  and 
thefe  again  divided  it,  in  fmal!er  parcels,  among  the  ihferior  officers. 
The  moveable,  as  well  as  the  immoveable,  property  of  the  conquer- 
ed, was  feized  and  divided  by  the  conquerors;  but  moveable  pro- 
perty, from  its  fludluating  and  perifhable  nature,  was  ill  calculated 
to  ferve,  either  as  the  fign,  or  the  fubjed,  of  a  permanent  connexion. 
This  was  particularly  the  cafe  in  thofe  days,  when  it  had  in  no  point 

'  of  view  acquired,  or  was  ccnfidered  fufceptible  of,  thofe  artificial  mo- 
'  ^fications,  or  other  durable  qualities,  in  the  intendment  of  Jaw, 
which  it  now  pofTefFes.  Land,  therefore,  or  immoveable  property, 
'  alone,  became  the  fubjed  of  feudal  tenure.  As  the  notions  of  men 
refpeftiflg  property  increafed,  the  modifications  of  it  were  alfo 
multiplied,  and  all  of  them  were  confidered  as  fufceptible  of  feuda- 
lity. Thus  t\ay  Q)ecies  of  right  or  fervitude,  to  which  land  is  fub-* 
jed,  was  given  in  fee.  At  an  early  period  of  the  feudal  law,  we  find 
mention  of  fiefs  de  camera  and  cavena.  The  former,  was  a  pen- 
iion  granted  by  the  lord  to  be  paid  out  of  his  treafury  ;  the  latter,* 
was  a  quantity  of  corn,  or  other  grain,  granted  by  the  lord,  to  be 
delivered  ovt  of  fais  graoary.    In  progrefs  of  time,  money  charged 

upon 
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upon  I&nd  was,  in  fome  countries,  held  to  be  feudal ;  and  even  mere  f  I O I  ^  aj 
money  was,  at  laft,  in  Tome  countries,  held  by  the  feudal  obliga- 
tion, and  treated  as  a  fief.    Whether  money  thus  held,  be,  ftridljr 
fpealdng,  a  fief,  has  been  the  fubjed  of  much  difcuiBon.    Thoma« 
fius,  whofe  writings,  in  U^  conrfe  of  this  enquiry,  have  been  found 
highly  valuable,  treats  a  pecuniary  feud  as  a  chimera,  and  feems 
inclined  to  doubt  its  exiHence.     Sir  Thomas  Craig  thus  exprefles 
himfelf,  on  this  queilion.     ^  The  Jomimium  dirtSum  of  a  fief  muft 
**  necefTarily  remain  in  the  lord;  the  dominium  utile^  muft  necefla* 
«*  rily  be  granted  to  the  feudatory.     When  the  dominium  utiU  of  a 
''  moveable  is  granted,  the  profits  of  it  mud  neceflarily  belong  to 
''  the  ufufrufluary.  BuC  the  profits  of  a  moveable  proceed  from  the 
**  ufe  which  is  made  of  it.  Now  the  nfe  which  is  made  of  a  moveable^ 
"  either  confumes  it  or  not.    In  the  fird  cafe,  the  fief  is  neceflaril/ 
"  extin^uiihed ;  for  it  is  impofiible  that  a  moveable  in  continual 
<'  ufe,  ihould  not,  by  that  verv  ufe  of  it,  be  confumed,  and  the  lord 
«<  thereby  deprived  of  it,  without  any  fault  on  his  part,  againft  his 
*<  will,  and  even  without  his  knowledge.  But  if  the  moveable  be  not 
"  coofumed  by  ufe,  but  may  be  preferred,  the  vadal  has  no  profit 
*'  from  it.    I  know  m^ny  writers  of  great  authority  hold,  that  there 
"  may  be  a  fief  of  moveables,  by  way  of  analogy  to  an  ufufrudl  of 
<'  thofe  things,  which  are  confumed  by  ufe,  where  the  fruit  and  the 
"  profits  belong  to  the  vaflal,  the  propriety  remains  with  the  lord. 
**  Bat  in  this  cafe,  the  propriety,  (to  ufe  the  exprefiion,)  is  not  of 
"  the  individual  thing,  but  of  a  thing  of  the  fame  genus  or  {jpecies.^ 
"  And  there/ore  Cujas  juflly  obferves,  that,  properly  fpeaking, 
^  thefe  are  not  fiefs.   For  natural  reafon  cannot  be  altered  by  civil 
««  power.    We  are  therefore  of  opinion,  that  there  cannot  be  a  fief, 
«  though  there  may  be  a  qua/i  fief  of  a  moveable.     But  even  » 
**  quafi  fief  is  not  allowed  by  the  law  of  Scotland.    For  though  fii« 
**  pulations  are  frequent  among  ft  us,  that,  for  the  ufe  of  money,  a 
*'  certain  yearlv  fum,  or  a  certain  quantity  of  grain  be  allowed ; 
**  yet  this  ihould  not  be  honored  with  the  name  of  ^f,  as  he  to 
'<  whom  the  payment  is  to  be  made,  can  never  be  faid  to  die  fdfed 
**  of  the  fee  of  that  money.'*    But  at  the  firft  eftablifhment  of  itU^, 
land  or  immoveable  property,  in  the  narroweft  fenfe  of  that  word, 
was  the  fubjed  of  a  nef.   That,  this  fpecies  of  property,  to  the  ut- 
ter exclufion  of  every  fpecies  of  moveables,  mould  be  a  point  of 
connexion  between  the  fovereign  and  the  fubjed,  is  another  dif* 
tindive  mark  of  feudality.     To  this  it  is  owing,  that  while  in  thia 
country,  and  in  every  other  country  whofe  jurifprudence  is  of  a 
feudal  extradtion,  the  difference  between  real  and  perfonal,  or  im- 
moveable and  moveable  property,  is  fo  ftrongly  marked,  and  the 
legal  qualities  and  incidents  of  the  two  fpecies  of  propertv,  are,  in 
fo  many  important  confeq^iences,  utterly  difiimilar,  the  aiftinfU^ii 
between  them  in  the  civil  law,  except  in  the  term  of  prefcription» 
is  feldom  difcoverable. 3.  The  remaining  point  of  difference  be- 
tween the  feudal  polity  and  the  polity  of  ouier  ftates  is,  the  nature 
of  the  relation  between  the  chief  and  the  vafTals.    This  is  pardcu* 
larly  diftinguifhable  by  fix  circumftances :    iftly.  The  relation  l>e* 
tween  them  was  purely  of  a  military  nature;  adly,  Behind  the  ib- 
vereign  and  his  immediate  feudatories,  there  followed  a  numerous 
train  of  arrere  vafTals  or  fub- feudatories,  between  whom  and  the  firft 
or  immediate  feudatory,  there  fubfifted  a  relation  nearly  fimilar  to 
that  between  him  and  the  firft  or  chief  lord ;  3dly,  This  relation 
wa$  territorial,  and  wa«  not  confidered  to  arife  fi-om  the  general  aU 
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legiance  due  from  a  fubjed  to  a  fovereign,  bat  from  an  implied 
oQigation  fappofed  to  be  annexed  to  the  tenidv  of  the  fee ;  4thly» 
The  right  of  admiDifteringjuftice  was  an  appendage  of  this  militaiy 
re1adon»  and  originally  commenfarate  to  it  in  its  territorial  extent; 
5thlv,  The  lord  was  not  allowed  to  alien  the  fee  withoat  his  tenant's 
conlentj  nor  the  tenant,  without  tl^e  confent  of  his  lord ;  and  6thly» 
ThoQgfa  in  point  of  dignity,  of  rank,  and  of  honor,  the  lord>  ac* 
cording  to  the  ideas  of  thofe  times,  enjoyed  a  fplendid  pre-emi- 
nence over  his  vaifals,  his  power  over  them  was,  comparativeljr 
fpeaking,  extremely  fmall.  Thus,  therefore,  the  fuppofed  prefer- 
vation  of  the  dominium  direSum^  or  real  ownerfliip,  to  the  lord, 
after  he  had  parted  with  the  beneficial  owner fliip,  or  dumituum 
utile  J  to  the  tenant;  the  exclufion  of  moveable  property,  from  ferv- 
ing  either  as  the  fign  or  the  fubjefi  of  the  relation  between  the  fo* 
vereign  and  the^eudatory ;  and  the  military  nature  of  this  relation, 
including  in  it  the  other  circum (lances  before  noticed,  (hould  be 
confidered  as  three  principal  points  which  dilHnguiih  the  law  of  feuds 
from  every  other  law.  To  thefe  the  book  of  fiefs,  and  Cujas,  and 
after  them,  fir  Henry  Spelman,  add  the  hereditary  natufe  of  Mzi 
and  it  is  obfervable,  that  Littleton  in  his  explanation  of  the  word 
fee,  fays,  it  is  the  fame  as  inheritance,  without  adverting  to  any 
other  quality  of  a  ^tf.  But,  as  fiefs  were  not  allowe'd  to  go  in  a 
courfe  of  defcent,  till  after  a  confiderable  period  of  time,  from  their 
firft  introdttdiion,  and,  as  they  might  always  be  granted  for  a  lefs 
eftate,  than  an  eftate  of  inheritance,  there  feems  to  be  no  reafon  to 
fuppofe  this  defcendible  quality  is  eiTendal  to  their  nature.  We  have 
therefore  omitted  it. 

Befides  thefe,  (which  may  be  confidered  as  the  iffentials  of  a 
fee,)  there  are  qualides,  which  every  fee  fhould  poiTefs,  to  anfwer 
the  notions  originally  entertained  of  this  fpecies  of  property.  Thus, 
fiefs  fhould  be  granted  without  price;  to  perfons  duly  qualified; 
and  the  fervices  fhould  not  be  fixed  to  any  pardcular  mode  or  dme 
of  fervice.  A  fief  pofTefilng  the  eiTendal  and  fecondary  qualities^ 
we  have  noticed,  was  confidered  to  be  a  proper  fief.  The  abfence 
of  any  of  the  qualities,  reckoned  eiTential,  neceflarily  precluded  the 
feudal  tenure.  But  any,  or  all  of  the  qualides  reckoned  merely  pro* 
per,  mieht  be  difpenfed  with,  at  the  difcredon  of  the  pardes,  without 
precluding  the  tenure,  according  to  the  maxim.  Modus  et  cenven" 
tio  *vincunt  legem.  This  introduced  the  diflindion  between  proper 
and  improper  fithm  But,  wherever  the  feudal  tenure  was  admitted, 
the  fief  was  prefumed  to  be  a  proper  fief,  dll  the  contrary  was 
fhewn,  and  it  could  only  be  (hewn  by  referring  to  the  original  in- 
veititure.  Thence  the  maxim>  in  thefe  cafes.  Tenor  invefiitura  ejt 
in/piciendus* 

III.  With  reiped  to  the  principal  written  docitmbnts, 

WHICH   ARE  THE  SOURCES,  FROM  WHICH  THE  LEARNING  OP 

FOREIGN  FEUDS  IS  DERI VED :  Thefe  may  be  divided  iuto  confs 

9T  L  AfFStCAPirUL ARIES,  jiSD COLLECTIONS  OF  CUSTOMS,    It  Waslong 

after  the  firfi  revival  of  letters  in  Europe,  that,  the  learned  engaged 
in  the  fiudv  of  the  laws  or  antiquides  of  modern  nations.  When 
their  curiodty  was  firft  direfled  to  them,  the  barbarous  (lyle  in  which  • 
they  are  written,  and  the  rough  and  inartificial  ftate  of  manners  they 
reprefent,  were  fo  (hocking  to  their  claffical  prejudices,  that,  they 
appear  to  have  turned  from  them,  with  difguft  and  contempt.  In 
time,  however,  they  became  fenfible  of  their  importance.    They 
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Were  led  to  the  ftudyof  thein»  by  thoTe  treatifes  on  the  feudal  larws,  fjOi*  a.[ 
which  are  generally  printed  at  the  end  of  the  juftinianean  coUedHon.  ^    ^        **' 
Thefe  are  of  Lombard  cxtradlion.     This  naturally  gave  rife  to  the 
opinion,  that,  f^efs  appeared  ^rll  in  Italy,  and  were  introdaced  there^ 
by  the*  Lombards.     From  [taly»  the  ftudy  of  jurifprudence  was  im«- 
porced  into  Germany  :  this  opinion  accompanied  it  there.     At  firfl' 
It  appears  to  have  univerially  prevailed.     But,  when  a  more  ejr  ^ 
tenfive  knowledge  of  the  antiquities  of  the  German  nations  was 
obtained,  there  appeared  reafon  to  call   it  in  queflion.      Many 
thoDght  the  claims  of  other  nauons,  to  the  honor  of.  having  intro* 
duced  (he  feudal  polity,  were  better  founded.    Some  afcribed  them 
to  the  Franks ;  others,  denying  the  exclufive  claim  of  any  nation  in 
particular,  ascribed  them   to  the  German  tribes  in  general ;  and 
aEerted,  that,  the  outline  of  the  law  of  feuds  is  clearly  difcoyerabie 
in  the  habits,  manners,  and  la^vs  of  thole  nations,  whilil  ilill  in-* 
habitants  of  the  Hercynian  wood.     The  time  when  feuds  iirll  made 
their  appearance,  has  equally  been  a  fubje^  of  controverfy.     I'he 
nvcrJ  itfelf  is  not  to  be  found  in  any  public  document,  of  ac- 
knowledged authenticity,  before  the  11  th  century. 

The  moil  antient,  and  one  of  the  moil  important  codes  of 
ijtff,  in  ufe  among  the  feudal  nations,  is  the  Salic  law.  It  is 
thought  to  derive  its  appellation  from  the  Salians^  who  inhabited 
the  country  from  the  Lefer  to  the  Carbonarian  wood,  in  the  con* 
£nes  of  Brabant  and  Hainault.  It  was  written,  probably  in  the 
Latin  language,  about  the  beginning  of  the  5rh  century,  by  Wefo- 
gailus,  Bodogaftus,  Salogadus,  and  Windogaftus,  the  chiefs  of  the 
nation.  It  received  confiderable  additions  from  Clovis,  Childe« 
bert,  Clotaire,  Charlemagne,  and  Lewis  the  Debonnaire.  There 
are  two  editions  of  it.  Thefe  differ  fo  coniiderably,  that  they 
have  been  treated  as.diflindt  codes.  The  Franks  who  occupied 
the  country  upon  the  Rhine,  the  Meufe  and  the  Scheldt,  were 
known  by  the  name  of  the  Ripuarians,  and  were  governed  by  a 
colledlion  of  laws,  which,  from  them,  was  called  the  Ripuarian 
law^  Thefe  laws  feem  to  have  bpen  firft  promulgated  by  Theodoric^ 
and  to  have  been  augmented  by  Dagobert.  The  punifhmems  in. 
£i£led  by  the  Ripuarian  law,  are  more  fevere  than  the  puniihmenta 
infiided  by  the  Salic ;  and  the  Ripuarian  law  mentions  the  trial  by 
judgment  of  God,  and  by  duel.  Theodoric  alfo  appears  to  have 
iiril  promulgated  the  law  of  the  jilemanni.  The  law  of  the  Burgun* 
Hans  is  fuppofed  to  have  been  promulgated  about  the  beginning  of 
the  ^th  century ;  that  .nation  occupied  the  country  which  extends 
xcfelf  from  Alface  to  the  Mediterranean,  between  the  Rhone  and  the 
Alps.  This  was  the  mod  Houriih*ng  of  the  Gallic  provinces  in- 
vaded by  the  Germans ;  they  eilabliilied  themfelves  in  it,  with  tha 
confent  of  the  emperor  Honorius.  An  alliance  fubiifled,  for  a  con- 
fiderable time,  between  them  and  the  Romans ;  and  ibme  parts-  of 
their  law  appear  to  be  taken  from  the  Roman  law.  One  of  the 
010ft  antient  of  the  German  codes  is  that,  by  which  the  AngUonit 
and  the  Wtrini  were  governed.  The  territories  of  thefe  nationt 
were  contiguous  to  thofe  of  tlie  Saxons ;  and  the  AngUones  are  ge- 
nerally fuppofed  to  be  the  nation,  known  in  our  hiilory,  by  the  name 
of  the  Angles.  A  confiderable  portion  of  the  law  of  the  Saxons 
has  reached  qs.  The  Goths  alfo  had  their  laws,  which  were 
promalgated  by  the  Odrogoths,  in  Italy ;  by  the  Vifigoths,  in 
Spain.  The  Goths  were  diipoirciTed  of  their  conquefts  in  Italy 
by  the  Loi^baids.      No. ancient  code  of  law,  is  more  famous 
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dian  the  Imv  of  the  Lombards ;  none  difcovers  more  evident 
traces  of  the  feudal  polity.  It  furvived  the  deflrudlion  of  that 
empire  by  Charlemagne^  and  is  faid  to  be  in  force>  even  now,  in 
fomc  cities  of  Italy.  Thefc  were  the  principal  laws,  which  the  fo- 
reign nations,  from  whom  the  modern  governments  of  £uro})e  date 
their  origin*  firfl  eftablifhed,  in  thofe  countries,  in  which  they  formed 
their  refpedive  fettlements.  Some  degree  of  analogy,  may  b« 
difcovered  between  them,  and  the  general  cuiloms,  which,  from 
the  accounts  of  Cxfar  and  Tacitus,  we  learn  to  have  prevailed 
among  them,  in  their  fuppofed  aboriginal  ilate.  A  confiderable 
part  alfo  of  them  is  evidently  borrowed  from  the  Roman  law,  by 
which,  in  this  inftance,  we  mud  underhand  the  Theodoiian''code. 
This  was  the  more  natural,  as,  notwithftanding  the  pablication 
of  the  Ripuarian  and  Salic  codes,  the  Roman  fubjeds  in  Gaul, 
were  indulged  in  the  free  ufe  of  the  Theodofian  laws,  efpecially  in 
the  cafes  of  marriage,  inheritance,  and  other  important  tra^adiont 
of  private  life.  In  their  eflablilhments  of  magiftrates  and  civil 
tribunals,  an  imitation  of  the  Roman  polity  is  discoverable  among 
the  Franks ;  and«  for  a  confiderable  time  after  their  iirft  conqueib, 
frequent  inftances  are  to  be  found,  in  their  hidory,  of  a  deference, 
and  in  fome  inftances,  even  of  an  acknowledgment  of  terriiorlal 
fnbmiflion,  to  the  emperors  of  Rome. 

In  the  courfe  of  time,  all  thefe  laws,  were,  in  fomc  meafure  at 
leaft,  fuperfeded  by  the  capitularies.  The  word  capitulary  is 
generic,  and  denotes  every  kind  of  literary  compofition  divided  into 
chapters.  Laws  of  this  defcription  appear  to  have  been  promul- 
gated by  Childebert,  Clotairc,  Carlomr.n,  and  Pepin.  But  no 
Sovereign  fecms  to  have  promulgated  fo  many  of  them,  as  Charle- 
magne. That  monarph  appears  to  have  wifhed  to  efFeft,  in  a  cer- 
tain degree,  an  uniformity  of  law  throughout  his  extenfive  domi- 
nions.  With  this  view,  it  is  fuppof(?d,  be  added  many  laws,  di- 
vided into  fhort  chapters  or  heads,  to  the  exiiling  codes,  fometimes 
to  explain,  fometimes  to  amend,  and  fometimes  to  reconcile  or  re- 
move the  difference  between  them.  They  were  generally  promul- 
gated in  public  affemblies,  compofed  of  the  fovereign  and  the  chief 
xnen  of  the  nation,  as  well  ecclefiaftics  as  fecular.  They  regulated, 
^equally,  the  fpiritual  and  the  temporal  adminiftration  of  the  king^ 
dom.  The  execution  of  them  was  intruded  to  the  bifhops,  the 
counts,  and  the  mljfi  regit.  Many  copies  of  them  were  made,  one 
of  which  was  generally  preferved  in  the  royal  archives.  The  au* 
thority  of  the  capitularies  was  y^ry  exteniive;  it  prevailed  in  every 
kingdom,  under  the  dominion  of  the  Franks,  and  was  fubmitted  to, 
in  maoy  parts  of  luly^  and  Germany.  The  earlied  collection  of 
the  capitularies,  is  that  of  Angefife  abbot  of  Fontenelles,  It  was 
adopted  by  Lewis  the  Debonnaire  and  Charles  the  3ald,  and  was 
publickly  approved  of  in  many  councils  of  France  and  Germany. 
£ac,  as  Angefife  had  omitted  many  capitularies  in  his  colledioq, 
Benedid  the  Levite,  that  is,  the  deacon  of  the  church  of  Mentz, 
added  three  books  to  them.  Each  of  thefe  collections  was  confidered 
to  be  authentic,  and,  of  courfe,  appealed  to,  as  law.  There  have 
fceen  fubfequent  additions  made  to  them.  The  bcft  edition  is  that 
of  Baluz^  in  1677.  A  fplendid  republication  of  this  edition  was  be- 
igun  by  monfienr  de  Chiniac  in  1780;  he  intended  to  comprife  it  in 
io\xr  volumes.  Two  only,  have  yet  made  their  appearance.  In  the 
collections  of  ancient  laws,  the  capitularies  are  generally  follo'Aird 
by  \^^  formulariat  or  forms  of  forenfic  proceedings  a.^d  le^al  in* 
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ftruments.  Of  thefe^  the  formulare  of  Marculphus  u  the  moft  cu-  V  f  qj.  2*1 
rious.  The  formularia  generally  clofc  the  col1e6tions  of  antienc  L  z  *  'J 
laws.  With  the  Meroviogian  race,  the  Salic,  Burgundian,  and 
Vifigothic  laws  expired.  The  capitularies  remained  in  force,  iu 
Italy,  longer  than  in  Germany;  and  in  France,  longer  than  in  Italy* 
The  incuriions  of  the  Normans,  the  inteftine  confufion  and  weak* 
nefs  of  government  under  the  fucceiTors  of  Charlemagne,  and,  above 
all,  the  publication  of  the  decretum  of  Gratian,  which  totally  fu- 
perfeded  them  ki  all  religious  concerns,  put  an  end  to  their  autho- 
rity in  France, 

They  were,  in  fomt  meafure,  fucceeded  by  the  cu^oMAkr  law* 
It  is  not  to  be  fuppofed,  that*  the  codes  of  law,  of  which  we 
have  been  fpeaking,  entirely  abrogated  the  ufages  or  cufloms  of 
the  countries,  in  which  they  were  promulgated.  Thofe  lawa 
only  were  abrogated  by  them,  which  were  contrary  to  the  regu- 
lations they  e(lab!i(hed.  In  other  refpe^s,  the  codes  not  only  per- 
inittc<lk  but,  in  fome  inftances,  exprefsly  directed,  that,  the  an- 
cient ufages  (hould  remain  in  force.  Thus,  in  all  the  countries 
governed  by  the  antient  codes,  there  exifted,  at  the  fame  time,  a 
written  body  of  law,  fanftioned  by  public  authority,  and  ufages  or 
cufloms,  ad.nitted  to  be  of  public  authority,  by  which  thofe  cafes 
were  governed,  for  which  the  written  body  of  law  contained  no 
provifion.  After  the  aniient  codes  ;;nd  capitularies  fell  into  de- 
fuctude,  thefe  cufloms  multiplied.  By  degrees,  written  colledlions 
were  made  of  them.  Some  of  thefe  were  made  by  public  autho- 
r.ty;  others  were  the  colledlions  of  individuals,  and  depended 
therefore,  U\x  their  weight,  on  the  private  authority  of  the  indi- 
duah,  by  whom  they  were  made,  and  the  authority,  which  they  in- 
fer.libly  obtained,  in  the  coucts  of  juilice.  Colleftions  of  this  na- 
ture, committed  to  wricing  by  publi:  authority,  form  a  confiderable 
part  of  the  law  of  France,  and  are  a  ftriking  feature  of  the  jurif- 
pruHencc  of  that  kingdtm.  The  oii:;in  of  them  may  be  traced  to 
the  beginning  of  the  Capetian  race.  The  monarch s  of  that  line, 
in  the  charters,  by  which  they  granied  fiefs,  prefcribed  the  terms, 
upon  which  they  were  to  be  held.  Thefe  they  often  abridg- 
ed, enlarged,  and  explained,  by  fubfcquent  charters.  They  alfo  « 
publifhed  charters  of  a  more  extenfive  nature.  Some  of  thefe  con- 
lain'^d  regulations  for  the  poflcffions  of  their  own  domain;  other« 
contained  general  regulations  for  the  kingdom  at  large.  In  imi- 
tation of  thefe,  the  great  vaffals  of  the  crown  granted  their  char- 
ters, for  the  regulation  of  the  pofTeffions  held  of  them.  In  the 
fame  manner,  wht^n  allodial  land  was  changed  to  feudal,  charters 
were  granted  for  the  regulation  of  the  fi-^fs ;  and,  when  villeins  were 
cnfranchifed,  poiTeflions  ivcre  generally  given  them,  and  charteri 
were  granted  to  regulate  thefe  pofl'eHions.  Thus  each  feignory 
had  its  particular  ufages.  Such  was  their  diverfity,  that,  through- 
out the  whole  kingdom,  there  could  hardly  be  found  two  fcigno- 
rles,  which  were  governed,  in  every  point,  by  the  fame  law.  With 
.a  view  more  to  afccrtain,  than  to  produce  an  uniformity  in,  thefe  ' 
ufages,  though  the  Utter  of  ihefe  objeds  was  not  quite  neglefted, 
Charles  the  Seventh  and  his  fucceflors  caufed  to  be  reduced  to 
wntir.g,  the  different  local  curtoms,  which  prevailed  throughout 
the  kingdom.  In  1453,  fometinJe  after  C!  arles  the  Seventh  had 
rxpelicd  the  Engliih  from  France,  he  publifhed  an  ordonnance,  by 
ul  ich  he  ^\T^i!i^6,,  that,  all  the  cuftcms  ar..1  olnp.:5,  (hould  he  com- 
biiued  to  wi:ting,  and  vcriiicd  by  ihv.*  ^i acUii(..»;t rs  of  each  plice. 
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then  examined  and  fandioned  by  the  great  council  and  parliament  i 
and  that,  the  cufloms,  thus  fandiloned^  and  thofe  only,  fliould  have 
the  force  of  laws.  Such  were  the  obftacles  in  the  way  of  this  mea- 
fare,  that,  forty -t\i'0  yeart  elapfed  before  the  cuftoms  of  any  one 
place  were  verified.  From  that  time,  the  meafure  lingered,  till  the 
reign  of  Lewis  the  Twelfth  j  it  was  then  refumcd.  About  the  year 
1609.  it  was  Completed.  The  cuftoms  of  Paris,  Orleans,  Nor- 
mandy, and  fome  other  places,  were  afterwards  reformed.  Thofe 
of  Artois  and  Saint  Omer  were  reformed  within  the  laft  hundred 
years.  The  manner  of  proceeding,  both  in  reducing  the  cuftoms^ 
and  reforming  them,  was,  generally  fpeakinc;,  as  follows^  The 
king,  by  his  letters  patent,  ordered  an  aflTembly  of  the  three  dates 
of  each  province.  When  this  afTembly  met>  it  directed  the  royal 
judges,  greffiers,  maires  and  fyndics  to  prepare  memoirs  of  all 
the  cuftoms,  ufages^  and  forms  of  practice,  they  had  feen  in  ufe^ 
from  of  old.  On  receiving  thefe  memoirs,  the  ftates  chofe  a  cer- 
tain number  of  notables,  and  referred  the  memoirs  to  them*  with 
diredions  to  put  them  in  order,  and  to  frame  a  cahier,  or  (hort  mi- 
nute of  their  contents.  This  Was  read  at  the  aftenlbly  of  the  ftates^ 
and  it  was  there  coniidered,  whether  the  cuftoms  were  fuch,  as  they 
were  ftated  to  be,  in  the  cahier*  At  each  article,  any  deputy  of  the 
flate,  was  at  liberty  to  mention  fuch  obfervations  as  occurred  to 
Mm.  The  articles  were  then  adopted,  rejeded,  or  modified,  at 
the  pleafure  of  the  afTembly.  They  were  then  taken  to  parliament 
and  rcgiftered.  The  cuftoms  of  each  place,  thus  reduced  to  writ- 
hxg  and  fandtioned,*  were  called  the  coutumier  of  that  place. 
Thefe. coutumiers  were  formed  into  one  colledion,  called  the  Cou- 
tumier  dt  Francey  or  the  Grand  Coutumier.  The  beft  edition  of  thisi 
is  by  Richeboargh,  in  four  volumes  in  folio.  It  contains  near 
one  hundred  coUedions  of  the  cuftoms  of  provinces,  and  two  hun- 
dred collections  of  the  cuftoms  of  cities,  towns  or  villages.  Each 
coutumier  has  been  the  fubjeft  of  a  commentary.  Five  and  twenty 
commentaries  have  appeared,  (fome  of  them  voluminous,)  on  the 
coutumier  of  Paris,  alone.  Of  thefe  commentaries^  that  of  Du- 
itiottlin  has  the  greateft  celebrity.  Les  Epablijfements  de  St,  Louisa 
hold  a  high  rank  for  the  wifdom,  with  which  they  are  written,  and 
the  curious  matter  they  contain.  The  Coutumier  de  Normandie^  for 
its  high  antic|uityi  and  the  relation  it  bears  to  the  feudal  jurifpru- 
dence  of  England,  is  particularly  interefting  to  an  £ngli(h  reader; 
Bafnage's  edition,  and  his  learned  commentary  upon  it^  are  well 
known.  But  the  moft  curious  of  all  colledlions  of  feudal  law,  is 
that  entitled,  AJJixes  de  Jeru/alem.  In  1099,  the'objeft  of  the  firlt 
crufade,  was  effeded  by  the  conaueft  of  Jerufalem.  Godfrey  de 
Bouillon,  who  was  eleded  king  of  Jerufalem,  but  refufed  the  titles 
called  an  aftembly  of  the  ftates  of  his  new  kingdom.  Tht  patri- 
arch, the  ahief  lords,  their  vaiTals,  and  the  arrere  vafTals  attend- 
ed. With  general  confent,  the  colle£lion  in  queftion  was  framed j 
under  the  title  of  "  Les  Loix,  Statuts,  ^  Coutumes,  accordees  aii 
•*  Royaume  de  Jerufalemt  far  Gode/roi  de  Bouillon ,  Pan  1 099;  par 
"  I'avis  du  Patriarche  et  des  Barons,**  As  this  colledion  was 
made  at  a  general  aftembly  of  feudal  lords,  it  may  naturally  be 
Ibppofed  to  contain,  fome  of  the  \Vifcft  and  moft  ftriking  rulesyby 
which,  the  feudal  polity  of  Europe  was  then  regulated.  But,  as 
the  principal  perfonages,  who  engaged  in  that  crufade,  came  from 
France,  it  may  be  confidered,  as  particularly  dcfcriptivc'of  the  lawg^ 
and  ulages  of  that  country.     Such  are  the  princi^idl  Iburccs  of  tha^ 
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feudal  jurifprudence  of  the  kinedom  of  France.  It  remains  to  T  £  q  j  ^  ^.l 
take  notice  of  fome  of  the  chief  compilations  by  which  the  feadal  L  7  *  *J 
polity  of  other  kingdoms,  is  regulated.  The  authority*  or  at  leaft 
the  influence,  which  the  capitularies,  had  on  thefe,  has  been  already 
noticed.  After  thefe,  the  attention  is  naturally  direded  to  that 
coUedion,  wiiich,  probably  in  the  reign  of  Frederick  the  Second* 
Hugolinus,  a  Bononian  lawyer,  compiled  from  the  writings  of 
Obertus  of  Otto  and  Gerhardus  Niger*  and  from  the  various  cuf- 
tomary  laws,  then  prevailing  in  Italy,  and  added  under  the  title, 
Decima  Collatio,  to  the  Novels.  It  is  to  be  found  in  moft  editions 
of  the  Corpus  Juris  CMlis,  In  the  edition  of  Cujas  it  is  divided 
into  hwt  books ;  the  firft  contains  the  treaties  of  Gerhardus  Niger; 
the  fecond  and  third,  thofe  of  Obertus  of  Otto;  the  fourth  is  a  fe- 
leflion  from  various  authors ;  the  fifth  is  a  collection  of  conilitu* 
tions  of  different  emperors  refpeding  feuds.  To  thefe  is  added  the 
,  Golden  Bull  of  the  emperor  Charles  the  Fourth.  Authors  are  by 
no  means  agreed,  either  in  the  order,  or  diviiion,  of  this  coUedion. 
Several  editions  have  been  publifhed  of  it.  In  that  publiihed  by 
Joannes  Calvinus  or  Calvus  at  Franckforr,  in  1611,  there  is  a  col- 
ledtion  of  every  paflage,  in  the  canon  law,  that  feems  to  relate  to 
the  law  of  feuds.  As  this  edition  is  fcarce,  and  it  may  happen* 
that,  fome  £ngliih  reader  may  be  defirous  of  feeing  all  thefe  paf- 
faees,  the  following  fhort  account  of  Calvinus  or  Calyus's  feledion 
©r  them,  is  tranfcribcd  fronj  HofTman's,  Difertatio  de  Umc9  Juris 
ftudalis  Longohardici  Libro^^^Jurifprudentiam  feudalem^  fex  li- 
bris  comprehenfam,  five  potius  confuetudines  feudorumy  fecundum 
dijirihutlonesn  Cujacianam,  ediditt  et  fub  titulo  lihri  /eudorum  Vh 
addidity    quidquid    alicujus   de   hac    materia    momentiy   in    uni<verf9  § 

corpore  juris  canonici  exprel'um  in'venerat ;  hoc  eft  totum  titu^ 
lum  decretalium  Gregorii  IX,  five  capituluy  lufinuatione  J.  Et  ex"  , 
**  parte  iua,  2.  X.  de  feudist  pcrro  cap,  catcrum,  5  et  ttc*vit,  l^  de  Ju" 
diciis,  cap,  ^/g  in  Ec^lefiarium^  7  de  Coaftitutionibust  cap.  Ad  aures, 
10  In  quibujdamy  12  et  Gravem,  l^  Di  Panis,  cap.  Gravem»  S3 
de  Sent,  excom/n,  cap.  Ex  tranjmifidy  6  et  *verumy  7  deforo  competi.nie 
eorumqut  fymmaria.  The  next  treatife  to  be  mentioned  is,  the 
Treatife  de  Beneficiis,  generally  cited  under  the  appellation  of* 
Au8or  *vetus  de  Beneficiis,  It  was  fir  ft  publiihed  by  Thomafius  at 
Hale  1708,  with  a  di/Tertation  on  its  author,  and  the  time  when  it 
was  written.  He  confiders  it  to  be  certain,  that,  it  was  written 
«  after  the  year  800,  and  before  the  year  1250,  and  conjedures,  that* 

it  was  not  written  before  the  empcTor  Otho»  and  that,  it  was  written^ 
before  the  emperor  Conrad  the  Second.  To  thefe  mult  be  added 
the  Jus  Feudale  Saxonicum ;  which  feems  to  be  a  part  of,  or  an  ap- 
pendix to,  a  treatife  of  great  celebrity  in  Germany,  intiiled  the 
Speculum  Saxonicum.  The  Jus  Feudale  Saxonicumy  is  faid  by  Stru* 
vins,  to  have  been  tranflated,  by  Goldadus,  from  the^  German* 
into  the  Latin  language,  for  the  benefit  of  the  Poles.  It  is  fup-  * 
pofed  to  have  been  publifhed,  between  the  year  1215,  and  the  year 
1250.  The  Speculum  Suevicum  feems  to  have  been  com  pofed,  in 
imiiaiion  of  the  Speculum  Saxonicum,  probably,  between  the  year 
1250,  and  the  year  1400.  To  this  is  added  the  Jus  feudale  Allem* 
mufiicum  com  pofed  about  the  fame  time,  and  probably  by  the  fame 
author.  But  none  of  thefe  colledlions  acquired  the  fame  authority* 
as  the  books  of  the  fiefs.  They  were  known  by  the  name  of  the 
L- mhard  law.  l>y  dcp^recs  they  were  admiiied,  as  auihority^  by 
V  ii;oil  oi  the  courts,  and  caught  in  moA  ot  Uie  academies  of  Italy. 
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and  Germany.  Like  the  civil  and  canon  law^  they  became  the  Tub- 
jeft  of  innumerable  glofles.  Thofe  of  Columbinus  were  fo  much 
efteemedy  that,  no  one^  it  is  faid,  ventured  to  publiih  any  after  him. 
About  the  end  of  the  13th  century »  James  of  Ardezene  publilhed  a 
new  edition  of  the  Glofs  of  Columbmus,  and  added,  under  the  title 
of  Capitula  Extraordinaria,  a  coUeflion  of  adjudged  cafes,  on  feudal 
matters.  I'his  was  inferted  in  fome  of  the  latter  editions  of  the 
Corpus  Juris.  About  the  year  1430,  Mincuccius  de  Prato  veteri> 
.a  Bononian  lawyer,  by  the  orders  of  the  emperor  Sigifmond,  gave 
a  new  edition  of  the  Books  of  the  Fiefs,  with  the  Glofs  of  Colum- 
binus.  Thcfe  were  confirmed  by  the  emperor  Sigifmond,  and  after- 
wards by  the  emperor  Frederick  the  3d,  and  publicly  taught  in  the 
univerfity  of  Bononia.  Such  are  the  principal  fources  of  the  feudal 
jurifprudence  ef  foreign  countries. 

IV*  The  early  history  of  the  feuds  of  foreign 
COUNTRIES  is  involved  in  a  confiderable  degree  of  obfcurity. 
That  in  the  time  of  Pepin  the  feudal  polity  arrived  at  a  degree  of 
maturity  and  confidence,  is  certain.  It  muil,  therefore,  }iave  pre- 
vioufly  had,  its  rife  and  progrefs.'  Some  velliges.  of  thefe  are  dif- 
coverable  in  the  fcanty  materials  which  have  reached  us,  of  the 
hiHory  and  antiauities  of  thofe  early  times.  We  iind  mention  in 
them  of  the  leuds, — of  lands  entrufled  (commendati)  by  the  king 
to  his  followers ;— of  eflates,  which,  on  account  of  the  infidelity, 
or  the  cowardice  of  the  proprietary,  or  his  placing  himfelf  under  ano- 
ther lord,  the  king  takes  from  hin),and  reftores  to  the  fifq.  There 
is  alfo  mention  of  the  pares  comitum,  and  the  fideles,  and  of  rein  veil- 
ing the  leudcs,  who  had  been  unjuftly  deprived  of  their  pofleffions. 
At  firft  kings  alone  granted  fiefs.  They  granted  them  to  laymen 
O'  ly,  not  to  ecclefiaftics ;  and  to  fuch  only  who  were  free,  and  pro- 
bably to  the  moft  important  only  of  their  followers.  They  were 
not  granted,  for  any  certain,  or  determinate  period  of  time;  they 
were  not  tranfmiflible  to  the  defcendants  of  the  grantee;  they  were 
refumable  on  the  bad  condudl  of  the  vaflal,  without  the  fovereign's 
being  obliged  to  (how  the  caufe  of  the  refumption,  or  having  re- 
courle  to  any  j',idicial  procefs.  The  vaffal  had  no  power  to  alienate 
them.  Every  freeman  was  fubje^l  to  the  obligation  of  military 
duty;  this  was  the  cafe,  in  a  more  particular  manner,  of  the  feudal 
tenants ;  they  were  to  atiend  the  fovereign  on  borfeback,  and  in 
complete  armour,  that  is,  with  the  breaft-plate,  the  ftiicld,  the  fpear, 
the  helmet,  and  the  fword.  They  were  to  guard  his  life,  member, 
mind  and  right  honour.  They  v/ere  firft  called  homines^  fdeles, 
leudes,  antruJiloncs\  to  all  thefe  the  appellation  of  'vajjals  fucceed- 
ed.  It  appears,  that,  in  early  times,  the  feudal  tenants  were  nume« 
rous.  A  confiderable  part  however  cf  the  fubjedls  were  ixzt  from 
the  feudal  tenure.  The  lands  held  by  thefe,  were  called  allodial. 
The  proprietors  of  them,  were  under  the  general  obligation  of  mi- 
litary fervice,  and  were  fubjeCl  to  general  taxation.  Their  parti- 
cular nature  was  chicHy  dilcernible  in  this,  that,  they  differed  from 
the  villeins,  as  they  were  freemen ;  and  from  the  feudal  tenants,  m 
their  poflellions  were  from  the  firll  hereditary.  For,  originally,  the 
crown  itfelf  was,  not  in  the  f»?nfc,  in  which  we  now  ufe  the  word, 
hereditary.  A  marked  preference  was  always  fliewn,  both  by  the 
fovereign  and  the  na:ion,  to  the  royal  Uncage.  But  by  each,  the 
ftridl  line  of  hereditary  defccnc  was  occafionally  interrupted,  by 
'jailing  to  the  throne  a  remv>tp  relation,  to  the  prejudice  oF  the  ac- 
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tual  heir.    The  government  was  monarchical;  but  ftroogly  con-  FiQl.  a.} 
trouled  by  the  people.     Twice  a  year,  the  people*  or  as  they  were  *" 
afterwards  called,  the  ilatc«,  aiTembled.     The  iirll  of  thefe  general 
afTemblies,  was  held  originally  in  the  month  of  March,  afterwards 
in  the  month  of  May ;  and  always  in  open  air.     Hence,  from  the 
time  of  meeting,  the  expreflion  le  champ  de  Mars,  afterwards  le 
champ  de  Mai.     The  fecond  afTembiy  was  held  in  the  autumn. 
It  was  dividend  into  two  claHes.     The  firft  comprized  the  bilhops, 
the  abbots,  the  dukes,  the  counts,  and  the  elders  of  the  nation;  and 
all  of  them  had  deliberative  voices  in  the  aifcmbly.     The  fecond 
contained  the  magiftrates,  and  the  inferior  officers;  but  thefe  at- 
tended only  to  receive  the  orders  of  the  affembly.     The  king  pro- 
pofed  the  fubjefis  of  debate,  by  his  referendary ;  the  members  of  the 
firft  clafs  deliberated  upon  them ;  the  king  pronounced  the  de ci- 
fion.    The  adls  were  reduced  to  writing,  under  the  name  of  capi- 
tularies, and  the  execution  of  them  were  entruftcd  to  the  members 
of  the  fecond  clafs.  The  governors  of  provinces  were  called  dukei; 
the  counts  were  fubordinate  to  them,  and  adminiftered  juflice,  in  the 
didrifts  ccmmitted  to  their  care.    The  mifli  regii,  were  commif- 
faries  appointed  by  the  king,  to  attend  to  the  general  adminiftra* 
tion  of  jadice,  throughout  the  nation.  Next  to  the  counts  were  the 
barons,  or  the  chief  land  owners ;  then  followed  the  general  body 
of  freemen ;  after  thefe,  came  the  artizans,  the  labourers,  and  the 
villeins.  The  general  adminiftration  of  affairs,  was  entrufted  to  the 
almoner,  who  was  at  the  head  of  the  clergy.    The  referendary  and 
chancellor  were  the  chief  counfellors  of  flate:  then  followed  the 
chamberlain,  the  count  of  the  palace,  the  high  fleward,  the  butler, 
the  conllable,  the  marfhal.  the  four  firfl  hunfmcn,  and  the  grand 
falconer.    Such  appears  to  be  the  general  outline  of  the  feudal  go- 
vernment, during  the  Carlovingian  line.  That  line  was  extinguifli- 
ed,  in  France,  by  the  acceffion  of  the  Capetian  line,  in  Germany, 
by  the  accefTmn  of  the  Houfe  of  Saxony,  and  in  Italy  by  the  ufur- 
pation  of  the  dukes.     Soon  after,  or  perhaps  feme  time  before  this 
f vent,  fiefs  became  hereditary.     Even  the  offices  of  duke;  count 
and  margrave,  and  the  other  high  offices  of  the  crown  were  tranf- 
nitied  in  the  courfe  of  hereditary  dcfcent :  and  not  long  after,  the 
right  of  primogeniture  was  univerfally  eftablifiicd.     It  firft  took 
place,  in  the  deicent  of  the  crown,  but  was  foon  admitted  by  every 
branch  of  the  feud.     This  (lability  of  pofleffion  was  an  immenfe 
addition  to  ihe  power  of  the  crown  vaflaJs.     It  enabled  them  to 
cftablilh  an  independency  of  the  crown.     They  ufurped  the  fove., 
reign  property  of  the  land,  with  civil  and  military  authority  over 
the  inhabitant's.    The  pcfTefiions,  thus  ufurped,  they  granted  out  to 
their  immediate  tenants,  and  thefe  granted  them  over  to  others,  ia 
like  manner.     By  this  means,  though  they  always  profefled  to  hold 
their  fiefs  from  the  crown,  they  were  in  faft  abfolutely  independent 
pt  it.     They  a/fumed  in  their  territories,  every  royal  prerogative: 
^hey  promulgated  laws ;    they   exercifcd  the   power  of  life   and 
death ;  they  coined  money ;    fixed  the  llandard  of  weights  and 
meafures;  granted  fafeguards;  entertained  a  military  force;  and 
impofed  taxes,  with  every  other  right  fnppcfed  to  be  annexed  t<> 
royalty.    In  their  titles,  they  (lyled  thcmfelvcs,  Dukes,  &c.  ««  by 
thi  grace  of  God,"  a  prerogative  avowedly  confined  to  fovereigii       * 
Dpwcr.     It  was  even  admitted,  that,  if  the  king  refufed  to  do  the  lordt 
juft  ce,  the  lord  might  make  war  againll  him.     In  the  orcTonnances 
t(  §t.  Lewisy  ch.  50,  is  this  remarkable  palTagc :  "  If  the. lord  fay| 
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to  his  liege  tenant.  Come  with  me,  I  am  going  to  make  war 
againft  my  fovcreign,  who  has  refufcd  me   the  juftice  of  his 
court :  upon  this,  the  liegeman  fhould  anfwer  in  this  manner  to 
'*  the  lord  :  I  would  willingly  go  to  the  king  to  know  the  truth  of 
"  what  you  fay,  that,  he  has  denied  you  his  court.     And  then  he 
**  (hall  go  to  the  king,  faying  to  him  in  this  manner :  Sir,  the  lord 
**  in  whofe  liegeance  and  fealty  I  am,  has  told  me  you  have  refufed 
"  the  jaftice  of  your  court;  and  upon  this  F  am  come  cxprefsly  to 
"  your  majefty,  to  know  if  it  is  fc ;  for  my  lord  has  fummoned  me 
**  to  go  to  war  with  you.     And  thereupon,  if  the  king  anfwers, 
'<  that,  he  will  do  no  judgment  in  his  conrt,  the  man  fliall  return 
*-  immediately  to  his  lord,  and  his  lord  (hall  equip  him,  and  (it  him 
''  out  at  his  own  expence ;  and  if  he  will  not  go  with  him,  he 
**  (hall  lofe  his  (ief  by  right.     But  if  the  king  anfwers,  that,  he 
"  will  hear  him,  and  do  juftice  to  the  lord,  the  man  (hall  return  to 
**  him,  and  (hall  fay:  Sir,  the  king  has  (aid  to  me,  that,  he  will 
*<  willingly  do  yoa  jaftice  in  his  court.     Upon  which,  if  the  lord 
**  fays,  1  never  will  enter  into  the  king's  court,  come  therefore 
*<  with  me,  according  to  the  fummons  I  have  fent  yon ;  then  the 
'^  man  (hall  fay,  I  will  not  go  with  yoa ;  and  he  (hall  not  lofe 
*«  his  fief  for  his  not  going.*'     This  fhews  how  powerful  and  ab- 
folute  the  great  valTals  were.     The  fame  motive  which  induced 
the  va(rals  of  the  crown  to  attempt  to  make  themfclves  independent 
of  the  crown,  induced  their  tenants  to  make  themfeives  independent 
of  them.     This  introduced  an  ulterior  ftate  of  va(rallage.     The 
king  was  called  the  So*vereign  Lord \  his  immediate  vafl'al  was  call- 
ed the  Sttzereign;  and  the  tenants  holding  of  him  were  called  the 
arrere  vafTals.     Between  the£e  and   the  lovereign,  the  connexion 
was  very  fmall.     In  thofe  reigns  even,  when  the  power  of  the  mo- 
narch was  greatefl,  his  authority  over  the  arrere  vafTals  was  faint, 
and  indiredl.     Of  this  the  hiilory  of  Joinville  prcfents  a  (Iriking 
inftance :  Prcvioufly  to  the  departure  of  St.  Lewis  on  the  crufade, 
he  fummoned  an  aRembly  of  his  barons  to  attend  him,  and  required 
them  to  fwear,  that,  on  the  event  of  his  deceafe  during  the  expe- 
dition, they  would  be  loyal  and  true  to  his  fon.     Joinville  his  hif- 
torian,  a  feudatory  of  the  count  of  Champaigne,  though  he  pof- 
feifed  a  moil  enthuiiaftic  veneration  for  the  king,  and  the  warmed 
attachment  to  his  perfon,  refufcd,  on  account  of  his  vaffallage,  to 
the  count,  to  take  the  oath  ;  his  words  are,  *'  II  leme  demanda,  mais 
je  ne  vox /aire  point  de/erement,  carje  n*  efioie  pas  Jon  borne,**  The  ccn- 
f^quence  was,  that,  in  every  kingdom  there  were  as  many  foweigns, 
with  the  power  andenfigns  of  royalty,  as  there  were  powerful  vaifals. 
With  refpedl  to  France,  Hugh  Capet  acquired  the  crown  of  that  king- 
dom, by  availing  himfclf  of  the  extreme  weaknefs,  to  which  it  was 
reduced  by. the  fyllem  of  fubinfeudation.     After  he  acquired  the 
throne,  he  ufed  his  utmoft  efforts  to  reftore  it  to  its  antient  fpien- 
.dor  and  ftrength.     His  fuccelTors  purfued  his  views  with  undcviat- 
ing  attention  and  policy;  and  with  fo  much  fuccefs,  that,  previoufly 
to  the  xicceflion  of  Lewis  the  13th,  the  feventyiwo  great  ii?fs  of 
Prance  were  united  to  the  crown,  and  all  their  feudal  lords  at" 
tended,  at  the  Hates  general  in  1614,  the  lad  that  were  held,  till 
the  late  memorable  a(r5mbly  of  them  in  1789,     This  Allem  of 
re- union  was  comp!eat;?d  by  the  accefllon  of  the  provinces  of  Lor* 
raine  and  Bar  to  the  crown  of  France,  in  1735.    See  Ahrege  Chro* 
nologique  de  grands  Fiefs  de  la   Ccu.&nne  ae  Fruuce.     t'aris  1 729. 
irififj^  France,  Spain  was  broken  into  as  many  principalities  as  it 

(  R  4  }  conuined 
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contained  barons.  In  the  courfe  of  time,  they  were  all  abforbed  f  j  g.  j  ^  ji^T 
in  the  more  powerful  kingdoms  of  Arragon  and  CafKle ;  and,  by  *•  ^  *  *-• 
the  marriage  of  Ferdinand,  the  fovcreign  of  Arragon,  with  Ifabella» 
the  fuvcrcign  of  Caflile,  they  were  all  united  to  defcend  in  the 
fame  line.  No  fuch  re -union  tock  place  in  the  empire.  Under 
the  immediate  fucccfibrs  of  Charlemagne,  it  was  broken  into  in- 
numerable principalities,  never  to  be  re-united.  If  we  allow  foi* 
the  ditierence  of  public  and  private  manners,  it  prefents  the  fame 
fpedlacle  at  this  day,  as  the  other  ftates  of  Europe  prefented  for* 
merly,  bur,  which  is  now  peculiar  to  itfelf— a  complex  afibciation 
of  principalities  more  or  lefs  powerful,  and  more  or  lefs  conned^ed>r 
with  a  nominal  fovereignty  in  the  emperor,  as  its  fupreme  feudal 
chief.  In  England  no  fuch  difmemberment  as  that  we  have  been 
fpeaking  of,  took  place  ;  nor  did  the  nobles  ever  acquire,  in  Eng- 
land, that  fovereign  or  even  independent  power,  which  they  ac- 
quired in  Spain,  Germany,,  or  France.  The  power  and  influence 
,  of  fome  of  the  Engliih  nobles  were  certainly  great,  and  fometimes^ 

overfhadowed  royalty  itfelf.,  But,  it  is  evident,  that,  Nevil  the* 
great  earl  of  Warwick,  and  the  nobles  of  the  houfe  of  Percy,  the 
greateil  fubjefts  ever  known  in  the  country,  were^  in  ftrength,  dig- 
nity, power,  and  influence,  and  in  ^szty  other  point  of  view, 
greatly  inferior  to  the  dukes  of  Brittany  or  Burgundy,  or  the 
counts  of  Flandcr<:.  The  nature  of  this  note  neither  requires  nor 
allows,  a  further  dedu£iion  of  the  public  hiflory  of  the  feuds  of  Eu- 
rope, the  four  circumfiances  we  have  mentioned-*-the  heirfhip  of 
lefs,  the  right  of  primogeniture,  the  intermediate  fovereignty  of  the 
crown  vaflals,  and  the  introdudiion  of  fubinfeudation,  completed  the 
triumph  of  the  feud  over  monarchy.  Here  the  hillorical  dedudlion 
naturally  clofes.  The  Carlovineian  family  is  the  important  link„ 
which  connf  ^s  antient  with  modern  hiflory,  Roman  jurifprudence 
with  the  codes  of  the  German  tribes,  and  the  law  of  civU  obliga- 
tion, with  the  Uwr  of  tenure* 

V.  It  remains  to  fay  fomething  of  the  revolutions  op  thk  ^ 

flUD     IN    THE    JURISPRUDENCE    OF    OUR    OWN     NA-TION. 

(i.)  A%  ro  THE  TIME  If  HEN  IT  ffjts  iNTkoDucEif.  Whether  feud* 
prevailed  in  England,  before  the  Norman  conqueft,  has  been  the 
fubjedt  of  much  difpute.  In  1607,  an  event  happened,  whith  occa- 
fioned  the  queftion  to  be  difcuffed,  with  a  profufion  of  learning.  Se- 
veral eftaies  within  the  counties  of  Rofcommon,  Sligo,  Mayo,  aiid 
Galvvay,  being  unfettled  as  to  their  titles,  king  James  the  ift,  by 
comnilaion,  under  the  grest  fcal,  authorized  certain  commiflioners„ 
•f  whom  fir  Henry  Spclman  was  one,  to  make  grants  of  thefe 
cflates.  In  excrcifc  of  this  authority,  the  commiffioneri  made  a  grant 
.  of  lar.db  in  Mayo  to  lord  Dillon.  King  Charles  the  ift  ifTued  a  com- 
miflj.'P,  to  enquire  into  dcTcdive  titlcb :  and  orders  were  given,  ihat,^ 
all  per  (ens  ^'^o  had  anv  ai'  the  ellates  in  queftion  by  letters  patent 
from  ih'j  crown,  (liculd  produce  the  letters,  or  an  inrolment  of 
them,  Lt.  fere  ti  e  Jord  deputy  and  council.  In  purfuance  of  thefe 
orders,  the  letters  patent  to  lord  Dillon  \tere  produced.  It  was 
found,  ihar,  the  lands  were  granted  by  them  "  to  the  lord  Dillon 
*'  and  his  heirs,  to  hold  by  knight  fervice,  as  of  his  majefty's  caftlc 
«*  of  Dublin."     It  was'  admitted,  that,  the  commifiioners  had  ex-  ♦ 

ceeded  their  commiflion,  in  referving  a  mean  tenure,  to  the  preju- 
dice of  the  crown,  when  they  ought  to  have  referved,  either  an  ex^ 
f  j^fs  tenure,  by  knight  fervice,^  in  capite,  or  not  to  have  mentioned 
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any  ten  are ;  in  which  cafe,  the  law  would  have  implied  a  tenure  in 
capite.  The  queflion,  therefore,  was,  whether,  the  deficiency  of  the 
'tenure,  fo  far  affeded  the  grants  as  wholly  to  deftroy  the  legal  eiFe^ 
of  it;  or  whether,  the  letters  patent  mipht  not  be  good,  as  to  the 
land,  and  void  only  as  to  the  tenure.  The  cafe  was  argued,  feveral 
days,  by  counfel,  on  both  fides,  and  was  afterwards  referred  to  the 
judges.  They  were  required  by  the  lord  deputy  and  council,  to 
coniider  of  it,  and  to  return  their  refolution.  The  judges  difagrce- 
ing  in  opinion,  it  was  thought  neceffary,  for  public  fatisfaftion,.  to. 
have  it  argued  folemnly  by  them  all. '  This  was  done^  according- 
ly. Thole  who  contended  for  the  validity  of  the  letters  patent, 
urged,  among  other  argument:*,  that,  tenures  in  capite  were  brought 
into  England,  by  the  conquefl  but,  that  grants  were  by  the  com^ 
mon  law;  and,  being  more  ancient  than  tenures,  mull,  of  ne- 
ceflity,  be  dilHn£l  from  t4ie  thing  granted.  From  this,  they  infer- 
red, that,  though  tiie  refcrvation  were  void,  the  grant  itfelf  might 
be  good.  In  the  courfe  of  their  arguments,  on  this  point,  they  ob-> 
ferved,  that,  ilr  Henry  Spelman  was  miftaken,  when,  in  his  Glof- 
fary,  under  the  word  Feudum^  he  referred  the  original  of.  feuds 
to  the  Norman  conquefl.  This  drew  from  him  a  reply.  He  pub- 
liflied  it  under  the  title,  "  OF  the  Original  Tenure  by  Knight  Ser- 
•*  vice  in  bngland."  In  this  work,  he  argues,  with  great  learning 
and  llrcngth  of  argument,  that,  tenures,  fuch  as  they  were  granted, 
in  the  letters  patent,  by  himfelf  and  the  other  commiilioners,  ia 
Ireland,  were  not  in  ufe  before  the  conquefl.  He  di(Hngui(hes  be* 
tween,  what,  he  calls  the  fer'vitia  militaria  and  the  Jervitutes  miU* 
tares.  He  contends,  that,  the  grievances  and  fervitudifs  of  fiefs,  as 
wardQiips,  marriages,  &c.  which  to  that  day,  he  fays,  were  never 
known  to  other  nations,  governed  by  the  feudal  law,  were  intro- 
duced by  the  conqueror.  But  he  feems  to  concede,  that,  in  a  ge- 
neral fcnfe,  military  fervice  and  feuds,  were  known  to  the  Saxons. 
In  this  middle  opinion,  he  appears  to  be  followed  by  two  very 
great  authorities,  lord  Hale,  and  fir  William  Blackftone.  Almofl  all 
wiiters,  however,  are  agreed,  that,  in  the  reign  of  the  conqueror,  the 
feudal  law  was  completely  eflablifhed.  Upon  the  whole,  the  moft 
probable  conjecture  appears  to  be,  that,  evident  traces  of  fomething 
firoilar  to  th j  feud,  may  be  traced  in  the  Saxon  polity ;  that,  it  was 
eflablifhed,  with  its  concomitant  appendage  of  fruits  and  fcrvices, 
by  the  Norman  barons,  in  the  pofftllions,  which  were  parcelled  out 
among  them,  by  the  conqueror ;  and  that,  about  the  middle  of  his 
reign,  it  was  formally,  and  univcrfally  eilablifbed  by  law.  This 
univerfality  of  tenure,  is,  perhaps,  peculiar  to  England.  In  other 
kingdoms,  thofe  parts  of  the  lands,  which  were  permitted  to  remain 
in  the  hands  of  the  natives,  and  a  confiderable  part  of  thofe,  which 
the  conqu.'rors  parcelled  out  among  themfelves,  were  not  originally 
fubjcd  to  tenure.  In  the  earlicll  age,  however,  of  the  feudal  law, 
fome  advantages  attended  tenure,  and  frequently  occafioncd  the 
convcrfion  of  allodial  into  feudal  property.  But  in  the  anarchy, 
which  followed  the  removal  of  the  Carlovingian  dynafly,  there  was 
an  end  of  all  political  government :  fo  that,  almofl  all  perfons  found 
it  advantageuys,  to  enter  into  the. feud.  To  cfleft  this,  they  deli- 
vered up  their  lands  fbmetimes  to  the  fovereign,  fometimes  to  fome 
powerful  lord,  and  fometimes  to  the  church,  on  condition  to  receive 
it  bacH  in  feudality.  Lands  thus  delivered  and  returned,  received 
the  appellation  of  ^euda  data  et  chlata.  Some  portion  of  lands,  * 
t^W^ver,  flill  reinauied  free*    Of  this  the  |>roportion  difiers  in  thd 

countries 
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countries  on  the  continent.     In  feme,  the  courts  prefume  it  to  be  Tj  gj  ^  2  1 
feudal,  till  it  is  proved  to  be  allodial.     In  others,  the  prefumption  ^    "^  -^ 

it  in  favour  of  its  allodialiiy.  See  before  63.  a.  note  (i).  £ut 
with  us,  in  the  eye  of  the  Jaw,  tenure  is  univerfal ;  that  is,  the  do^ 
minium  fiiredum  of  all  the  lands  in  the  kingdom  is  in  the  crown  ; 
The  dcminium  utile,  of  them  is  in  the  tenant. 

V.    (2.)    jfs   To    THE    FRUITS  jil^D    IhCliiESTS    OF   THE  FXVDAt 

tENUHR.  Thefe,  in  the  original  fimplicity  of  the  feud,  were  re- 
ducible to  two :  on  the  part  of  the  lord,  to  the  obligation  of  war- 
ranty, that  is,  to  defend  the  tiile  of  his  tenant  againft  all  others, 
and»  when  fubinfeudation  was  introduced,  to  the  further  obliga- 
tion of  acquittal,  that  is,  to  keep  the  tenant  free  from  molella- 
don,  in  refpeA  of  the  fervices  due  to  the  lords  paramount:  On 
die  part  of  the  tenant,  to  an  obligation,  of  giving  his  lord  his 
aid,  that  is,  his  military  affiftance  and  Cervices  in  defence  of  the 
feud.  But  this  primitive  fimplicity  of  reciprocal  obligation,  was 
foon  deflroyed.  Different  forts  of  tenures  wire  erMbUihed,and  the 
fruits  and  incidents  of  them  were  multiplied.  A  detail  of  thefe 
does  not  feem  to  be  required,  in  this  place ;  efpecially  as  a  full  and 
mafterly  account  of  them  has  been  already  given  by  mr.  juftice 
Blackftone. 

V.  (3.)  The  branches  of  feudal  jurifprudence,  wl  ich  principally 
concern  the  tenures  of  Littleton  and  fir  Edward  Coke's  commen- 
tary,  and. which, therefore,  may  be  thought  fuch  as  at  once  call  for 
and  limit  the  prcfent  invelligation,  arc  thoi'c,  which  relate  to  the  in- 
heritance and  alienation  of  the  fpud. — With  rcTpc6l  to  ihe  lyuERir- 
A}fCE  OF  THE  FEUD,  it  may  be  obferved,  ihat,  at  tl)e  fame  time,  that 
fucceflion  itfelf  prevails  in  every  civilized  country,  the  principle> 
by  which  it  is  governed,  and  the  order  in  which  it  proceeds,  are, 
every  where,  different.  The  principle  and  c  rdcr  ol  the  feudal  fuc- 
ceffion,  are  peculiar  to  that  fyilem  of  polity.  Kcihing,  perhaps^ 
will  (hew  thefe  in  fo  ftrong  a  li[;ht,  as  bri:  girg  them  into  contraft* 
with  the  dodlrincs  of  inheritance  in  the  civil  law.  it  has  been  al- 
ready obferved,  that,  in  the  Ron^an  law,  the  dilUndlion  between 
real  and  perfonal  property,  txcept  in  the  term  (f  p^cfcnption,  is 
feldom  difcoverable  :  but,  that  in  the  feudal  law,  the  legal  incidents 
and  qualities  of  the  two  kinds  of  property  aie  entirely  diflimilar. 
This  is  no  where  more  llriking,  than  m  the  article  of  inheritance. 
The  Roman  law  of  inheritance  embrr*ces  both  kinds  of  property, 
equally;  the  feudal  law  of  inheritance,  is,  moll  ilridly,  confined 
to  real  property,  and,  (it  was  almofl  faid,)  turns  with  diidain,  from 
all  property  of  the  perfonal  kind.  Uy  the  Roman  law,  the 
heir  was  a  perfon  inllituted  by  the  party  himfelf,  or,  in  default  of 
fuch  inflitution,  appointed  by  the  law,  to  fuccccd  both  to  his  real 
and  perfonal  property,  and  to  all  his  rights  and  obligations:  In 
the  feudal  law,  he  is  a  perfon  related  in  blood  to  tlie  anceflor;  and» 
in  confequcnce  of  that  relaiionihip,  entitled,  cither,  merely  by  ad 
of  law,  or,  by  the  concurrent  efFedl  of  law  and  the  charter  of  invefli- 
ture,  to  fuccced,  at  the  ance(lor*s  decenfe,  to  his  real  or  immoveable 
property,  not  given  away  from  him  by  will.  Jn  the  civil  law,  he 
was  ccnfidered,  as  reprefenting  the  perfon  of  the  deceafed ;  in 
confequcnce  of  that  fuppofed  rcprefentaticn,  the  law  call  on  him, 
the  property  and  rights  of  the  deceafed,  and  fixed  on  him,  all  the 
dcccafed's  charges  and  obligations.  Thus,  by  a  f  dion  of  the  law, 
the  perfon  of  the  anccftor  W|Js  continued  in  the  heir,  fo,  that,  in  all 
relip,iou5,  moral,  and  civil  lights  and  obligations,  the  heir,  in  the 
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language  of  the  Roman  lawyers,  was  tadan  per/ona  cum  defunSo» 
In  the  feudal  fyflem*  he  fucceeded  to  the  real  property,  only,  of  the 
aDceHor ;  and  this,  not  under  any  fuppofed  reprefentation  to  him, 
or  in  confequence  of  any  fuppofed  continuation  of  his  perfon,  but 
as  related  to  him  in  blood,  and,  in  confequence  of  that  relationfliip* 
as  a  perfon  deiignaced,  by  the  original  feudal  contrail,  to  fucceed 
to  the  fief,  fiy  the  civil  law»  every  perfon  was  conlidered  as  capa- 
ble of  inllituting  an  heir;  where  the  party  died,  without  indituting 
an  heiri  the  law  introduced  a  neceffary  heir.   Hence,  the  diflindioa 
in  that  law,  between  the  heredis'/ui,  nece/arii,  nati,  and  /a^J.    In 
the  feudal  law,  it  was  an  acknowledged  maxim,  that,  God  only  can 
make  an  heir.     Hence  the  oppofite  maxim  of  the  feuds,  Jhlus  dtu$ 
poteftfacere  hartdeniy  non  homo.     By  the  Roman  law,  in  confequence 
of  the  fidlion,  that*  the  heir  was  the  fame  perfon  with  the  deceafed, 
iie  was  bound  to  acquit  all  the  decealed's  obligations,  not  only,  fo 
far  as  the  property  derived  by  him  from  his  anceftor  extended* 
but,  in  their  utmoft  extent.     The  firfl  indulgence  granted  the  heir* 
was>  that,  the  pretor  allowed  him,  a  certain  time,  in  which,  he 
might  deliberate,  whether  he  would  accept  the  fucceflion  or  not ; 
at  the  expiration  of  which,  he  was  obliged,  either,  abfolutely  to  ac- 
cept, or,  abfolutely  to  renounce,  the  inheritance.     Juflinian  efta- 
bliihed  ftill  further,  in  favour  of  the  heir,  a  liberty  of  accepting  the 
inheritance,  with,  what  was  termed,  the  benefit  of  an  inventory,  that 
is,  a  conditibn,  that,  he  ihould  not  be  liable  beyond  the  value  of  the 
property  of  the  deceafed.  Nothing  of  this  was  known  in  the  polity  of 
the  feudal  alfociation.     In  the  intendment  of  that  law,  the  heir,  as 
It  has  been  obfeiived  before,  came  under  the  original  feudal  contrad: 
He  claimed  nolhiugas  agift  from  the  anceftor:  He  derived  all  from 
the  original  donor:  He  could  not,  therefore,  be  liable,  to  any  of  the. 
obligations  of  the  anceilor.     Another  maxim  of  the  Roman  law 
was,  that,  the  reprefentaiion  of  the  heir  to  the  anceftor,  did  not 
take  cfFedt,  till  he  determined  his  eleflTion  to  accept  the  fucceflion, 
by  what  was  termed,  an  additio  l^areditatis.     h\  the  feud,  the  law 
tall  the  right  of  h'eirihip  on  the  heir,  immediately  upon  the  ancef- 
'cor*s,  deceafe;  and  though,  when  the  dodtrine  of  alienation  was  in- 
troduced, the  anceftor,  by  difpofing  of  all  his  property,  might  ren- 
der his  right  of  heirfliip  perfedly  nugatory,  fo  far  as  related  to  the 
property  of  which  the  anceltor  died  feifed ;  yet,  upon  this  account, 
he  was  not  lefs,  the  anceftor's  heir.     Thus,  by  the  Romin  law,  as 
fixed  by  Juftinian,  it  was  at  the  party's  opinion,  whether  he  would, 
or  would  not,  be  ihvefted  with  the  charader  of  heir.     The  feud 
left  him  no  option ;  it  forced  the  heritable  quality  on  him ;  and 
the  dead  man,  in  the  language  of  that  law,  gave  feifln  to  the  living, 
and  forced  on  htm  the  characler  of  heir.    Hence  the  maxim  and  ex* 
preffion  of  the  feud,  le  mortfaijit  le  'vif.    From  the  fuppofed  repre- 
fentation, in  the  Roman  law,  of  the  deceafed y  by  the  heir,  it  be- 
came a  maxim  of  that  law,  that,  no  perfon  could  die  teftate,  as  to 
part  of  his  property,  and  intellate  as  to  the  other  part.     The  con- 
jequcnce  of  this  was,  th^t,  whoever  fucceeded  as  heu*,  whether 
he  took  the  entirety,  or  a  fradionary  part  only  of  the  property 
pf  the  teilator,  was  held,  in   confequence  of  that  heirihip,   to 
continue  the   perfon  of  the  anceftor.     In  the   feudal  law,  after 
tcftamentary  alienation  was  allowed,  the  contrary  maxim  ever  pre- 
yailcd ;  the  party  might  die  teftate,  as  to  one  part  of  his  property, 
find  inteftate  as  to  another.     To  fum  up  the  contraft  in  a  fev 
^pr^s^-^bv  the  Roman  I^W|  thchei|  was  a  perfon  appointed,  indif- 

^riwi»2'.c)v. 
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criminately,  by  the  law,  or  the  deceafed,  toreprefenthim;  and,  in  fjoj.  a.] 
confequence  of  that  reprefenudon,  was  entitled  to  his  property,  and 
bound  by  his  obligations.  In  tlie  feudal  law,  the  heir  was  a  perfon 
of  the  blood  of  the  anceflor,  appointed,  by  the  original  contra^,  to  the 
fucceflion,  or,  at  lead  invefted  with  a  capacity  of  fucceilion ;  and,  in  * 
confequence  of  that  fucceflioa,  was  fuppofed,  more  by  the  general  no- 
tions of  mankind,  than  by  the  notions  of  the  feudal  polity,  to  rcprefent 
the  anceflor.  By  the  Roman  law,  the  heir  fucceeded  to  the  property  of 
the  anceflor,  in  confequence  of  his  civil  reprefentation  of  him,  and 
fuppofed  continuation  of  his  perfon:  In  tlie  feudal  law,  he  acquired 
a  notional  reprefentation  to  the  anceflor  in  confequence  of  the  feu- 
dal fuccefTion.  In  the  Roman  law,  real  and  pcrfonal  property  were 
equally  the  fubjed  of  inheritance :— -inthc  feudal  law, inheritance  was 
confined  to  real  property.  l*he  Roman  heir  drams,  as  iiKh,  all  from 
the  perfon  lad  pofTeiTtfd,  and  nothing  from  the  original  donor :  the 
feudal  heir,  claims,  as  fuch,  all  from  the  donor,  and  nothing  from  the 
perfon  lafl  pofTeiTed. 

V.  (4.)  The  fame  difference  prevailed  in  thefc  laws,  with  rc- 
fpedl  to  the  ORDER  of  successjon.  By  the  Roman  law,  as  it 
was  finally  fettled  by  the  Novels,  on  the  deccafe  of  an  inteflate,  the 
defcendants,  of  whatever  degree,  were  called  to  the  fucceflion,  in 
exdufion  of  all  other  relations^  whether  afcendants  or  collaterals, 
and  without  regard  to  primogeniture,  or  preference  to  fex.  Where 
the  inteflate  left  no  defcendants,  fuch  afcendants  as  were  nearefl  in 
degree,  male  or  female,  paternal  or  maternal,  fucceeded  to  hi» 
eflate,  in  exclufion  of  the  remoter  heirs,  and  without  any  regard  to 
xeprefenta:jon ;  but,  with  this  exception,  that,  where  the  deceafed 
left  brothers  and  fiflers,  of  the  whole  blood,  besides  afcendants,  all 
fucceeded  in  equal  portions,  in  capiia ;  and  here,  if,  befides  afcend- 
antSj  the  deceafed  left  brothers'  and  fillers'  children  of  the  whole 
blood,  the  children  fucceeded  to  their  parent's  fbare,  by  reprefen- 
tation, in  ftirpes.  Where  the  inteflate  left  no  defcendants,  and  no 
afcendants,  the  law  called  the  collaterals  to  the  fuccefiion,  giving  ar 
preference  to  the  whole  blood.  By  the  law  of  the  code,  if  no  one 
was  left^  in  the  defcending,  afcending,  or  collateral  lines,  the  huf- 
band  fucceeded  to  the  eflate  of  the  wife,  and  the  wife  to  that  of  the 
hufband.  This  was  altered  by  the  law  of  the  Novels.  In  default 
of  a  legal  heir,  the  eflate  became  a  res  caduca^  and  the  fifcus  or  ex- 
chequer fucceeded.  Such  appears  to  be  the  general  outline  of  the 
Roman  law,  refpedling  fuccefTions.  The  feudal  regulations  refpedl- 
ing  fuccefIions>  differed  from  it,  in  almofl  every  refped.  Originally 
£efs  were  granted  to  be  held  at  the  will  of  the  donor,  and  were, 
therefore,  refumable  at  his  pleafure ;  then,  they  were  granted  for  a 
year  certaiti ;  then,  for  the  life  of  the  grantee ;  then,  to  fuch  of  the 
fons  of  the  grantee,  as  the  donor  fhould  appoint.  Then,  all  the 
fons,  and  in  default  of  fons,  the  grandfons  were  called  to  the  fuc- 
cefTion of  the  fief:  in  the  procefs  of  time,  it  was  opened  to  the  4th, 
5th,  6th,  and  7th,  generations,  and  afterwards  to  all  the  male  de« 
fcendants,  claiming  through  males,  of  the  firfl  grantee ;  and,  at  lafl* 
was  fufTered  to  diverge  generally,  to  collaterals.  But  this,  as  to 
fuch  collaterals  as  were  not  lineal  heirs  of  the  firfl  donee,  was  ef- 
fefled  through  the  medium  of  a  fidlion  completely  and  peculiarly 
feudal.  When  a  perfon  took  by  defcent,  his  brothers,  though  in 
the  collateral  line  of  relationlhip  to  him,  were  jn  the  dire^  courfe 
of  lineal  defcent  from  the  anceflor.  In  proportion  as  the  defcent 
from  the  anceilor  was  removed,  the  number  of  perfons  thus  claim*. 


Lib.  3-      Of  Tenants  in  Common*     Seft.  300. 

ing  collaterally  from  the  lad,  and  lineally  from  the  firR,  taker,  was 
proportionally  multiplied.  In  the  courfe  of  time,  the  iirft  taking  an- 
ceAor  was  forgot,  and  then,  it  was  prefumed,  that,  all  who  could  claim 
collaterally  from  the  perfon  laft  in  the  feifm  of  the  fe6,  were  of  the 
l>lood  of  the  original  donee.  On  this  ground,  in  latter  times,  when, 
upon  the  grant  of* a  fief,  it  was  intended,  that,  on  failure  of  lineal 
heirs,  the  icf  Ihould  diverge  to  the  collateral  line,  it  was  granted,  % 
to  be  held  with  the  incidents  and  properties,  with  which  the  donee 
would  have  held  it,  had  it  veiled  in  him  by  defcent,  in  a  line  of 
tranfmiffion  from  a  didant  and  forgotten  anceflor;  and,  among 
them,  that  of  tranfmifiibility  to  collaterals. — This  general  heirfhip 
of  fiefs,  in  the  male  line,  was  introduced,  in  France^  foon  after  the 
fuccefiion  of  the  Capetian  line,  and,  in  Italy  and  Germany,  during 
the  period,  in  which  the  empire  was  pofTefTed  by  the  houfe  of  Fran- 
cooia,  and  the  earlier  emperots  of  the  houfe  of  Suabia.  A  fimilar 
jH-ogrefs  in  the  defcent  of  lands,  may  be  traced  in  the  jurifpru- 
cbnce  of  our  own  country.  The  policy  of  moft  feudal  countries,  has 
(hewn  fome  preference  of  the  whole  blood  to  the  half  blood,  and  a 
;great  unwillingnefs  to  admit  females  into  the  fief.  In  England,  there 
has  been  a  more  rigid  exclufion  of  half  blood,  *'.nd  a  lels  rigid  ex* 
dufion  of  the  female  line,  from  the  feudal  fuccefilon,  than  is  to  be 
found  in  the  law  of  almoft  any  other  country,  governed  by  the  feu* 
dal  polity.  To  us  alfo,  it  feems  to  be  peculiar,  to  exclude  the  pa- 
rent and  all  others  in  the  aibending  line,  from  the  immediate  fuc- 
ceffion  to  the  fieL  But,  the  moil  ilrlking  point  of  dilFerence  be- 
tween the  Roman,  and  the  feudal,  courfe  of  fucceflion,  is,  the  pre- 
rogative allowed  by  the  latter  to  primogeniture.  To  the  el  dell 
fon,  the  Roman  law  (hewed  no  preference;  wherever  the  feudal 
f)olity  has  been  eftablifhed,  he  has  been  allowed  feveral  important 
prerogatives.  -  In  England  primogeniture  obtained  in  military  fiefs, 
as  early  as  the  reign  of  William  the  Conqueror,  but,  with  this  qua- 
lification, that,  where  the  father  had  feveral  fiefs,  the  primum  patris 
ftudum^  only,  belonged  to  the  cldeft  fon.  In  the  reign  of  Henry 
the  2d,  primogeniture  prevailed  abfolu&ely  in  military  ^^h^  and,  in 
the  reign  6f  Henry  the  3d,  or  foon  afterwards,  the  fame  abfolute 
right  to  the  fucceflion  by  primogeniture,  obtained  in  foccage  lands. 
Thus  in  all  countries,  where  the  feud  has  been  eflablifhed,  a  mark- 
ed diftin£lion  in  the  order  of  fuccefiion,  has,  in  diredt  oppofition  to 
every  principle  and  pradice  of  the  Roman  law,  been  (hewn  to  pri- 
mogeniture. Vfu^  fays  Zoefius,  ad  omnia  feuda /trpfit^  ut  'vel  ex' 
ajft  majcri  cedant,  *vel  major  pr^cipuum  aUquod  in  iis  babeant.  But,-  • 
it  is  obfervable,  that,  a  total  exclufion  of  the  younger  fons  is,  per- 
haps, peculiar  to  England.  In  other  countries,  fome  portion  of  the 
fief,  or  fome  charge  upon  it,  is  in  many  cafes,  at  leaft,  fecured, 
by  law,  to  the  younger  Tons.  In  fome  places,  this  is  fecured  to 
them  for  their  lives  only ;  in  others  their  defcendants  fucceed  to  it. 
.Still,  the  eldeft  fon,  in  the  eye  of  the  law,  reprefents  the  fee.  In 
Spain,  the  patrimony  is  divided  into  fifteen  (hares.  Three  (hares,' 
that  is«  ajifth  of  the  whole,  are  firll  fubtrafted;  afterwards,  four 
ihareSf  or  a  third  of  the  remaining  twelve  (hares.  This  fifth  and 
•third,  as  they  are  called,  are  termed  a  majorat  us,  and  are  at  th« 
iVee  difpofition  of  the  parents ;  the  remaining  (harcf  are  appro- 
priated to  the  children.  The  majoratus,  may  be,  and  generally  is 
entailed  upon  the  ekleft  fon  of  tiie  family,  but  a  greater  portion  c  f 
Ahc  patrimony  cannoL  be  fetiled  on  him,  withd.'t  leave  from  the* 
aC<own.  The  iingular  aatuie  of  ini:>  provi>lun,  has  i^ccaJioned  a  par* 
3  '  jticular 
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ticular  mentloa  of  it  by  moft  feadal  writers ;  it  was  therefore  thought  T  tqw 
proper  to  notice  it,  in  this  place.     Any  further  meotion  of  the  parti-  L    y     * 
cular  cuftoms  refpe^ing  primoffcniturey  appears  unneceflary. 

V.  (5.)  Another  ftritcing  point  of  difference  httweem  thg  Rcmatr 
and  the  feudal  polity ^  with  rcfpe£l  to  real  property,  is,  the  contraft 
becweco  rnt  jissotuTs  do  Miff  jo  tr  over  tke  iHaEktTAVCMf  with 
which  the  Roman  law  invefted  the  heir,  and  ihe  numerous  and  in- 
tricate fetters,  with  which  the  feudal  jurifprudence,  (of  England 
particularly)  has  permitted  it  to  be  bound.    The  Roman  law,  (it 
has  been  already  ftated,  at  (bme  length,)  permitted  a  peribn  to  ap- 
point his  heir,  and  inveftcd  him,  on  the  teftaior's  deceale,  with  airhis 
rights  and  obligations.     Before  Juftinian  introduced  the  benefit  of 
the  inventory,  as  the  heir,  by  accepting  the  inheritance,  fubjefled 
himfelf  to  all  the  teftator's  debts,  the  oilice  was  fomecimes  refufed, 
as  dangerous.    This  gave  rife  to  the  vulgar,  the  pupillar,  and  the 
quafipupillar  fubiticuticln.     The  vulgar  fubllitution  was,  where  the 
teftator  appointed  one  to  be  his  heir,  and,  if  he  refufed,  fubftituted 
another  m  his  place.    Thefe  conditional  fubflitutions  might  be 
extended  to  any  number  of  heirs.  When  they  were  made,  the  heir* 
inilituted  under  them,  were  called,  in  fucceflion,  to  accept  or  refufe, 
the  inheritance.      When  once  an  heir  accepted  the  inheritance,  ic 
veiled  in  him  abfolutelV,  and  all  the  fubfequent  fubftitutions  thei¥ 
entirely  failed.     The  pupillar  fubflitution  was,  where  a  father  fub<^ 
ftitutcd  an  heir  to  his  children,  under  his  power  of  difpofing  of  hit 
own  eilate  and  theirs,  in  cafe  the  child  refufed  to  accept  the  inhe- 
ritancc,  or  died  before  the  age  of  pnberty.     The  quaii-pu pillar 
fubditution   was,  where  the  children  paft  puberty,  being  unable^v 
from  fome  infirmity  of  mind  or  body,  to  make  a  teilament  for 
themfel  ves,  the  father  in  imitation  of  the  pupillar  fubllitution,  made  » 
teftament  for  them.  In  all  thefe  cafes,  it  is  evident  the  dominion  over,-^ 
and  fubilance  cf,  the  inheritance  were  preferved  entire  and  unqua* 
lifted.     In  two  in  fiances,  and  in  theie  only,  the  Roman  law  admit- 
ted an  exception  to  their  integrity.     The  firft  was,  in  the  cafe  of 
an  ufufrud ;  where  a  right  was  given  to  one  perfon,  to  ufe  and  en- 
joy the  profits  of  a  thing,  belonging  to  another.     The  fecond  was^ 
the  cafe  of  a  fiJei  cctn/nij/'um,  when  the  inheritance  was  diljpofed,  in 
wikble,  or  in  part,  to  an  heir,  in  trull,  that  he  ihould  difpo^  of  ic  to 
another.     But  neither  of  thefe  devices  fufpended  the  abfolute  veil- 
ing of  the  inheritance.     An  ufufrufl  could  not  be  extended  beyond 
the  life  of  the  ufufruAuary.     The  fdei-commijfarius,  (the  perfon 
beneficially  inte relied  in  the  inheritance,)  could  compel  from  the 
karet  fiduciarius,  (the  truflee,)  a  transfer  of  the  inheritance  immeir 
diately  on  the  accruer  of  his  right.     Thus  the  property  and  domi- 
nion of  the  inheritance  abfolutely  veiled  in  him  in  equity,  with  an 
immediate  right  to  compel  a  legal  transfer  of  it.     In  this  manner, 
by  the  Roman  law,  the  heir  fucceeded,  in  every  cafe,  to  the  abfo- 
lute property  of  the  inheritance,  and  to  all  the  rights  and  obliga- 
tions of  the  anceflor.     It  (hould,  however,  be  obferved,  that,  this 
account  of  the  fimplicity  of  the  Roman  law,  with  refpe^l  to  the  te- 
nure, if  it  may  be  fo  called,  of  property,  applies  to  it  only,  in  tho 
Aate  of.  iimplicity,  in  which  it  was  placed,  by  the  Trebellian  and 
*  Pegaiian  decrees.     In  a  further  part  of  this  annotation,  we  fhall 

have  occafion  to  mention  the  alteration  occafioned  by  the  introduc- 
tion of  tidei -com miliary  fubftitutions.  Thefe  are  to  be  confider- 
ed,  ns  a  departure  from  the  genuine  fpirit  of  the  Roman  law,  in  the 
dotuincb  rcfpciting  inheritances.     See  JtiuLri  Fraie^ones  ad  Inj}^ 


-. 
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lib,  2.  tit,  23.  §  18.  From  that  fpirit,  nothing  could  be  more  dif- 
ferent, with  refpe£t  to  the  tenure  and  modifications  of  property*  thai» 
the  regulations  of  the  feudal  law.  According  to  thefe,  the  heir 
xicrived  his  title,  no  otherwife  through  his  anceftor,  than  from  the 
neceffity,  of  mentioning  himj  in  his  pedigree.  This  enabled  him 
to  defcribe  himfelf,  as  an  objefl,  to  whom  the  fucceffion  was  origi- 
nally limited.  Thas  he  was  a  nominee  in  the  original  grant ;  he 
took  every  thing  from  the  grantor,  nothing  from  his  anceltor.  The 
confequence  was,  that,  while  the  abfoluie  or  ultimate  ownerfhip 
was  fuppofed  to  refide  in  the  lord,  the  ancedor  and  the  heirs,  took 
equally  as  a  fuccelCoh  of  uTufrudluaries,  each  of  whom,  during  his 
life,  enjoyed  the  beneficial,  but  none  of  whom  pofTefTed,  or  could 
lawftilly  difpofe  of,  the  direft  or  abfolute  dominion,  of  th6  property. 
Thus,  while,  by  the  Roman  law,  and  the  law  of  almoft  every  other 
country,  property  is  veiled  in  the  pofleffor  folely  and  abfolutely, 
«vcry  fpecies  of  feudal  property,  is  neccfTarily  fubje^l  to  the  three 
diflind  andclafhing,  though  concurrent,  rights  of  the  lord,  the  tenant* 
and  the  heir.  It  follows,  that,  by  the  original  principles  of  the  feudal 
\2c91,  fiefs  c9iild  neither  be  aliened  nor  charged  with  debts,  and  in  direfl 
contradiaion  to  almott  every  other  fyftem  of  law,  the  feudal  fyfteai 
of  polity  made  land  unalienable,  and  abfolutely  took  it  out  of  com* 
uierce. 

V.  (6.)  Th^  various  modes  rriricH  hjve  bees  used,  in  the 

€0LfJ<rTRTE5  tVHERE  THE  FEUD  HAS  BEEN  ESTABLISHED,  TO   ELUDEp 

OK  ay£RTHRx>fr,  the  restraints  upon  alienation,  form  anc 
of  the^  mod  important  parts  of  feudal  learning.  The  mode,  by 
•which  this  has  been  efFefted  in  England,  is  peculiar  to  itfelf.  It 
has  been  the  principal  occafion  of  the  ftriking  difference,  to  be 
obferved,  in  the  feudal  jurifprudence  of  England,  and  that,  of  other 
countries.  One  artifice  to  elude  the  feudal  reiirrnt  upon  aliena- 
tion, feems  to  have  been  reforted  to,  by  every  nation  where  th^ 
feodal  policy,  ha«  been  eflablifhed,— that  o^  jiibinfeudauon.  Its 
efred  in  aggrandizing  the  vaflals,  and  rendering  them  independent 
of  the  throne  has  been  already  noticed.  It  alio  ferved  as  an  indl- 
re^  mode  of  transferring  the  fie/.  It  was  inhibited  in  England, 
to  ail  bttt  the  king's  -vaiTais,  by  the  fiatute  quia  cmptorei  terrarum^ 
f  8.  Edwurd  J  ft;  and  this  inhibition  was  extended  to  the  king's  vaf* 
-fals,  by  the  ftatute  de  frerogati<ifa  regis,  17.  Edw.  2,  c.  6.  In  raoft 
other  countries,  it  is  Hill  allowed,  under  fome  reftridlions.  The 
chief  of  thefe  are,  ift,  That,  it  mufl  be  a  re«il  fubinfeudation,  and 
not  a  fale,  or  other  tranfaflion,  under  the  appearance  or  colour  of 
a  fubinfeudation;  id.  That,  the  fub-vafTal  muft  be  of  equal,  or 
at  lead,  of  fuitable  rank  and  circumftances.  And,  3clly,  The  con- 
ditions* fo  far  as  the  lord  is  interefled  in  ihem,  mult  be  \\\>i  fame, 
iis  thoie,  upon  which  the  original  inveftiture  is  granted.  In  other 
refpeAs,  the  feudal  hiftory  of  alienation  has  varied.  As  it  now  ftands, 
in  almoft  every  country,  the  lord's  confent  muft  be  had.  But  in 
fome,  it  fttll  coHtinues  a  matter  of  favour,  in  others,  it  is  a  matter 
of  right,  to  which  the  tenant  is  always  entitled,  on  paying  certain 
£nes  to  the  lord.  The  principal  of  ihefc  arc  the  quint  and  the  lods  • 
W  ventet,  Tiicfe  the  lord  claims  on  every  fale.  In  other  cafes, 
where  the  fief  is  transferred  from  one  to  another,  the  lord  claims 
the  rekvium  or  droit  de  ra<hat,  which,  generally,  is  one  year's  pf'o- 
duce  Qi  the  fief.  In  many  countries  where  the  tenant  lells  his  fief, 
zho  lord  has  a  jvs  rttra^Jus^  or  retrmt  feodal,  by  which,  he  h:is  a 
ri_ghi  to  beccmej  himfclt  the  purchafer  of  the  hcf,  on  rd.Tiburfing 
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when  a  fief  is  fold,  a  relation  of  the  vendor,  within  a  certain  de- 
gree of  parentage,  may  entitle  himfelf  to  repurchafe  the  fief  by  an 
offer  of  the  purchafe  money,  interefl,  cods,  and  expences,  or  as 
it  is  termed  in  the  writ,  offrt  de  bourfe^  demerit  lojaux  courts  a  par^ 
fain.  Such  is  ihe  general  hiftory  of  alienation  in  foreign  countries. 
The  hlflory  of  alienation  in  England  is  very  different.  A  liberty 
of  alienating  lands  of  purchafe,  at  leaft  where  the  party  had  no  fon, 
is  allowed  by  a  law  of  Henry  the  i  ft,  and  exprefsty  recognized  by 
a  law  of  Henry  the  2d.  Some  time  afterwards,  it  obtained  gene- 
rally, with  little  or  no  limitation.  The  indiredt  mode  of  aliening, 
through  the  medium  of  fubinfeudation,  the  reliraint  of  it,  by  magna 
cbarta,  and  its  total  abolition  by  the  llatutes  quia  emftorts%  and  di 
frerogati'va  regis^  have  been  already  noticed. 

V.  (7.^  £ut  while  the  rellraints  upon  alienation,  fo  far  as  it  was  con- 
trary to  the  general  principles  of  the  feudal  tenure,  were  thus  gra« 
dually  removed,  the  policy  and  private  views  of  individuals,  found 
means  to  impofc  new  re  ilraints  upon  it.  This  was  done  by  the  intro- 
dudion  of  conditional  fees  at  the  cotr.muii  law,  and  at'terwards  by  the 
ih'TRODUcrio}]  OF  ENTJiL^,  We  fhall  confider  ihi^  fuecies  of  limi- 
tation  of  properly,  wit:;  a  \  lew  to  the  diflcrcp.t  modes  or  it,  which  have 
bpen  admitied  by  the  Roman  law,  rnJ  by  the  laws  of  France,  Spain, 
Germany,  Scotland,  and  E..^hrd.  With  rcTped  to  tluRom^m 
laixf,  we  have,  already  had  occafion  to  ruticc  iti  fimpiiciiy,  in  the 
inheritance  of  property,  as  it  was  fcitled  by  the  Trcbcllian  and  Pe- 
gafian  decfecs,  and  its  alteratiop,  i.i  this  rtlpc^l,  by  the  introduce 
lion  of  the  fidei-commifra.  I'h^fe  gave  rile  to  iucctliive  fiJei- 
commifTary  fubilitutions.  By  mii!iipl)ir.g  ihe-.e,  ai.d  17  piuhibiiing 
each  fubilitute  from  aliening  the  inheritance,  propcity  was  abfo- 
lutely  taken  out  of  commerce,  and  fixrd,  in  a  feiilcd  and  invariable 
courfe  of  devolution,  in  particular  f.milics.  There  is  reafon  to 
fuppofe  this  mode  0/ altering  property,  was  never  co.-nmon,  and  the 

Solicy  of  JulHnian  foon  interfered  to  check  ir.  By  the  i59tli  Novel, 
e  reftrained  fidei-commiflary  fubilitutions  to  four  d:  gites,  includ-* 
ing  the  party  himfelf,  who  inftitutcd  the  fubllitution.  With  the 
third  fubftitute,  therefore,  the  power  of  the  tellator  expired,  the  ab- 
folute  dominion  veiling  abfolutely  in  him.  This,  in  fome  mea- 
fure,  reftored  the  law  to  its  primitive  fimplicity.  A  fimilar  progrefs 
is  difcovcrable  in  the  hiftory  of  French  Jnrifprudence  refpcdling  Sub- 
ilitutions.  The  law  of  France  appears  to  have  generally  admitted 
perpetual  fubilitutions.  The  ordonnancc  of  Orleans,  in  1560,  re- 
llrained  them  to  two  degrees,  exclufive  of  the  inflituant.  That 
ordonnance  not  having  a  retrofpedlive  operation,  and  the  inconve-' 
nience  arifing  from  prior  fubilitutions  being  greatly  felt,  the  or- 
donnance of  Moulins,  in  1566,  retrained  all  fubflitutionf,  anterior 
to  the  ordonnance  of  Orleans,  to  the  fourth  degree  exclufive  of  the 
inflituant.  The  ordonnance  of  1747  fixed  the  law  on  this  important 
branch  of  real  property.  It  was  framed  with  great  deliberation, 
by  the  chancellor  d'Agueffeau,  after  taking  the  fentiments  of 
every  parliament  in  the  kingdom,  upou  forty- five  difterent  quef- 
tions  piopofed  to  them  on  the  fubjeft.  Thefe  quellions,  and  the 
anfwers  of  the  parliaments,  have  been  publifhed  under  the  title, 
^^ftlo.f  co:iccrnant  ler  Suhftitutions,  Toaloufe  1770.  The  or- 
donnance 
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idonnance  of  1747  confined  fabilitutions,  with  feme  exceptions,  to 
two  degrees,  and  dire^ed  the  degrees  to  be  computed,  by  the  indi- 
viduals, in  whom  the  fabftitution  veiled.  Upon  this,  it  was  held,  that« 
if  the  teftator  appointed  feveral  peribns,  jointly,  to  the  inheritance, 
they  formed,  together,  but  one  degree ;  if  he  appointed  to  it  fe- 
veral perfons  fucceHively,  though  in  the  (kme  degree  of  kindred,  as 
brothers  or  iiilers,  each  perfon  in  whom  the  fucceffiotx  veiled,  form- 
ed one  degree.  The  mode  of  fettlemeot  ufed  in  Spain,  by  what  is 
termed  a  Majoratus  has  been  already  noticed*  In  Germany,  the 
reilraints  impofed  by  the  feudal  law,  on  the  alienation  of  property 
confined  by  the  original  inveilitore,  to  a  particular  channel  of  de* 
fcent,  ftiU  prevail;  fo  that  the  fame  intricate  intails  fubfid  with 
them,  as  with  us ;  without  thofe  modes  of  eluding  them  which  the 
laws  of  England  have  fanftioned.  The  tailziej  or  entails  of  Scotland 
appear  ilill  more^ntricate.  The  leail  reilriftive  of  thcfe  is  called 
a  Simple  DeHination.  It  is  defeafible  and  attachable  by  creditors, 
fo  that  it  amounts  to  no  more,  than  a  deiignation  who  is  to  fucceed 
to  the  eilate,  in  cafe  the  temporary  poiTe&r  neither  difpofes  of  it, 
nor  charges  it.  The  next  decree  of  tailzie,  is  a  tailzie  with 
prohibitory  claufes.  The  proprietor  of  an  eilate  of  this  nature, 
cannot  convey  it  gratuitouily,  but  he  may  difpofe  of  it  for  onerous 
caufes,  and  it  may  be  attached  by  creditors.  The  fubilitutes, 
however,  as  creditors  by  virtue  of  the  prohibitory  claufe,  may  by  a 
procefs  in  Scotland*  termed  an  inhibition,  iccure  themfclves  againil 
future  debts  or  contrads.  The  third  and  ilridleil  degree  of  tailzie, 
is  a  tailzie  guarded  with  irritant  and  refolutive  clauses.  This  is  a 
compleat  bar  to  every  fpecies  of  alienation,  vol unury  or  involun- 
tary. The  efficacy  of  thefe  claufes,  both  againd  ihe  heir,  and  the 
creditors  of  the  tenant  in  tail,  aliening,  was  eilabliihed  in  1662,  by 
a  fole/nn  decifion  of  the  judges  of  Scotland,  in  the  cafe  of  the  vif- 
count  Stormont  againil  the  creditors  of  the  earl  of  Anandale;  and 
that  decifion  was  undioned  by  a  ilatute  of  the.  Scottiih  parliament 
in  1685.  This  mode  of  entail  appears  to  be  greatly  difcouraged  by 
the  judicature  of  the  country;  and  modes  of  eluding  it  have  beem 
difcovered,  and  allowed  in  their  courts  oF  juilice.  With  refped 
to  Englijh  entailr,  we  have  taken  notice  of  the  maxim  of  the  Ro- 
man Taw,  that,  no  man  can  name  an  heir  to  fucceed  io  his  heir ; 
and,  of  the  oppofite  maxim  of  our  law,  that,  God  only  can  make 
an  heir,  not  man.  The  latter  maxim  was  underilood,  with  this  quali- 
fication, that,  though  the  party  could  not  introdiice  a  perfon  into  the 
Keirihip  of  the  fief,  who  was  not  originally  capable  of  inheriting  the 
£ef,  by  being  of  the  blood  of  the  donee,  ftill  he  might  give  a  prefer- 
ence to  a  particular  clafs  of  perfonsjfalling  within  that  deicription,  and 
might  exclude  others.  Thus,  in  England,  according  to  fir  William 
Blackilone,  (lib.  2.  ch.  7.  f.  2.)  as  in  all  other  countries,  where  fiefs 
have  prevailed,  they  might  originally  be  limited  to  the  male>  either  in 
preference  to,  or  in  utter  exciufion  of,  the  female  dcfcendants,  of 
the  party>  In  the  fame  manner,  they  might  be  limited  to  a  male 
and  his  defcendants  by  a  particular  wiTe,  or  to  a  /emale  aixi 
her  defcend ants  by  a  particular  hufband,  or  to  both  the  parents 
and  the  heirs  of  both  their  bodies.  Thefe,  at  the  common  law, 
were  all  termed,  Eftates  in  fa  Jimple  conditional.  The  condition, 
from  which  thefe  eilates  took  their  appellation,  did  not  prevent 
the  fee  from  veiling  in  the  donee,  immediately  upon  ihe  gift; 
it  only  authorized  the  donor  to  re-enter,  if  the  parly  had  not 
xQue,  or,  if,  having  ififue,  the  liTue  afterwards  failed,  and  neither  the 
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done;,  nor  the  iffue  aliened.  Upon  this,  principle,  it  was  confidcrcd  f  j  n  | .  a.! 
te  falpcnd  the  power  of  abfoluic  alienation,  till  the  birth  of  iffue.  But*"  ^ 
upon  the  birth  of  iffue,  the  party  had  the  fame  power  of  alienation 
over  the  conditional  fee,  as  he  had  over  an  abfolute  fee.  The  fta- 
tutc  de  donh  condiiii.r.aUbus  took  away  this  power.  It  did  not, 
however,  afftd  the  ellate  of  the  done*,  in  any  other  refpetl. '  The 
confequencc  of  this  was,  that,  a  tenant  in  tail  was  as  much  feifcd 
of  the  inheritance,  after  the  ftaiute  dc  dcnist  as  a  tenant  in  fee  (imple 
conditional)  was,  bcfure  it.  Thus,  therefore,  an  ellate,  of  inherit- 
ance remained  in  the  donee ;  tur,  a  particular  defcription  of  heirs 
Only  being  entitled  to  take  under  it,  it  received  the  a;.''peiIation  of 
an  tjiate  tail,  that,  is,  an  ellate  docked,  cut  off,  or  abridged,  in 
contradiftin^ion'  from  the  eftate  in  fee  fimple  abfolute.  Thus,  the 
fee  was  preferved  to  the  iffue,  while  there  was  ifTue  to  take  it*  and 
was  preferved  to  the  donor,  whtn  the  ifl'ue  failed.  This  reverfionary 
right  of  the  donor  was  foon  found  to  be  fufceptible  of  the  fame 
modificationf;,  as  a  prefent  cflatc,  and,  therefore,  limitations,  either 
of  the  whole  rcverfion,  or  of  partial  ellaus  out  of  it,  were  made  to 
ilrangers.  It  frequently  happened,  that,  after  a  limitation  to  one 
ftrics  of  heirb,  another  feries  of  heirs  were  fubHituted,  to  take  the 
&tf,  on  the  failure  of  the  firft  feries.  The  firft  perfon  then,  to 
whom  this  fubfequent  feries  was  limited,  was  made  the  flock,  or 
terminus,  of  this  fubfequent  line  of  inheritance.  In  thefe  cafes,  the 
fubllitute  did  nut  take  inequality  of  heir  to  the  lafl  taker,  but  as  a 
ftew  purchafcr  under  the  original  donor.  Thus,  in  diredl  oppofiiion 
to  every  genuine  principle  of  the  Roman  law,  endlefs  fubftitutions 
were  introduced,  not  only  of  individuals,  but  of  whole  lines  of  dc- 
fCendant5,  and  the  cftaic  being  ihus  unalienably  preferved  to  the 
ifTue,  there  was  a  lUll  more  pointed  oppofition,  to  the  maxim  of  the 
Roman  law,  that,  the  heir  necefTarily  fuccecded  to  the  obligations 
of  the  deceafed. 

V.  (8)  Thcl'e  new  rcftraints  upon  property  were  never  favor-, 
ably  received, and  various  jiRTTFicf.^  irtjit  used  to  elude  tueh. 
One  of  thefe,  was  carried  into  execution,  through  the  medium  of 
a  dif continuance.  It  has  been  cbfcrvt'd,  tltftt,  though  the  llaiute 
de  donis  took'  away  the  power  of  lawful  alienation,  it  did  not  fuf- 
pend  the  veiling  of  the  fVe.  The  alienation,  therefore,  of  the  donee 
tenant  in  tail,  was  no  forfeiture;  and  the  alienee,  as  he  took  his 
conveyance  from  a  perfon  feifcd  of  the  fee,  was  confi  ered  as  com- 
ing in,  under  a  lawful  transfer  of  the  inheriianco.  Now,  it  was  an 
cRabhlhed  rule* of  law,  that,  whenever  any  pcrion  acquired  a  pre-  - 
liimptive  right  of  pofTeflion,  his  poflejTion  was  not  to  be  defeated  by 
entry.  The  confcqucnce  of  this  v/as,  that,  in  thefe  cafc>,  the  alie- 
nation was  unimpeachable  during  the  life  of  the  alienor,  and,  after 
his  deceafe,  the  heir  could  not  affert  his  title  by  rhe  fummary  pro- 
cefs  of  entry,  but,  was  driven  to  the  expenfive  and  dilatory  procefs 
of  a  formedon;  this  was  termed  a  difconti nuance.  The  expence 
and  delay  attending  a  formedon  frequently  prevented  the  tenant 
in  tail,  from  reforting  to  it,  to  aflert  his  right.  In  the  courfe 
of  time  the  period  for  afTeriirjg  it  elapfcd.  and  thus,  therefore,  vir- 
^  tually,  the  difcontinuance  proved  a  bar  to  the  entail.      Another 

node,  of  eluding  eftaies  tail  was,  by  ^warranty.  When  lands  were 
conveyed  from  one  to  another,  the  grantor,  for  the  greater  fecurity 
of  the  grjxntee,  ufually  warranted,  that  is,  entered  into  a  covenant 
to  defied  the  pcfTeffion  to  the  grai^tee,  and,  in  cafe  of  cviftion,  to 
make  him  a  rccompcnce.  This  obligation  of  ihe  anccflor  was 
\    4  confidered 
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conlidered  to  be  a  covenant  real,  and  thereforejOn  his  deceafe,  de- 
fcended  on  the  heir.  Thus,  it  frequently  happened,  that,  on  the 
death  of  the  anceftor,  his  contract  of  warranty  defcended  on  the 
perfoi^j  who  would,  otherwifc,  be  entitled,  as  his  heir,  to  the  lands 
warranted,  fo  that,  the  obligation  of  warranty^  and  the  right  to  the 
lands  warranted,  met  in  the  fame  perfon.  The  cohfequence  of  this 
was,  that,  as  heir  in  tail,  he  was  entitled  to  the  lands ;  as  heir  ge- 
neral, he  was  bound  to  defend  the  tide  of  his  ancellor's  alienee : 
thu5,  if,  on  the  one  hand,  he  was  entitled  to  recover  the  lands,  the 
alienee  was  entitled,  on  the  other,  to  recover  an  equivalent  recom- 
peiice  from  him.  To  prevent  this  circuity,  it  was  held,  that,  the 
obligation  to  warranty,  precluded  him  from  claiming  the  lands  war. 
ranted.  Againft  this,  in  fume  cafes,  the  flatute  ^/  i/ctsh,  provid- 
ed. The  general  doArine  was,  that,  where  the  heir  claimed,  as 
heir,  the  lands  warranted,  he  was  bound  by  the  warranty,  in  thofe 
cafes  only,  where  he  inherited  from  the  anceilor,  fee  finiple  lands 
of  equal  value;  but  where  he  claimed  as  purchafor,  he  was  bound 
by  the  warranty,  though  no^uch  lands  defcended  upon  him.  This 
is  the  meaning  of  the  maxim,  that,  warranty,  when  lineal,  is  a  bar 
with  alTets ;  and  when  collateral,  is  a  bar  without  afTets,  to  the  right 
of  the  tenant  in  tail,  on  whom  it  devolved.  Bv  thefe  artifices,  the 
force  of  entails  was  eluded.  In  the  progrels  of  time,  methods 
were  difcovered,  by  which  the  law  allowed  them,  to  be  abfolutely 
deftroyed.  The  firil  of  thefe  has  received  the  name  of  a  common 
recovery.  In  the  language  of  the  courts,  a  recovery  is  the  eiFcit 
of  a  fcntenCe,  in  a  folemn  judgment,  whereby  the  party  is  reft^rcd 
to  a  former  right.  In  the  particular  language  of  our  courts,  when 
ipplied  to  judgments  in  adverfary  adlion5,itistheeffe6lof  afentencc, 
by  which,  in  a  fuit  inflituted  for  the  recovery  of  an  eftate  claimed 
by  the  party,' judgment  is  given  him,  that  he  fhall  recover  it,  ac- 
cording to  bis  claim.  In  a  fuit  of  this  nature,  when  really  adver- 
fary, the  judgment,  whether  given  after  defence,  or  upon  default, 
equally  bound  the  right  to  the  land.  Of  this,  tenants  in  tail  availed 
themfelves,  to  deliver  their  cftates  from  the  entails  to  which  they 
were  fubjed.  They  permitted  the  entailed  lands  to  be  recovered 
againd  them,  on  a  fiaitious  procefs,  but,  with  a  fecret  confidence, 
repofed  in  the  recoveror,  that,  after  the  recovery  was  completed,  he 
ihould  reconvey  the  lands,  to  the  partv  in  fee  fimple ;  and  in  the 
mean  time,  permit  him  to  take  the  pronts  of  them.  Another  mode, 
by  which  the  del!ru£lion  of  entails  was  allowed  to  be  effccled.  was 
the  application  of  the  legal  operation  oi  fines.  In  the  notion  of 
our  courts,  a  fine  is  a  compromife,  with  the  leave,  and  ctKler  the 
iandion  of  the  court,  of  a  real  aftion,  for  the  recovery  of  land.  It 
is  common  to  all  courts  of  juftice,  to  permit  fuits  commenced  in 
them,  to  be  compromized,  and  to  give  their  fanftion  to  the  com- 
promife. In  the  civil  law,  and  in  the  feudal  law  of  other  coun- 
tries, this  fpecics  of  compromife,  is  termed  a  ti*anfadion.  The 
procefs  itfelf,  therefore,  we  have  in  common  with  them.  Bht,  it  is 
peculiar  to  cur  law,  to  ufe  it  as  a  mode  of  eluding  the  rcHraints  ' 
impofcd  by  the  law  of  the  land,  on  the.aiienation  of  real  property. 
A  writ  is  brought  againd  the  tenant  in  tail,  by  which  the  party 
Aiing  out  the  writ,  demands  the  lands,  againll  the  tenant,  en  his/ 
fuppofed  previous  agreement  or  covenant,  to  convey  the  land  to 
him.  The  tenant  is  underflood  to  be  fatisfi^d  with  the  juflice  of 
the  claim,  and  therefore  applies  for  the  licence  of  the  court,  to 
itkiike  the  matter  ap.    This  is  granted.    The  parties  thercupoti* 
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enter  into  t  concord  or  agreement  By  this,  the  tenant  acknow-  F  j  q  j .  2*1 
ledges  the  lands  to  be  the  right  o£  the  demandant.  This  acknow-  ■-  ^  *  *J 
ledgment,  being  made  with  the  leave,  and  under  the  fandion,  and 
entered  on  the  records,  of  the  court,  had  the  effed  of  a  judgment. 
Of  this  procefs,  tenants  in  tail  availed  themfelves,  to  bar  their 
eAates  tail,  in  the  fame  maimer  thev  did  of  judgments :  they  pro- 
cured a  Hditious  fult  to  be  inftituted  againU  them,  and  fettled  it,  by 
a  fidiitious  compromife,  in  which  they  acknowledge  the  right  to  be 
in  the  demandant ;  with  the  fame  fecret  confidence  repofed  in  him* 
that  he  ihould  hold  the  edate  in  truft  for  them,  and  convey  it  ac- 
cording to  their  direflions.  Thus,  through  the  medium  of  a  colla- 
iive  fuit  and  judgment,  which  are  now  called  a  common  recovery,  in 
one  indance,  and  of  a  collulive  fuit  and  compromife,  which  are  now 
called  a  fine,  in  the  other,  entails  were  totally  defeated.  It  is  un* 
neceiTary,  here,  to  trace  the  (leps  by  which  this  has  been  effeded. 
Common  recoveries  were  originally  a  deceit  upon  courts  of  juftice. 
When  the  fandion  of  the  courts  was  &r^  given  them,  it  was  done' 
indtreAIy,  with  great  cauuon,  and  fome  degree  of  artifice.  It  waa 
not  till  the  reign  of  Edward  the  4th,  that,  they  obtained  the  on* 
equivocal  fandion  of  a  folemn  decidon  of  a  court ;  and  it  was  ft 
much  later  period,  before  their  efFeds  were  recognized  by  the  le- 
gi  nature  of  the  country.  The  introdudion  of  fines,  was  effeded  ia 
a  much  bolder  manner.  The  flatute  de  donis  had  faid  fines  (hould 
be  null ;  the  ilatute  of  the  4.  of  Henry  7,  or  at  lead  that  of  the  32. 
of  Henry  8,  faid  they  diould  be  valid.  The  different  tStGn  of  a 
fine  and  a  recovery  do  not  fall  within  this  enquiry.  (Mr.  Cruife*s 
val^able  treatifes  upon  them  are  well  known.)  It  feems  fu£dent 
to  obferve,  generally,  that,  a  fine  is  binding  on  the  idue  in  tail  only ; 
a  recovery  is  binding  both  on  the  idue  and  thofe  claiming  in  re* 
verfion  or  remainder.  A  dill  more  fummary  and  e^fy  opening  of 
entails  has  been  granted  by  the  legiflature,  in  favoqr  of  the  credi- 
tors of  traders,  by  the  21.  Jac.  1.  c.  19,  whereby  the  commifiioners 
are  authorized  to  i'cll  the  bankrupt's  intailed  lands. 

V.  (9)  The  alienation  hitherto  fpoken  of,  except  that  referred 
to  in  the  lad  obfervation,  has  been  confined  to  cafes  where  it  ia 
the  ad  of  the  party  himfclf ;  and  is,  therefore,  termed  voluntary 
alienation.  But,  in  many  cafes,  it  is  produced  by  the  ad  of  law 
againd  the  party's  own  wilL  In  thefe  cafes,  it  is  termed  isro* 
LuuTdRr  ALIEN ATiov,  Here  its  cfFeds  mud  be  conddercd,  with 
refped  to  the  party  himfelf,  his  heir,  and  the  fpecial  prerogative 
of  the  king.  In  every  in  dance  the  genius  of  the  feud  appears. 
With  rtffeSi  to  the  party  bimfelf^  the  tendency  of  the  feud  to  fe- 
cure  to  tl\^  lord,  the  fervices  of  the  tenant,  and  to  take  landed 
property  from  commerce,  has  been  noticed.  It  was  a  conie- 
quence  of  thofe  principles,  that,  the  party  was  not  at  liberty  to 
'fubjed  either  himfelf,  or  his  lands,  to>  the  payment  of  his  debts. 
When,  therefore,  at  the  common  law,  a  perfon  f^ied  a  recogni' 
zance,  or  judgmsnt  for  debt,  or  damages,  he  could  neither  take 
the  body,  nor  the  lands  of  the  debtor,  except  in  fome  fpecial  in* 
dances »  into  execution.  He  could  only  take  in  execution  his 
ffoods  and  chattels,  and  the  profits  of  his  lands.  For  thofe  the 
law  gave  him  the  ftri  facias^  by  which  the  dieriff"  was  command- 
>ed  to  caufe  the  fum,  or  debt  recovered,  to  be  made  out  of  the 
goods  and  chattels  of  the  debtor ;  and  the  U'vari  facias,  by  which 
vthe  Oieriff  was  ordered  to  felze  the  debtor's  goods,  and  receive  the 
rents  and  profiu  of  his  lands^  till  the  creditor  was  faiisfied*    Thus, 

at 


I 


Lib.  3.      Of  Tenants  In  Common.     Sc&.  300, 

at  the  common  law,  neither  the  perfon  nor  the  lands  of  the  debtor* 
could  be  attached  for  debt.  Bat,  by  the  25th  f  dw.  3d.  c.  ij, 
the  body  of  the  debtor  was  made  liable*  by  a  writ  of  capias  ad  fa^ 
thfaciendum,  to  impnfonment*  till  the  debt  was  fatisfied ;  and  the 
ilatute  of  Weftminfter  2.  13th  £dw.  i(^«  ch.  18,  granted  the  writ  of 
elegit 9  by  which  the  defendbmt's  goods  and  chattels  are  delivered^ 
to  the  creditor*  at  an  appraifed  vaJue ;  and*  if  thefe  are  not  fuifi- 
cient*  then  the  moiety  or  one-half  of  the  freehold  lands  of  the 
debtor*  are  delivered  to  the  creditor*  to  be  reuined  till  the  debt  i» 
levied*  or  the  debtor *s  interell  in  the  land  is  expired.  Afterwards* 
nnder  the  ftatate  di  mercatonbus  13  Edw.  i.  the  merchant  might 
caufe  his  debtor  to  appear  before  the  mayor  of  London*  or  any 
of  the  other  perfons  mentioned  in  the  adt*  and  there  acknowledge 
his  debt.  This  was  called  a  recognizance.  If  the  debt  was  not 
paid  at  the  time  appointed*  the  recognizance  was  held  to  be  for« 
feited*  and  the  body*  lands*  and  goods  of  the  debtor*  were  to  be 
delivered  to  the  merchant  creditor*  in  execution*  to  compel  pay- 
ment of  the  debt.  The  procefs*  by  which  this  was  done*  was  called 
an  ixtntt^  becanfe  the  (heriiF  was  to  caufe  them  to  be  appraifed,  to 
their  full  or  extended  value*  before  he  delivered  them  to  the  creditor. 
By  the  flatute  of  the  27.  Edw.  3d*  c.  9.  a  fimilar  procefs  for  the 
recovery  of  debts  was  provided  for  thofe*  whofe  debts  were  acknow- 
ledged before  the  mayor  of  any  of  the  towns*  where  the  ilaple  was 
held.  Thefe  fee  unties  are  generally  known  by  the  (hort  appella- 
tion* of  ftatutes  merchant  and  ftatuies  ftaple.  From  their  nature*  they 
were*  at  fir  ft*  appropriated  to  the  commercial  part  of  the  commu- 
nity. By  the  23d  Henry  8.  a  fimilar  fecurity,  by  a  recognizance 
in  the  nature  of  a  (bitutes  flaple*  was  extended  to  the  community  at 
large.  The  laws*  refpedling  bankrupts*  feem  now*  to  have  made 
the  landed  property  of  merchants  and  other  tradefmen*  generally 
fubje£i  to  their  debts.  The  ftatutes  refpefting  fraudulent  convey* 
ances  and  devices  have  proceeded*  fome  way*  towards  making 
lands  generally  liable.  It  may  not  be  improper  to  clofe  this  ac- 
count of  involuntary  alienation  by  an  account  of  involuntary  aliena- 
tion in  the  Roman  law*  as  it  is  fuccin^tly  ftated  in  the  Digefl,  lib.  42. 
tit.  I .  Primo  quidem  res  mobiUs  animales  pignori  capi  jubent^  mox  dif- 
trahi\  quarum  pretium  Ji  fuffccerit,  bene  €fi\fi  non/uffecerity  eliam/oU 
pignora  capi  jubtnt  et  diftrabi\  ^od  fi  nulla  mo-ventia  Jint,  a  pigno* 
ribusjhli  initiumfaciunt*  ^luodji  nee  quig  foU  funtffufficiantt  'vel  nulla 
Jintfoli  pignora^  tunc  pervenietur  etiam  ad  jura.  Si  pignora  qu^  capta 
J'unty  emptorem  non  inveniant,  refcriptum  eft  ut  addicantur  iffi  cui  quis 
condimnatus  eft.     Addicantur  autem  ea  quantitate  qua  debet^r. 

With  refpeci  to  the  AaV^thas  been  obferved,  as  one  of  the  moft 
ftriking  peculiarities  of  the  feudal  fyilem.  that,  the  heir  claimed  no- 
thing from  the  anceflor* -but  came  in  under  the  original  feudal  con- 
traft.  The  confcquente  was,  that,  originally,  tlfcugh  on  the  deceafe 
of  the  debtor,  the  exAuror  was  anfwerable,  as  far  as  he  had  affets* 
the  heir  was  not  anfwerable  in  refpeftof  the  lands  defcended.  But* 
after  the  {xt^  alienation  of  land  was  allowed,  the  attachment  of  it* 
in  the  hands  of  the  heir*  for  the  debt  of  his  anceHor*  followed  at 
a  neceiTary  confequence.  But*  here  again,  the  principle  of  the 
feudal  law  introduced  a  dillindlion,  wliich,  with  fome  qualifica- 
tions, prevails  at  this  day;  that*  the  aflfets  in  the  hands  of  the  exe- 
cutor, are  liable  generally  to  the  anceftor's  debts  of  every  kind,  but 
the  afll'ts  in  the  hands  of  the  heir,  are  liable  only  to  debts  of  re- 
cord, and  debts  by  fpecialty*  in  which  the  heir  is  named ;  to  the 
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former,  in  rcfpeft  of  ihc  lien,  which  the  procefs  of  the  court  ere-  F  i  q  j ,  a.l 
ated,  on  the  lands  themfclves ;  to  the  latter,  on  the  fuppofiiion,  L  y  •  J 
that  tiie  heir  was  comprehended  in  the  original  contract.  For  the 
anceltor's  debts  by  fimple  contrail  in  oppofition  to  the  Roman 
law,  and  to  the  moft  obvious  principles  of  natural  juflice,  the  heir 
fliil  remains  not  liable.  As  to  involuntary  alienation,  in  refpe^  to 
tht  king,  it  has  been  obferved,  that,  in  the  cafe  of  a  common  per- 
fon,  the  body  of  the  debtor  was  not  liable  to  execution  ;  but,  in  the 
cafe  of  the  king,  it  was  different ;  for,  at  the  common  law,  the 
body  of  the  king's  debtor  is  generally  fuppofed  to  have  been  always 
liable  to  execution.  Yet  it  fecms  fingular,  that,  when  the  ftatute  of 
fnngna  chart  a  rcilrainsd  the  king  from  feizing  a  man's  land  for 
debt,  it  (hould  leave  him  at  liberty  to  feize  his  perfon.  In  the  courfe 
of  time,  however,  it  is  certain,  that,  the  body  of  the  debtor  might 
be  feized,  and  that,  after  the  law  made  it  liable  for  the  debts  of 
the  fubjed,  the  king  had  thefe  fpecial  prerogatives,  that,  he  could 
protedl  his  debtor  againll  the  fuits  of  his  other  creditors ;  and  that^ 
at  the  common  law,  he  had  a  right  to  the  cuftody  of  his  debtor's 
perfon,  in  another  prifon,  at  the  fuit  of  the  fubjedt.  By  the  com- 
mon law  alfo,  all  the  goods  and  chattels  of  the  king's  debtor  might 
be  fold  for  the  payment  of  his  debts.  But  the  mod  important  oi 
the  prerogatives  of  the  crown,  at  the  common  law  was,  that,  in  the 
king's  caie,  execution  iifued,  not  only  againd  the  goods  and  chat- 
tels, but  againft  the  lands  of  the  debtor.  Another  important  pre- 
rogative was,  in  the  cafe  of  rent,  for  which  the  king  might  diftrain 
on  any  of  the  lands  of  the  debtor.  He  had  other  important  prcro- 
^  gatives,  with  refpeft  to  priority  and  preference  in  execution,  and 
iatisfadicn  of  his  debts,  a  minute  invcftigation  of  which  docs  not 
fall  within  the  fubjeft  of  this  diicuflion.  Thefe  cxtcnfive  preroga- 
tives have  been  confiderably  cncreafcd  by  the  fta^uie  law  of  the 
realm.  By  the  3^d  Henry  8,  c.  39.  all  obligations  made  to  the  king, 
are  to  have  the  ^me  force,  and  to  be  attended  with  the  fame  reme- 
dies,  to  recover  them,  as  a  flatute  llaple.  By  the  1 3  Eliz.  c.  4.  the 
lands  of  treafurers,  receivers,  and  other  accountants  to  the  crown, 
were  made  liable  to  execution  jfor  debts  to  the  crown,  in  the  fame 
manner,  as  if  the  party  had  acknowledged  a  recognizance,  under 
the  flatute  of  Henry  8.  A  doubt  arofe,  upon  this  ftatute,  whether 
a  fale  might  be  made  under  it,  after  the  death  of  the  accountant  or 
debtor.  1  To  remedy  this,  the  explanatory  ftatute  of  the  ^f\}^  Eliz. 
c.  3.  was  paft,  by  which  a  power  of  fale,  after  the  death  of  the 
debtor,  was  exprefsly  given.  Afterwards,  by  an  aft  made  in  the 
39th  year  of  queen  Elizabeth,  this  explanatory  aft  was  repealed, 
and  a  nc^  expoiition  was  made  of  the  ftatute  of  the  13th  Eliz. 
with  various  new  provifions.  But  the  aft  of  the  39th  Eliz.  being 
only  temporary,  and  having  expired  early  in  the  reign  of  James  the 
1  ft,  the  explanatory  aft  of  the  27th  of  Eliz.  was  revived;  but  ic 
fell  into  difufe,  and  when  it  came  to  be  eTU^ined,  on  occafion 
of  the  late  exertions  made  for  the  recQvety  ofthe  crown  debts,  it 
was  found  defeftive*.  This  gave  rife  to  the  aft  of  the  25th  of  his 
prcfent  majefty,  c.'jj.  by  which  the  court  of  exchequer  is  au- 
thorized, on  the  application  of  his  majefty 's  attorney  general,  in  a 
fummary  way,  by  motion,  to  order  die  eftates  of  crown  debtors, 
which  (hould  be  extended  by  any  writ  of  extent,  or  cuem  claufit  ex- 
tremum,  to  be  fold  for  the  payment  of  the  debts.  ThuS  the  law 
appears  to  ftand  at  prefent,  on  the  involuntary  alienation  of  land, 
with  rcfpeft  to  the  debts  due  to  the  crown, 
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V.  (10)  As  to  TESTjiMENTjtRr  jfLTEWjiriofr ;  the  influence  of 
feudal  principles,  on  this  branch  of  aVtengtion,  is  Aill  flrongly  felt. 
It  has  been  obferved,  that;  by  the  Roman  law,  a  will  was  an  ap- 
pointment of  an  heir;  and  he  was  confidered,  at  the  death  of  the 
tedator,  as  univerfal  fucccflbr  to  all  th^-  property,  rights,  and  ob- 
ligations, of  the  deceafed.  TeAanicntary  alienation,  like  every 
other  alienation,  was  prohibited'  by  the  genius  and  law  of  the 
feuds.  By  what  ftcps  ic  prevailed  here,  is  fo  happily,  and  fo  con- 
cifely  explained,  in  a  note  of  the  prefent  Editor's  moft  learned  pre* 
decfciTor  in  this  work,  (note  (i^  to  page  iii.b.)  as  to  render  any 
dedudion  of  it,  unneceffary  in  this  place.  To  a  perufal  of  that  note* 
the  reader  is  therefore  invited.  It  remains  to  obfcrve,  that,  after 
the  tf  ttamentary  power  over  land,  was  introduced,  a  devift  of  lands 
was  not  confidered,  to  operate  as  an  appointment  of  a  party  to  be  a 
general  heir  of  the  teftator,  as  in  the  Roman  law ;  but,  fwas  con- 
Jidertd  to  operate  as  a  legal  conveyance  of  the  lands  tbemftlves.  See 
lord  Mansfield's  argument  in  Hogan  v.  Jackfon,  Cowp.  299.  In 
confequence  of  this,  many  of  the  requificcs  to  other  legal  inflruments 
are  requifiie  in  wills.  Thus,  as  to. the  efficacy  of  a  deed,  for  the 
transfer  of  real  property,  it  is  neceflary,  that  the  grantor  fhould 
have  the  fcizin  of  the  lands  conveyed ;  fo,  to  the  efficacy  of  a  will» 
It  is  necefiary,  that,  at  the  time  of  making  his  will,  the  devifor 
ihould  have  the  feizin  of  the  lands  devifed,  or  at  leaft  that  kind  of 
inchoate  ftizin  or  title,  which  is  conferred  by  a  contingent  re- 
mainder. The  cortfequcnce  of  which  is,  that,  while  a  Roman 
will  operates  on  &H  the  property  of  the  deceafed,  without 
any  regard  or  diflinAion,  as  to  properly  acquired  by  the  tef- 
tator,  before,  or  after,  the  making  of  his  will ;  by  the  law  of  Eng- 
land, a  will  cannot  operate  on  any  freehold  lands,  of  which,  at  the 
time  of  making  of  the  will,  the  party  haS  not  this  fpecics  of  feizin. 
i^nother  confequencc  of  the  notion,  that,  a  will  aifeding  lands,  is 
merely  a  fpecies  of  conveyance,  is,  that,  as  by  the  law  of  England^ 
a  fee  fimple  cannot  be  created  without  words  of  inheritance  in  the 
Original  donation  or  grant,  fo  by  the  fame  law,  ijcords  of  inheritance 
are  equalfy  neceffary  to  the  creation  of  a  fee  hy  iC-ilL  The  only  dif- 
ference is,  that,  certain  technical  words  are  required  by  law,  to  the 
creation  of  an  eftate  in  fee,  by  deed ;  but  in  wills,  they  may  be 
difpenfed  with,  and  fupplied,  by  any  words,  fufficiently  denoting  the 
intention  of  the  teflator.  Here  the  fubjed  appears  to  draw  to  a 
copoluflon. 

V.  ( 1 1 )  The  reader  has  been  prefented  with  -fome  of  the  moft 
ilriking  circumllances  in  the  hiflory  and  principles  of  the  feudal 
law,  particularly  io  far  as  they  affefl  the  landed  property  of  this 
country.  It  remains  onty  to  /late  fome  of  the  moft  ftriking  cir-  • 
cumftarcef,  /y  the  general  HTsrour  of  its  decline.  It  has 
been  (hewn,  that,  the  peculiar  ingredient  of  the  feud  was,  the 
conxieftion  be twet  n,  and  the  reciprocal  obligations  of,  the  lord,  and 
the  tenant.  Whatever  interrupted  or  relaxed  this  connection  and 
reciprocity  of  obligation,  had  a  direCl  tendency  to  overturn  the 
feud*  One  of  the  earlieft  circumftances  of  this  tendency  was,  the 
general  prohibition  cf  the  praSice  of  fubinfeudation.  This,  however 
Talutary,  in  a  genera]  view,  loofened  the  tye,  which  united  the 
feudal  aflbciation,  by  preventing  the  chain  of  dependence  and 
fubordination,  confeqaent  to  the  pradlice  of  fubinfeudation ;  and 
which,  it  is  evident  from  the  general  principles  of  the  feudal  law* 
and  the  hiRory  of  other  nations,  operated,  in  the  llrongcft  manner* 
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to  cement  and  perpetute  (he  fend.     Another  arcamllaiice  of  the  f  j  q  | . 
fane  tendency,  was,  the  imtrtduaitm  »f  tht  tmrt  tf  tfinagi.    Tin*  *•     " 
enabled  the  tcnanii  by  knights  fetvice  to  fend  perfoni  to  fcrve  in 
the  king's  armies  in  their  llead,  and  in  procefi  of  tjme,  to  make  » 
pecun:ary  faibfifUDn  to  the  lord,  in  iicu  of  it.     This  fublUiution 
of  money,  for  perfonal  attendance,  wsj  diametrically  oppolite  vo 
every  ftudal  principle.    Accordingly  all  writers  have  confidered  it, 
u  a  dcgcnergcy  of  the  tenure  ofltiiiBhi  fervicc.     A  further  dr- 
CumHan.e  of  ih:  tendency  ue  are  fpeaking  cf,  was  tit  frfvaiewct  tf 
tht  fir^^t  icHKri,     it  is  probiblr,  that,  the  number  of  thefe  tenuret* 
was  not  great,  till  a  conliderabic  time  after  the  Norman  conqneft; 
and  perhaps  the  incrcafc  of  them  was  not  rapid,  till  Ibme  lime  iltet 
the  iniroduilioQ  of  efcuage.     From  a  comparative  ricw  of  the  dif- 
ferent natures  of  the  military  and  focagc  tenures,  it  is  ea£]y  feeo. 
bow   much   fkrongcT  the   feudal  conuctijon  was  under  the  fornKTr 
than  it  was  under  [he  Utter.     The  teoiire  in  burgage  waa  a  fpe- 
Cies  of  focagc  tenure.    Under  this,  chiel^v,  the  commercial  part 
of  the  community,  claJTcd  tbemfelvea.      Nothing  coald  be  mon 
oppoGte  to  the  nature  of  the  feudal  tenure,  than  the  wealth,  the 
independence,  and  lit;  peaceful  baluts  of  life,  which  ufually  atteitd 
the  porfuiu  of  commerce.    Thu*,  as  the  geoeral  tcDnre  of  Ibcage 
prevailed,  the  conncdion  between  the  lord  aitd  the  tenant   propor- 
tionally relaxed.     But  one  of  the  moll  important  drcumflancei,  in 
the  hillory  of  the  decline  of  the  feud,  is  the  iminJna:-<t  »fm/it.    By 
thefe  the  legal  cilaie.  of  ibe  land  was  ia  the  feoflee.   In  faa,  there- 
lore,  there  never  was  a  <racancy  in  the  tenure.    Bat  the  ownerfhip 
and  beneficial  property  of  the  land  bein^  ablblutely  *clkd  in  the 
tfji^  ft  »fi,  there  k  as  r.o  p^t  of  coonc&imi,  between  hita  and  the 
lurd.     Befidef,  when  a  iVodinent  was  made  to  nlet,  it  Icldom  hap- 
pened, that,  the  feoffment  was  made  to  a  lingle  pcrfoo.    The  feof- 
fces  were  numerous,  and  when  their  number  was  reduced  to  thai  of 
dtK  or  i»-o  pcrfont.  a  new  feotfoi.-ni  *i-  made  to  other  (eoSee*,  to 
the  fub&Aing  ufet.    Inihemeaa  time,  I'.r  ouTicrfhipof  ihe  land  was 
triniinittcd  and  aliened,  at  the  will  of  tt.e  (^x>  f  u  tj'r.     It  is  eyi- 
dci-.i  that,  wbile  the  6cf  was  held  in  this  mantier,  there  was  » 
witic  feriaT.itif  n  bctu  cte,  the  li.<nl  and  the  tenant.     It  Bolt  alfe  be 
ohl'erved,  tha:,  where  th:re  was  a  fecdTmcnt  to  itfes,  the  (ruin  of 
tenure  itici.lci'it  i«  pjicnai. ,  bcoamc  fcldom  due,  and  thofe  incident 
to  dcfccnt  a'm.'l'.  tiivrr  acciJ>d  lo  ihelitrd.     Now,  wheir  a  perfaa 
took  by  f-urr,)i1>,  the  lord  w^i-  cW.\  er^tiiled  to  the  trifitng  acknow- 
ledj.wrin  of  rthcl :  »:..*n  he  can;e  ia  hj  dcicc  ,t,  the  loiii  was  en- 
tiiVi  til  the  grand  (f  ui;i  £■?  mi^lLiry  tenuri-,  watuiiiip.  and  maniage. 
Fr.m  thdV  oliiin Alliens  it  ifdtir.  h>w  c reat  alr.:ud  was  practiJc4 
Kjvr.  the  krJ.  hi   the  ii.tr^-iudioii  if  u.^>.      .'^  ifcTthui  circum- 
'"  "      '   preuriij  ai:  ap,urti.t  terLjii-.i  to  t.ic  loii,  bJt  it  was  al- 
-ren  c.i  ciny  iruu  anJ  .ikan'.:g.e  ul  trnure,  aa<i  u.e  land 
.•  c.'.^irr^   l'uli:Lradi-J  fiom  ttc  Kud.     H^-.-ice  we  &ad,  that. 
U.C  K^K.'icts  iciriic-i  ^n  ihr  fiiaiLK:  lo  u:  datute  ot  cfes, 
to  the  1.-  A,  ^i  :>(  .'lblI^  \A  li.;uie,  is  parvi^uiarly  inliAcd 

iiqi*  which  wtif  l«L<n  i.i  (],u;j\at;  ulcv  On;  of  t heat 
j'.aiut;  «f  th."  |.  Rit.ii.).:  ihc   ;.l   c.  ^  uhith  j;arr  anac-> 

1>„-  .-■.SViBr.-.Knha^aaiA  i.c  ;,.%,, -c,  ..i.ii.t  ccilui  que  ufe. 
•..,-x..l-Jo,  t>iit,  ;Sc,.iu-:i.  .-..-.i-^^  ;..-.'.MMiBi^,gave  the 
^■,  rtj  :;!i«n*g.,;;-.,i  iLr  ^i^.v-j_B_..-  ,*»»,_/- rvi*.  Uotjaettion* 
:  {^jccl  t^t  ;hc  ibuutc  oJ  ;h<  ;;,  of  Waxy  i.  was  to  cfed  a 
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total  extirpation  of  ufes.  Bat,  as  they  were  preferved,  ander  the 
appellatioQ  of  trofts,  the  emancipation  was  permitted  to  continue* 
While  the  relation  between  the  lord  and  the  tenant  was  great,  this 
emancipation  was  a  ferious  mifchief.  As  the  relation  is  now  ex- 
ceedingly fmall,  it  is,  in  this  refped,  fcarcely  felt.  In  the  cafe  of 
Burgeisv.  Wheate,  i.  Blackft.Rep.  123, lord  Mansfield  endeavoared 
to  eftablifh  the  right  of  the  crown  to  the  benefit  of  a  truft,  which 
foiled  for  want  of  an  heir,  by  attempting  to  Bx  on  trnfts,  the  feudal 
incident  of  an  efcheat.  In  the  difcuffion  of  the  queftion  the  ana- 
logy appeared  unnatural,  and  the  cafe  was  decided  again  ft  the 
crown.  A  better  ground  in  favour  of  the  claim  of  the  crown,  might;, 
perhaps,  have  been  found,  by  reforting  to  its  acknowledged  prero- 
gative, of  being  entitled  to  the  Soma  vacantia,  or  every  fpecics  of 
property,  of  w£ch  no  owner  is  difcoyerable.  •  At  length  it  became 
evident  to  general  obfervation,  that,  the  principle  ot  military  te- 
nure was  gone;  and  that  its  incidents  were  more  burthenfome  than 
advantageous,  either  to  the  lord,  or  the  tenant,  fo  that,  all  ranks  of 
men  feem  to  have  deiired  its  abolition*  The  legiflature  of  Eng- 
land proceeded  in  it  with  the  circumfpedion,  which  the  magni* 
tnde  of  the  obje£k  required.  It  wa^  brought  regularly  before  par- 
liament, in  the  tSth  year  of  king  James  the  Firfl,  at  his  majefty** 
recommendation.  In  the  4th  I  nil.  203,  lord  Coke  mentions  this 
circumfbince,  and  particularizes  the  outlines  of  the  plan  then  in 
agitation.  It  bears  a  ftriking  iimilitude  to  that,  which  was  after- 
wards adopted.  At  length  the  12.  Cha.  2*  c.  24.  was  pafled; 
which  ena^  "  That  the«  court  of  wards  and  liveries,  and  all  ward - 
*<  (hips,  liveries,  primer  feizin,  and  oullerlemains,  values,  and  for- 
**  feitures  of  marriages,  by  reafon  of  any  tenure  of  the  king  or 
**  others  (hould  be  totally  taken  away :  and  that  all  fines  for 
alieni^tion,  tenures  by  homage,  knights  fervice,  and  efcuage,  and 
alfo  aids  for  marrying  the  daughter,  of  knighting  the  Ton,  and 
all  tenures  of  the  king  in  capite,  (hould  be  llkewife  taken  away : 
**  and.  that,  all  forts  of  tenures  held  of  the  kbg  or  others,  (hould 
*<  be  turned  into  common  focage ;  fave  only  tenures  in  frankal- 
**  moign,  copyholds,  and  the  honorary  fer vices  (without  the  ilavifh 
••  part)  of  grand  ferjeantry," 

It  remains  to  make  fome  mention  of  the  writers,  of  whofe  adift- 
ance,  the  author  in  framing  this  note,  has  principally  availed 
himfelf.  Some  of  thefe,  he  has  noticed  in  the  courfe  of  the  annota- 
tion; and  to  fir  Henry  Spelman,  he  mud  here  repeat  his  acknowledg- 
ments.  With  refpe^  to  the  other  writers,  to  whom  he  is  under  ob- 
ligations;—at  the  head  of  thefe,  be  muft  notice  the  feudal  writers  of 
his  own  country,  particularly,  fir  William  Blackllone,  lord  Elaims, 
£r  John  Dalrymplc,  fir  Martin  Wright,  dodlor  Robertfon,  and 
do&or  Gilbert  Stuart.— >After  thefe,  he  mufl  acknowledge  a  gene- 
ral obligation  to  three  foreign  works,  which  in  every  part  of  tha 
annotation,  have  been  highly  ufeful  to  him,  the  Thefaurus  FeudaUs 
of  Jcnichen,  in  three  quarto  volumes,  publifhed  at  Frankfort  on 
the  Main,  in  1750:  tbe  HtftcrUa  Juris  of  Struvius,  in  one  quarto 
volume,  publilhed  at  Jena  in  172^^:  and  Voet*$  Digrejpo  deFeudis^ 
fubjoined  to  his  Commentary  on  the  38th  book  of  thj  Pandeds.-^ 
Under  the  fir  11  uiviiion  of  the  annotation,  he  has  been  greatly 
afillttd  by  Koch's  dablenu  des  Revolutions  de  I* Europe  dans  le  Mojen 
^f,  2  vols,  odavo,  sTtrriburgh,  and  Paris  1790J  the  early  parts 
PtcffclPs  Ahrtge  Cbronoiogiqus  de  l*HiJioire  and  du  Droit  Public 
fdUemafjui^  2  vols,  Qi^lavo,  P^ris,  1788;  and  in  «  particular 

manner. 
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manner,  by  D'Anvilles,  Etaisfcrmis  en  Eurt^e,  apres  la  Chute  ''  f  j  q  r    a  1 
PEmpiri  Ramain,  i.  vol,  quarto,  Paris^  ^77  ^'^     Under  the  2d  di.  L    "    *     "J 
vifion,  he  is  principally  itidebted  to  lord  Stair's  Infiitutions  of  the 
Law  of  Scotland,  lib,  2.  tit.  5.  and  to  a  diflfcrtation  of  Lynkertn 
4>  Eeuilff  Pecuniario^  pubiiflied  in  J enichen's  Collection,  5d  vol.  fed. 
38th. — Under  every  part  of  the  3d  divifion,  he  has  particular  ob« 
ligations,  to  the  Seleda  Feudaiia  of  Thomafias,  oAavo»  puUiflied 
a:  Halle  in  1728.     In  his  account  of  the  German  codes,  he  has  re- 
ceived great  afliJlance  from  Brunqueilas's  ^(/^r^/f  Juris  RomoHo^ 
Gemuuticig  .o6tMVo,  Amfterdam    1728,  part  4;  and  Heinneccias's 
Hifioria  Juris,  lib.  2.      His  account  or  the  capitularies  is  taken 
from  theie  works,  and  from  Balcizius's  preface  to  his  edition  of  the 
capitularies.      His  account  of  the  coftomary  law  is  taken   from 
Fleury's   Hiftoire  dm  Droit  Fran^ois^  and  the  article,   CoDtome, 
fent  by  Monfr.  Henrion,  to  the  French  Encyclopedia.     Mr.  Gib- 
bon, (3d  vol.  page  583,  note  i)  hns,  with  his  ufital  energy,  thus 
mentioned  and  charaderized  four  writers,  the  three  laft  of  whom, 
the  editCH*  has  frequently  had  occaiion  to  confult,  under  the  4th 
divifion;  **  In  the  fpace  of  thirty  years,  (1738 — 1765)  this  in- 
•'  tereiling  fnbjed,   (the  hiltory  of  the  inva^n  of  Gaol,)   has 
**  been  agitated  by  the  free  fpiric  of  the  count  de  fioulainvillers 
•*  (Mtmoin  hijiorique  /mr  PEtat  de  la  Franct,  particularly  torn.  'i. 
**  page  15.  40.);  the  learned  ingenuity  of  Tabbc  Dabos  (Ilijioin 
*'  critique  de  PEtabliffement  de  la  Monarcbie  Francai/e  dans  Ls  Gaules^ 
"  2  vol.  4to) ;  the  comprehen/ive  genius  of  the  prefident  de  Moil- 
*«  tefquieu    (Efprit  </^j  Lo/>,  particularly  1.  28.  30.  31);  »nd  the 
£Ood  fenfe  and  diligence  of  the  Abbe  de  Mably  (Qh/cr^i/ations  fur 
T Hiftoire  de  France,  2  vol.  1 2mo.)  .*'    The  laft  work,  being  conii- 
dered  as  unfavourable  to  monarchy,  was  oppofed,  by  a  work  entitled 
Principes  de  Morale,  de  Politique,  et  de  Droit  Public,  puijes  dans 
P Hiftoire  de  notre  Monarchic,  ou  Difiours  fur  Ptliftcire  ae  France^ 
dedies  au  Roi,  par  M,  Moreau,  Hifloriographe  de  France,     A  Paris, 
de  Pimprimerie  royale,  1777,  24  vol.  8vo.— Under  this  head,  he  has 
alfo  received  great  affiftance  on   the  fubjed  of  the   hiftory   of 
France,   from   the   prefident  Henault,  and   from   the  Thcorie  dts 
Matieres  FeodaUs  et  Cenfuelles,  par  Monfr,  Flcrve,  5  vol.  8vo.  Paris, 
1785  :— -For  what  he  has  faid,  relpPL^irig  the  feudal  hiftory  of  Ger- 
many, he  is  chiefly  indebted  to  Mr.  Domford's  excellent  tranila- 
tion  of   Profcflbr  Piittcr*s  Hft.rical  Dcvelop:ment  of  the  prcfent 
Conftitution  cf  the  Germanic  Empire,  and  Siruvius's  Element  a  Juris 
Ftudalis,  Jena,  8vo.  1745.— In  his  account  of  the  fubftituiions  of 
the  civil  law,  he  found,  what  is  faid  on  thcfc  fubjccls,  in  the  Pne* 
/f<i7/>a«  of  Huberus,  3  vol     %vo,  Trajf.U  cid  Rhtnum^  particularly 
ufeful.*— The  little  he  has  faid  on  the  €p.tnifh  tcfs,  he  has  taken 
from  Molina  de  Hifpaniorum  Pri;no^eft:is,  fcl.   Colofii^e,   1601 :  and 
l^efius's,  Juris  Feudahs  analytica  Ex^rfaio^  8vo.  Lo^janii  1663.  He 
might  perhaps  have  faid  fomethin^  more  fatisfadory  on  thi^  head, 
had  he  been   able   to  procure,  Girardus  Emeftus  de  Frankinau^s 
Sacree  Themidis  Hifpanief  Arcana,  Hanover,  170I. — In  a  few  in- 
flances,  he  has  taken,  what  he  hopes  will  be  thought,  a  pardonable 
liberty,  of  inferring,  in  the  prelcnt  annotation,  fome  parfages,  from 
his  notes,- to  the  iubfequent  part  of  the  work.     Thcle,  however^ 
will  be  found  prefervcd  in  their  original  fituation. 


(i)  Hen 
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(0  Here  lord  Coke  fpcaks  only  of  a  jointenancy  for  life;  in  [Note  78.] 
which  cafe,  the  word5  and  the  fur-vi^or  pfthem  are  in»?rely  word<  of 
furplufage ;  as,  witlioui  chein»  the  lRDds>  open  the  death  of  ono 
jointenaut,  go  to  tlie  furvivoj*.  BiR,  in  the  crcatioft  of  a  joitite- 
nancy  ia  f^e,  particular  care  muft  be  taken  not  to  infert  thefe 
words.  For  the  grao:  of  an  eilatc  H  fwo  and  thefur-vivor  cfibim, 
and  tb^  heirs  of  the  frn'^vi^'r,  does  not  make  them  jointenants  in 
fee;  but  gives  them  an  eftate  of  freehold,  during  their  joint  lives, 
witA  a  contingent  remainder  in  fee  to  the  furvivon— Whether,  dur- 
ing their  30  nt  lives,  the  fee  continues  in  the  grantor,  or  is  in  abey- 
ance; and  whether  the  grantees  can  convey  their  eiiate;  and  what 
is  the  proper  mode  of  conveyance  to  be  ufci  for  this  purpofe;  are 
points  which  have  been  much  agitated,  and  which,  perhaps,  are 
not  yet  quite  fettled.  They  were  all  mentioned  in  the  cafe  of 
Yick  V.  Edwards,  3.  P.  Will.  372.  In  that  cafe,  lands  were  dc- 
vifed  to  B.  and  C.  and  the  furvivor  of  them,  and  the  heirs  of  fuch 
farvivor,  in  truft  to  icil :  lord  chancellor  Talbot  held,  that  the  fee 
was  in  abeyance ;  that  the  Lruftees,  joining  in  a  fine  of  the  pre- 
miffes,  might  make  a  title  to  a  purchafer,  by  way  of  eftoppcl ;  and* 
that  the  heirs  joining  might  be  of  ufe,  a3  it  would  fupply  the  want 
of  proving  the  will;- but  that,  in  every  other  refpedl,  it  would  be 
void.  Five  years  before  this  cafe  was  heard*  the  duchcfs  of  Marl- 
borough, having  contradted  to  purchafe  an  eftate  from  the  devifees 
in  trull  of  Sir  John  VVittcttronge's  wiil,  where  the  devife  was 
worded  in  a  manner  iimilar  to  that  upon  which  the  cafe  of  Vick 
V.  Edwards  arofe,  application  was  made  to  Parliament  for  an  a£l  to 
enable  the  trul^ecs  to  convey  the  eftate  to  her.— In  the  preamble 
of  the  a£l  it  is  mentioned,  "That  the  devife  of  the  premifcs  by 
**  the  will  of  Sir  John  Wittewronge  was  not  effedtual  in  the  law  to 
*^  vert:  the  abfolute  fee  iimple  thereof  in  the  truftccs  therein  named, 
*«  there  being,  by  the  words  of  the  will,  noT.fee  ve'fted,  but  upon  a 
•*  contingency  of  furvivorOiip,  and  which  could  not  vcft  or  take 
*'  effed  till  after  the  death  of  two  of  the  truftees."  But  notwith- 
(landit.g  the  cafe  of  Vick  aod  Edwards,  it  feems  now  to  be  the 
prevailing  opinion,  that,  in  thefe  cafes,  the  fee  is  not  in  abeyance, 
but  remains,  pending,  and  fubje£l  to  the  contjjigency,  in  the  grantor 
and  his  heirs,  j:>ar tic ularly,  if  the  ellate  of  the  truftees  is  created  by 
a  deed  deriving  its  eiteii\  from  the  ftatute  of  ufcs,  and  that  if  it  is 
created  by  will,  it  defcends.  at  the  deceafe  of  the  teftator,  upon  his 
heir  at  law. — Tn  fupport  of  which  it  is  faid,  that  the  whole  fee 
mufl  be  fuppofed  to  be  in  the  grantor  at  the  time  of  the  convey- 
ance ;  that  fo  much  of  it  as  he  does  not  part  with  continues  in  him ; 
that,  in  this  cafe,  there  is  fomething  undifpofed  of,  viz.  the  inte^^ 
mjcdiate  elUte,  till,  by  the  death  of  one  of  the  parties,,  the  remainder 
veils,  and  is  executed  in  the  furvivor ;  that,. therefore,  this  interme* 
diate  eflate  continues  in  the  grantor,,  as  parU  of  hisi  old  reverilon  : 
That,  if  a  remainder  is  limited  on  a  contingency,  and  the  contin- 
gency fails,  the  donor  has  the  land  again :  That  this  is  called  hh 
poflibiilty  of  reverter;  and,  that  this  poffibility  of  reverter  is,  in  fa^ 
nothing  but  his  old  reverfion.  Besides,  the  law  never  fuppofes  the. 
*  fee  to  be  -in  abeyance,  unlefs  where.it  is  neceiTary  to  recur  to  that 
conllrudlion,  for  prefer ving  fome  eftate  or  right.  But,  in  the  prc«» 
fent  cal'e,  no  fuch  neceffity  exifts.  The  cafes  of  Carter  and  Bar- 
nardifton,  i.  P.  W.  505,  Purefoy  v.  Rogers,  2.  Saund.  380.  and 
many  o:her  cafes  of  authority^  ftrongly  favour  this  latter  opinion. 
—-7  he  fame  reafoning  goes  to  prove,  that,  where  there  is  a  devife 
to  the  cfci^i  in  queilionj  the  rever&on  in  fee^  during  the  fufpence 

of 
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of  the  condngency,  defccnds  on  the  heir  at  law.— As  to  the  qoef- 
tton.  Whether  the  contingent  renaainder,  in  this  cafe,  can  be  con. 
▼eyed  ?  it  may  be  obferved^  that,  fuppofing  the  reverfion  remains 
in  the  donor*  if  he  and  the  donees  join  together  in  a  common  con- 
veyance, by  leafe  and  releafe,  or  bargain  and  fale,  the  eftate  for  life 
of  the  donees  will  merge  in  the  reversion,  the  contingent  remain- 
der be  deftroyedi  and  the  fee  effe^lually  conveyed  to  the  parchafer. 
-mmlt  will  be  the  fame,  in  the  cafe  of  a  devifc  to  this  cffed,  if  the 
heir  at  law  and  the  devifees  in  troft  join  in  the  conveyance. — Bat, 
fuppofing  the  fee  to  be  in  abeyance  ;— ^r,  admitting  it  to  remain 
in  the  donor ;  or,  in  cafe  of  a  will,  to  defcend  on  the  heir,  and  fup. 
pofing  him  not  to  join ;— lord  Talbot,  by  what  he  is  reported  to 
have  faid  in  the  cafe  of  Vick  v.  Edwards,  feems  to  have  thought, 
that  the  truHees  joining  in  a  fine  might  Aill  pafs  a  good  title  to  a 
purchafer.  But  this  d(>£krine  is  open  to  obje£lion.  Sec  Mr.  Fearne*s 
Bflay  on  Contingent  Remainders,  283.  Perliaps,  the  liberality  of 
facceeding  times  may  think  a  common  conveyance,  by  leafe  and 
releafe,  or  bargain  and  fale,  fuificient  in  thefe  cafes  to  pafs  the  fee* 
without  either  a  fine  or  recovery. 

A  material  obje^on  to  taking  the  conveyance  by  fine  from  the 
tmftees,  lies  in  thofe  cafes,  where  the  heir  at  law  is  not  a  party.-« 
For,  if  the  truftees  are  fuppoied  to  be  jointenants  for  life,  with  a 
contingent  remainder  in  fee  to  the  furvivor,  ^heir  fine  may  be  fup- 
pofed  to  be  a  forfeiture  of  their  own  eftatc,  to  be  a  deiirudion  of 
the  contingent  remsunder  to  the  furvivor,  and  to  give  the  heir  an  , 

immediate  right  of  entry .^To  prevent  this,  it  has  been  advifed, 
that,  the  truftee  fliould  demife  the  eflate  to  the  purchafer,  or  to  a 
truttee  for  him,  for  a  long-term  of  years;  and,  that  each  truftee 
fliould  covenant,  that,  if  he  fhould  be  the  furvivor,  he  will  convey 
the  fee :— and  to  have  that  agreement  eftablifhcd,  by  a  decree  of 
the  court  of  chancery,-^ f  there  are  outftanding  terms,  they  (hoald 
be  affigned  to  a  trultee  for  the  purchafer. 

[Note  79,]  (1)  Upon  the  death  of  either  of  the  IcflTees,  one  moiety  of  the  r  iq^  o  1 
eftate  goes  to  the  furviving  Icflee  or  his  affignee,  and  the  rever-  L  V  *  "J 
fioner  may  enter  upon  the  other  moiety.  See  Dy.  67.  fir  W. 
Jones  59.  2.  P.  Will.  740.  But  this  is  to  be  underilood,  where  the 
jointenants  are  for  life ;  for,  if  the  jointenants  are  in  fee,  and  the 
jointure  is  fevered,  the  ri^ht  of  furvivorfiiip  is  wholly  taken  away, 
snd  their  (hares  go  to  their  refpeAive  heirs.  So  if  there  be  jointe- 
nants of  a  term  of  years,  and  the  jointenancy  is  fevered,  their  (hares 
go  to  their  refpe^ive  perfonal  reprcfentatives.  Sec  i.  Salk.  158. 
It  ftiottld  alfo  be  obferved,  that  the  cafe  put  by  Littleton  fuppofes 
the  jointenant  to  let  his  eftate  for  his  own  life  only ;  for  if  he  lets 
it  for  a  longer  term  than  for  his  own  life,  or  if  he  lets  for  the  life 
of  any  other  perfon,  it  is  a  forfeiture.    See  4th  Leon.  236. 


[Note  80.]  (0  ^**  *^*  ^*  *^®  releafe  pa(res  a  he  without  the  word  heirs,  fig'^^  *il 
becauie  it  refers  to  the  whole  fee  which  they  jointly  took  and  are  *•  ^'^*  '^ 
po(re(red  of  by  force  of  the  firft  conveyance.  'I'enants  in  common 
cannot  r-lcafe  to  each  other ;  for  a  releafe  fuppofes  the  party  to 
have  the  thing  in  demand ;  but  tenants  in  com  men  have  ievcral 
diftinfl  freeholds,  which  they  cannot  uansfer  otlierwife  than  as  per- 
fons  foiely  feifed. 

[Note  81.1         (3)  In  the  42d  and  44th  chapters  of  Britton,  is  much  curious   fiQi.bJ 
^  learning  on  the  eftate  of  a  dififiifor,  ard  his  different  fituations,  pre-   ^    Vi"     *J 

vi<jua 
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vious  and  fubfequent  to  his  acquiring  an  eftabliflied  pofleilion^  an4 
previous  and  fubfequent  to  his  acquiring  a  title  to  his  eflate»  and  oh 
the  ^onfequcntial  differences  of  the  fituation  and  remedies  of  the  dif- 
feifee  in  thcfe  refpeds. — Thefe  chapters  throw  fome  light  upon  fir 
Edward  Coke's  Commentary  on  this  Sedlfon. 

r  I  Q5«  b«l      to  When  lands  are  given,  in  undivided  ihares,  to  two  or  more,    [Note  82.] 
^  for  particular  eilates,  fo  as  that,  upon  the  determination  of  the  par- 

ticular e(bites,  in  any  of  thofe  (bares,  they  remain  over  to  the  other 
grantees,  and  the  reverfioner  or  remainder-man  is  not  let  in  till  the 
determination  of  all '  the  particular  eftates,  then  the  grantees  take 
their  origin^fcares  as  tenants  in  common,  and  the  remainders  li- 
mited among  them  on  tjie  failure  of  the  particular  eftates,  are 
known  by  the  appellation  of  crofs  remainders. — Thefe  remainders 
may  be  raifed  both  by  deed  and  will :  in  deeds  they  can  only  be 
created  by  exprefs  words,  but  in  wills  they  may  be  raifed  by  impli- 
cation.—In  the  cafe  of  Gilbert  v.  Witty,  Cro.  Jac.  655.  it  was 
faid  by  juftice  Dodderidge,  that  crofs  remainders  fliould  never  be 
raifed  by  implication  between  more  thkn  twa  This  do£b*ine  re- 
ceived fome  countenance  from  what  was  faid  by  the  courts  in  the 
cafes  of  Cole  v.  Levingftone,  i.  Ventris  224.  Hames  v.  Meynell, 
iir  Thomas  Raymond  452,  and  fome  other  cafes.  But  it  feemt 
entirely  exploded  by  the  cafes  of  Burden  v.  fiurville,  B.  R.  EafL 
Term.  13.  Geo.  3.  duke  of  Richmond  v.  earl  of  Cadogan,  deter* 
mined  in  the  court  of  chancery  in  May  1773*  Wright  v.  lord 
Cadogan,  Holford,  and  others,  fi.  R.  Rafter  Term  1774.  Cowp. 
31.  and  ibme  other  fubfequent  cafes.  It  feems  however  to  be  ad- 
mitted in  thefe  cafes,  that,  to  raife  crofs  remainders  between  more 
than  two,  ftrqnger  implication  is  required,  than  to  raife  them  be- 
tween two  oniy.-^This  general  outline  of  the  dodrine  of  the  railing 
crofs  remainders  by  implication,  is  fupported  by  the  late  cafe  of 
Atherton  v.  Pye,  which  was  fent  from  the  court  of  chancery  to  the 
'  court  of  king's  bench,  for  the  opinion  of  the  judges,  bee  4.  Term 
Rep.  71a — In  the  limitations  of  crofs  remainders,  two  circum- 
*  fiances  particularly  ftiould  be  attended  to,  one,  that,  the  daufes  by 

which  they  are  created,  ftiould  not  be  fo  exprefted,  as  to  make  it 
jiecelTary,  that,  the  party  taking  under  them  ftiould  be  alive  at  the 
time  of  the  deceafe  and  failure  of  iftue  of  (he  other^^-The  cafe  of 
Watts  V.  W^inwright,  5.  Term  Rep.  427.  is  important  upon  this 
head.— In  that  cale  there  was  a  limitation  by  deed  **  to  fuch  child 
**  or  children  that  Mary  Abell  ftiould  thereaiter  have,  as  tenants  in 
^  common,  if  more  than  one,  in  tail  general;  and,  in  cafe  ary  fuck 
"  child  or  children  ftiould  die  without  iftue  of  his  her,  or  their  body 
^  or  bodies  iftuing,  then  the  part  or  parts,  of  him,  her,  or  them  ia 
"  dying  without  iftue,  ftiould  go  and  remain  to  the  ufe  of  the  fur- 
*'  viving  child  or  children  of  the  faid  Mary  Abcll,  and  the  heirs  of 
*'  his,  her,  or  their  refpedlive  bodies  iftuing :  And  (b,  toties  fuotUs^ 
**  as  anv  of  the  faid  children  ftiould  die  without  iftue,  till  there 
^  flioula  be  only  one  child  left :  And  in  cafe  all  the  faid  children 
**  ftiould  die  without  ift'ae,  or,  if  the  faid  Mary  Abell  ftiould  have 
*'  no  iftfuc  of  her  body,  then,  to  the  ufe  of  Robert  Abell,  his  heirs 
■*•  and  affigns  for  ever."  Mary  Abell  married  mr.  John  Wain- 
Wright,  and  died,  leaving  three  children,  John,  Mary,  and  Robert. 
Mary  married  mr.  Watts,  and  died,  leaving  iftue,  an  ekleft  fon,  and 
two  other  children.  John  married,  and  afterwards  died,  without 
iifufi.     Tbe  gueftion  was.  Whether^  its  Mary  died  in*  her  brother's 

Iiif;-UJiie^ 
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life- time,  and  confequently  did  not  ttt  his  deceafe  fuftain  the  de- 
Icription  of  a  lor\iving  ciiild,  her  cllell  ion  became  cnriiled  to  ft 
ihaie  i»f  jc!in*8  third  purt?— The  court  rhi-ughi  the  word  "  (urviv- 
in^**  waj*  rchiriblc,  not  x>nly  to  V\v  children,  butf  to  the  \vj.u:e  line 
oi  the  heirs  o;  their  bodies;  and,  upon  th.u  «> round,  heKi  the  eldeil 
for.  ci  titled.— Another  circutntlance  to  be  attended  lo  in  ihefe  limi- 
tationi.,  is,  that  they  Ihculd  be  fo  exprefiVd,  a^  to  pafs,  not  or?ly  the 
original  (hart  ot  the  party,  but  the  Hiares  Surviving  ox  accruing  to 
him,  or  his  iffuc,  on  the  deceafe,  and  failure  of  iffue  of.aTiy  other  of 
them.  I'or  the  farvivi^g  or  accruing  (hve  may  be  confidered  as  a 
diilin6l  limitation,  anJ  may  confequently  be  thought  not  to  remain 
over,unIefs  thib  is  Hgu'idcd,  The  fame  obfervations  an^  to  the  trufts 
of  perfona!  eitate.  On  the  laft  head,  fee  Perkins  v.  Micklethwaite. 
1  Peer  Williams,  274.  and  the  cafes  there  coUeAed  by  mr.  Cox. 

[Note  83.]  (1)  But  DOW,  by  the  flat,  of  the  4th  of  An.  chap.  16.  {c&.  27.  ["100,  b.l 

aflions  of  account  may  be  maintained  by  one  j.intenant  and  tenant 
in  common,  his  executors  and  admini.lrators,  againii  the  other,  as 
bailitf,  for  receiving  more  than  comes  to  his  fhare  and  proportion, 
and  againii  the  executors  and  adroiniftrators  of  fach  jotntcnnnt  or 
tenant  in  coimnoft ;  and  the  auditory  appointed  by  the  court,  where 
fuch  adlion  (ball  be  depending,  are  empowered  to  administer  an 
oath,  and  examine  the  parties  touching  the  matters  in  queirion,  &c. 
See  alfo  1.  Leo.  219. 

[Note  83!']  (l)  M.iS.^Z'J.  Eiix^  per  fur.  If  one  coparcener  in  t  nil  levies 
a  fine  to  oHOiber  fur  conufans  de  droi%  &c.  /'/  ^oes  net  enutc  by  loay 
ofrelcafe,  but  by  ijnay  ef  grant ^  and  it  nxili  Le  a  dijconiihuance  and  al- 
teration 0/  the  eft  ate  ivitheut  execution,  lecavfe  one  parcener  may  enfeoff 
another  i  and  this  is  a  feoffment  of  record.  But' one  may  rdea'e  to  ano- 
ther, and  it  enures  per  milter  le  droit.— L J.  Nctiingh.  MSS. 

FNote  84.]  (i)  The  deSrine  of  conditions  is  derived  to  us  from  the  feudal  r20 1,  a,  J 

law.  I'hc  rents  and  fervices  of  the  feudatary  were  ccnfidcred,  and 
are  mentioned,  by  the  feudal  writers,  as  conditions  annexed  to  his 
fief.  If  he  neglcfted  to  pay  his  rent,  cr  perform  his  fervice,  the 
lord  might  refume  the  fief.  But  the  payment  of  rCin  and  the  per- 
formance of  feudal  fer\'icc  were,  for  a  long  period  of  time,  the  only 
conditions  that  could  be  annexed  to  a  fief;  and, the  latter,  whether 
exprefled  or  not,  was  always  prefi'raed  by  the  law ;  —  biirg  in- 
cident to,  and  infeparahle  from,  the  ellaie  of  the  feudatary.— In 
this  fcnfe  they  are  called  conditions  in  law,  ci  implied  conditions. 
—Afterwards,  when  other  conditions  were  intrcdrccJ,  the  eftates 
to  which  they  were  annexed  were  ranked  among  improper  fiefs.— 
Sec  fir  'J'bom^s  Craig  De  Jure  Feudally  lib.  2.  d.cv,  ^,  fed.  i,  2,  3. 
Conditions  of  this  lull  fort  were  called  ex preis,  or  conx'fmionary 
conditions.  By  an  application,  in  fome  reipeCls  very  nnjch  forced, 
of  the  original  principle  of  conditions,  thr.r,on  the  non  performance 
of  them,  the  lord  might  refume  his  fief,  cor.diiiorri  Uf:s  at  com- 
mon huv,  and  fome  other  motlifications  of  laiid.d  property,  were 
introduced  as  ejlates  up^.n  ccndition.  Thefe  are  o.'ien  of  iuch  a 
nature,  as  to  mjkc  it  more  natural  that  a  ilrangj^r  TiK-uId  have  the' 
eilate  on  the  non-pcrfcrmance  of  the  coiuli.ivn,  th  n  the  donor; 
— ^nd,  that  the  lord,  inllead  of  being  con fr. n  d  to  his  right  of  re- 
fumption,  (hould  have  it  in  his  power  to  c(  mp.'l  the  performance 
of  i/ie  conditioti,  or  recover  from  the  donee  .1  coinpeTiLaion,  or  fa- 
tistadioD,  foi  ihc  bicach  of  it.  But,  as  ail  iluie  cluiLcs  were  intro- 
duced 
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duced  as  dtates  .ppQti  conditions,  the  la\v,  where  it  Aill  coniiders 
them  as  conditions,  and.e;ccept  where  it  has  been  altered  by  aft  of 
parliament,  confines  the  donor's  remedy  to  the  refumption  of  the 
eft^te,  and  gives  that  re;nedy  only  to  the  donor  and  his  heirs.-^ 
Confidered  in  this  fenie, .  the  word  Condition  has,  in  our  law,  a 
zpuch  more  cpntrafted  meaning  than  it  has  in  the  civil  law;  where 
it  figniiies,  generally,  all  thofe  padions,  or  agreements,  which  re- 
gulate that  which  the  contraftors  have  a  mind  ihould  be  done,  if  a 
cafe,  which  they  fore/ce,  (hpuld  <;pme  to  pafs.  This  is  the  defini- 
tion of  Domat,  lib.  i.  ///.  \.  /e3,  4.  We  fliall  afterwards  hav« 
occaHon  to  make  fome  obferyations  on  the  interference  of  courts  of 
equity  in  cafes  of  conditions. 

[2.01  •  b.l      (0  ^y  O'ccial  confent  of  the  parties,  a  re-entry  may  be  for  de-    [Note  85.] 
^         *      'J  fault  of  payment  of  rent  without  demand  of  it.     5  Eep.  40.  b. 

( j)  The  priqr  of  St.  Jghn  Jerufalern  made  a  leafe  for  years,  re-  [Note  ^C."] 
fervmg  rent^  with  a  condition  uf  re-entry,  and  afterwards  furrender- 
ed  the  priory  and  all  its  pofTeffions  to  the  king.  The  judges  were 
of  opimon,  that  the  king,  by  reafon  of  his  prerogative,  might  take 
advantage  of  the  condition  without  demand,  though  the  prior  him* 
felf  could  not.    5.  Rep.  56.  a.  b. 

[202.  a.l      (^)  ^^*  ^^^  ^^°' "  "°'  ^^^  ^^^^  ^^^  ^^^  minute  of  the  natural  day;     [Note  87.] 
*-*  for  if  the  leflbrdies  after  fun-fet  and  before  midnight,  the  rent  (hail 
go  to  the  heir  and  not  to  the  executors,    i  Saund.  287.    Salk.  578. 
(Note  to  the  twelfth  edition,) 

(3)  For  there  is  a  material  difference  between  a  refervation  of  [Note  88.] 
ft  rent  payable  on  a  particular  day,  or  within  a  certain  time  after* 
and  a  refervation  of  a  rent  payable  at  a  certain  day,  with  a  condi- 
tion that  if  it  be  behind  by  the  fpace  of  any  given  time,  the  leilbr 
fhall  enter.  In  both  cafes,  a  tender  on  the  fird,  or  lail,  day  of  pay- 
ment, or  on  any  of  the  interm/ediaie  days,  to  the  leflor  himfelf, 
either  upon,  or  out  of  the  land,  is  good.  But«  in  the  former  cafe,  it 
is  fufficient,  if  the  leH'ee  attends  on  the  iirll  day  of  payment,  at  the 
p^-opcr  place ;  and,  if  the  leiTor  does  not  attend  there  to  receive  the 
rent,  the  condition  is  faved.  In  the  latter  cafe,  to  f^ve  the  leafe, 
it  is  not  fufficient  that  the  leAce  attends  on  the  iitft.  day  of  pay- 
ment, for  he  mud  equally  attend  on  the  lafl  day.  10.  Rep.  120.  a. 
Plow.  70.  a.  b»  and  Cropp  v.  Hambledon,  Cro.  Eliz.  48.-^ft  is 
to  be  obferved,  that  it  was  once  doubted,  whether  proof  of  aftual 
eptry  and  ouder  was  neceifary  in  eje^lment,  brought  on  breach  of 
a  condition  of  re-entry. — It  was  afterwards  fettled,  that  it  was  not» 
but  that,  notwithilanding  the  confefiioh  of  the  re-entry,  the  demand 
of  the  rent  muil  be  proved.  Anon,  i  Vent.  2i|8  -rLittle  v.  Hea* 
ton^  2d  Lord  fi.aym.  750.  and  ill  Salk.  25^.  and  fee  3  6urr.  18969 
1897.  But  now,  oy  the  4.  Geo.  2.  c  28.  ic^.  2.  landbrds  or  lef- 
fors,  having  a  right  by  law  to  re-enter,  for  non-payment  of  rent, 
may,  without  any  fiarmal  demand,  or  re-entry,  ferve  a  declaration 
in  ejeftment  for  th^  recovery  of  the  demifed  premifes ;  and  (hall 
recover  judgment  and  e^xecution,  in  the  fame  manner  as  if  the  renc  - 
in  aVrear  had  been  lawfully  demanded,  and  re-entry  made.  And 
if  the  leifee  or  tenant  permits  execution  to  be  executed  on  iuch 
judgment,  without  paying  the  rent  and  arrears,  and  full  colls,  and 
withput  filing  any  bill  or  bills  foe  relief  in  equity,  within  £x  calen- 
dar 


^i'>»  3*      Q^P*  S*  Of  Eftates  Se&.  325* 

dar  months  after  fach  execotion  executed,  he  (halt  be  btrred  and 
foredofed  from  all  relief  in  law  or  equity,  except  by  writ  of  error 
for  reverfal  of  foch  judgments— By  the  fame  ftatute,  feft.  4th,  if 
the  tenant,  at  any  time  before  the  trial  in  ejedment,  pays  or  ten« 
ders  to  the  leflbr  or  landlord  the  whole  rent  in  arrear,  with  the  cofts» 
or  pays  fuch  arrears  and  cods  into  court,  the  proceedings  in  ejed* 
ment  (hall  ceafe,  and  the  tenant  (hall  be  relieved  in  equity,  and 
bold  the  lands  demifed  according  to  the  old  leafe,  without  any  new 
leafe.  In  Archer  v.  Snapp,  Andr.  341.  lord  chief  juflice  Lee  ob* 
lerves,  that  both  the  courts  of  law  and  the  courts  of  equitv  had, 
previous  to  this  flatute,  exercifed  a  difcretionary  power  of  Itaying 
the  leflbr  from  prcceeding  at  law,  in  cafes  of  forfeiture  for  non- 
payment of  rent,  by  compelling  him  to  take  the  money  really  due 
to  him.  The  fame  obfervation  is  m'^de  in  Bull.  NL  Pri.  97.  See 
2.  Salk.  597*  8.  Mod*  345.  10.  Mod.  383.  and  a.  Vern.  103. 
I.  Wilfbn  75.  2.  Stra.  900.  So,  in  a  cejh^vit,  the  defendant,  by 
tendering  the  arrears,  and  giving  fecurity,  might  frte  himfelf.  See 
Pigot  on  Com*  Rec  6z* 

[Note  89.]  (i)  This  is  fcemingly  contradifted  by  the  authorities  dted  in  T202»  b.l 
the  margin.  In  that  taken  from  lord  Coke's  Reports,  it  is  faid, 
that  **  If  the  lord  grants  his  fdgnory  on  condition,  and  the  tenant 
**  pays  the  rent  to  the  grantee,  and  afterwards  the  condition  is  bro- 
**  ken,  and  the  lord  diitrains  for  the  fcrvices,  upon  refcous  made  he 
"  (hall  have  aflifc,  for  the  feifm  before  //  fufficienu"— -The  cafe  re- 
ported in  the  margin  from  the  Book  of  Aflifes  is  to  the  fame  efied. 
^-But  it  is  to  be  obferved,  that,  when  the  lord  diftraihs,  his  diftrefs 
amounts  to  a  new  entry.  This  may  (ervt  to  reconcile  the  apparent 
con  tradition,  in  this  inllance,  between  the  Commentary  and  the 
authorities  cited  in  the  margin* 

[Note  90.]  (1)  It  may  be  further  obferved,  ift.  That  as  the  entry  of  the 
feoffor  on  the  feoffee  for  a  condition  broken  defeats  the  efhite  to 
which  the  condition  was  annexed,  fo  it  defeats  all  rights  and  in- 
cidents annexed  to  that  eftate,  as  dower,  &c.  and  all  the  mefne 
incumbrances  of  the  feoffee.  See  1.  Roll.  Abr.  474.  adly.  That 
every  condition  mud  defeat  the  entire  eftate,  and  that  a  condition 
cannot  be  fo  framed,  as  to  make  one  and  the  fame  eftate  in  any 
lands  ceafe  as  to  one  perfon,  and  remain  as  to  another,  or  ceafe  for 
one  time,  and  revive  afterwards.  6.  Rep.  40.  b.  41.  a.  3dly, 
That  a  condition  annexed  to  land,  cannot  be  apportioned  by  any 
of  the  parties  themfclves,  fo  as  to  become  void  as  to  one  part  of 
the  lana,  and  to  remain  good  as  to  the  other.  Thus,  in  the  cafe 
cited  by  lord  Coke,  4.  Rep.  120,  a,  b.  a  leafc  was  made  for  twenty* 
one  years,  of  three  manors,  rendering  rent  for  manor  ^.  61.  for 
manor  B.  5 1.  and  for  manor  C.  10 1.  to  be  paid  on  a  place  out  of 
the  land,  with  a  condition  of  re-entry  into  all  the  three  manors^ 
for  default  of  payment  of  the  rents.  The  lefTor  granted  the  rever* 
fion  of  part  of  manor  ji.  to  one  and  his  heirs ;  and  afterwards 
granted  the  reveriion  of  another  part  to  another  and  his  heirs :  it 
was  adjudged,  that  the  fecond  erantee  (hould  not  enter  for  the  con« 
ditioa  broken,  becaufe  the  condition  was  entire,  and,  by  the  feve- 
rance  of  part  of  the  reverfion,  was  deilroyed  in  all.  But  a  condition 
mav  be  apportioned  by  a6l  in  law.  See  the  inflance  put  by  lord 
CoKe  poU.  215,  a.  4thly,  That  part  of  a  condition  may  be  good, 
and  another  part  of  it  may  be  void  in  kw :  asj  if  a  perfon  m^ikes  a 
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gift  in  tail  to  the  donor's  eldeft  ibn»  renaainder  to  his  youngeft  fon 
in  tall*  with  a  condition  that,  if  the  ddeft  fon  alien  in  fee,  his  eftate 
fliould  ceafe^  and  the  lands  flioold  remain  to  the  fecond  fon  in  tail  $ 
that  part  of  the  condition,  wliich  prolubits  the  alienation  made  by 
tenant  in  tail,  is  good  in  law^  but  that  part  of  it,  which  fays  that, 
npon  fuch  alienation,  the  lands  fhall  remain  over^  is  void,  and  the* 
donor  may  re-enter.  See  Litt.  Sedions  720,  721,  722,  723,  and 
the  Commentary  page  379.  b.  sthly,  That>  if  A,  be  tenant  for 
lifb)  remainder  in  contingency,  remainder  to  B,  in  tail,  and  J,  be-* 2 
fere  the  contingency  happens,  furrender  his  eflate  to  B*.  his  farren- 
der  bars  the  contingent  remainder.  But,  if  he  furrenders  on  condi- 
tion, and  before  the  contingency  happens,  the  condition  is  brokeh> 
and  Ji.  enters  on  the  eflate>  the  contingent  remainder  is  revived* 
See  Thompfon  v.  Leach,  i.  Lord  Kaym.  513. 

\2Q7m  A*!      (0  ^*>^  ^^^^  maflbe  a  previous  a6lual  demand,  in  the  fame     [Note  91.] 
*       '^*       ''  manner  as  where  the  condition  is  general.   Hob.  82.  133.    Hobart 
was  of  opinion,  that  the  feoffer,  to  entitle  hiinfelf  to  enter  by  way 
of  penalty^  fhould  demand  the  rent  not  only  on  the  day  when  it  be* 
came  due^  bat  on  the  day  after*    Hob.  xo8. 

(2)  This  is  fo,  tho'  the  condition  be,  that  the  feoffer^  his  heirs     [Note  92.] 
and  aiiignsi  mav  enter;  and  his  intereH  goes  to  his  execiMOf.     But 

he  may  maintam  an  ejedment*     i«  Saun*  112^     i.  Sidi  344,  345. 
T.  Raym.  135.  158. 

(3)  Gare  muft  be  taken^  with  relpeA  to  conditions,  br  powers -of    [Ntte  93.} 
entry,  to  diitinguiih  between  a  general  condition  that  the  leflbr 

Hiall  re*enter ;  a  fpecial  condition  that  he  nuy  enter  and  hold  until 
payment  or  fatisfaftion ;  and  a  power  of  entry,  limited  by  way  of 
UTe.     L  A  gtmral  condition  that  the  l^ur  foall  re-entir  is  the  fubje6t 
of  the  foregoing  Section.     IL  ^  fpicial  tomlition  that  he  may  enter ^ 
is  the  fubjed  of  the  prefent  Sedion.    The  difiindion  when  the  pro* 
fits  taken  by  the  leiTor  after  entry  ix^i  and  when-  they  kre  n<n,  to 
be  in  fatisfadion  of  the  rent^  is  not  admitted  in  eqaity,  to  the 
tburcs  of  eqoity  will  always  make  the  leflbr  account  to  the  lefTee ' 
for  the  profits  of  the  eftute,  during  the  time  of  his  being  itfjioief-* 
fionof  it^  and  decree  him,  after  he  is  fatisfied  the  rent  in  arrear;'and'. 
the  co(}s>  charges,  and  expences  attending  his  entry  and'  decektion 
of  the  lands,  to  give  up  the  pofleffion  to  the  ieflee>  and?  dditer  and' 
pay  him  the  furplas  of  the  profits  of  the  eftate- asd  tlle*movey*arif- 
ing  thereby.     HI.  A  p^wer  of  entry  limifed.iy  fway  of  vfiti    This 
takes  its  eifed  from  the  Statute -of  Ufes;  as,.if  .^.  by  feofFment^ 
leafe  and  releafe,  fixn^  or  common  reco very >. conveys  anroftate  to  C 
and  his  heifs^  to  the  nfe^  intent,  and  purpofe,  that  B.  may  receive 
out  of  the  lands  fo  cpnveyed  a  certain  «anmial  fam ;  and  to  thts  fur«  . 
ther  ufe,  intent,  and  purpofe,  that  \i  fuch  annaal  fare,  or  any  parr 
of  it>  be  unpaid  by  a  certain  time,  it  fhalhbe  lawful  for  B,  and  hfs 
afigns  to  enter  ttjx>o,  and  hold  poiFefiton  of*  the  isiid,  and  receive 
the  rents  and  pronts  of  it>  uhtil  the  iirrears  are  Hntisfied :  here,  as 
foon  as  the  rent  is  in  arrear,  an  ufei<>vhieh  is  fierved  oat  of  the  oiv^ 
ginal  feifin  of  the  feoffee,  releafee,  conuiee,  or  xecoveror,  fprings  trp  - 
and  vefls  in  the  perfon  to  whom  the  power  is  given.    This  ufe  W 
immediately  transferred  into  pofleffion  by  the  llatute.     He  na^t^ 
eonfequentJy  a  right  to  take  and  keep  that  poiTeffion  till  the  pur '^^ 
pofe  /or  wlHch  it  is  executed  is  fatjafied*  and  then  the  ufe  deter-* 
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mmet^  By  Tiitue  of  this  eftate  be  nay  make  a  leaie  for  years  to 
try  his  tttle  in  ejedmeat,  eidicr,  to  obtain  the  poflefion  of  the  lands, 
if  it  be  with-keki  frQinliioi>  or,  to  reftore  it,  if  k  be  dilbrbed  or 
divefted »  and  if  he  afigns  the  annval  fnroy  this  nght  of  entry,  and 
perception  of  ihe  rents  and  profits  of  the  lands  charjEed  with  the 
payment  of  it,  paifes  with  it  to  the  afigoee.  Bot  a  diffintton  BHift 
pe  nade  between  this  cafe  and  that  of  a  grant  of  a  rent  to  be  iiaing 
out  of  ceruin  lands,  with  a  pronfe,  deoaration,  or  covenant,  that 
if  the  rent  be  in  nrrear,  the  grantee  may  enter,  &c.  Here  there  is 
ao  feifin  in  any  peribn,  out  of  which  an  ufe  can  arife  to  the  grantee 
OQ  non-payment  of  the  rent ;  and  therefore  poflei&on  is  not  in  hsm 
till  he  makes  yx  adual  entry.  But  aa  intereft  vefts  in  him  when  the 
tent  becomes  in  arrear,  and  he  may  reduce  it  into  poffeffion  by  ejet^t- 
ment.  See  Haverhill  v.  Hafe>  Cro.  Jac«  510.  2.  Roll.  Rep.  a* 
Poph.  126.  147.  3.  Bulftr.  2  JO.  Jemmett  v.  Cowley,  Sid.  223. 
a6a.344.    Raym.  135.  158.    Sauad.  112. 


fNote94.]  (0  ^^^  >•  R^U.  Abr.  410.  L.  30.  tho'  it  Cands  indifferent  [203.  b»] 
whether  it  be  the  fpeaking  of  the  grantor  or  grantee ;  for  m  that 
cafe  it  (hall  be  referred  to  the  grantor,  aa  00  conditioii  can  be  re- 
ferved  or  made,  but  on  the  part  of  the  donor,  leflee,  or  feoffor. 
Dyer  6.  And  it  is  immaterial  in  what  part  of  the  deed  the  word 
prorifo  iaads,  and  tho'  Uiere  be  covenants  before  or  after,  a.  Rep. 
70.  71.  It  Roll.  Abr*  407*  Dyer  31 1»  But  when  it  does  not  in- 
troduce a  new  daufe,  and  only  ferves  to  qualify  or  r*firmtn  the  ge^ 
nerality  of  a  former  cbufe,  it  is  not  a  conditio.  Moore  307.  707* 
•:^We  tealdcarefoBy  diftingoilh  between  «  rtfvi/iVxtfir,  i;E  rr»azW/r, 
and- 41  fwditinml  iimitmtim.  L  We  have  feen  that  a  condition  de- 
feats the  whole  eftate ;  that  none  bat  the  donor  or  the  heir  can  take 
advama^  of,  or  enter  for,  the  breach  of  it  1  and  that,  when  lie  en- 
ters, he  18  in  as  of  his  dd  eftate.  Sodh  is  the  cafe  put  by  Lictletoa 
of  a  feoflflient  ia  fee,  reiervsng  a  yearly  rent,  with  a  condition  that, 
if  the  rent  be  behind,  it  ihall  be  lawfnl  for  the  feoffor  and  hu  heirs 
to  ester.  II.  A  fanahukr  it  defined  by  lord  Coke,  ant.  143.  to  be 
**  a  reamaat  of  an  eftate  inlands  or  tenements,  expe6Unt  on  a  par- 
**  ticular  eftate,  created  together  with  the  fame,  at  the  fiune  time;*' 
fo  that  it  waits  for,  and  only  takes  efted  in  poffeifion  00,  the  natu- 
idk  expfaratioB  or  determination  of  the  firft  eftate :  as,  if  a  man  limits 
aa  eftate  to  J»  for  life,  and  aiter  hts  deceafe  to  B*  in  fee,  this  is  a 
remainder :  it  does  not  defeat,  but  it  expedls  the  natural  end  and 
expiration  of  the  firft  eftate  limited  to  J,  for  his  life ;  and  when 
that  event  happens,  not  the  heir,  but  a  ftranger  has  the  advantage 
of  it.  III.  J  tonditimd  HmitatioM  partakes  of  the  nature  both  of 
a  condition  and  a  remainder.  It  is  to  be  obienred,  that  it  was  un« 
derflood  by  the  old  lawyers,  that  whenever  either  the  whole  fee,  or' 
»  particular  eftate,  as  an  eibte  for  lifei  or  in  tail,  was^  firft  limited, 
no  condition  or  other  quality  could  be  annexed  to  this  prior  eftate 
to  defeat  it,  and  pa6  the  eftgte  to  a  ftranger;  for,  as  a  remainder, 
it  was- void,  being  aa  abridgement  or  <iefeafaJice  of  the  eftate  fitft 
limited;  and,  as  a  condition,  it  was  void,  as  no  one  but  the  donor 
oc  the  heirs  could  take  advantage  of  a  condition  broken,  and  the' 
entry  of  the  donor  or  fait  heirs  unavoidably  defeated  the  livery,  upon 
which  the  remamder  depended.  On  thefe  principles,  it  was  im- 
poffible,  by  the  old  law,  to  limit  by  deed,  if  not  by  will,  an  eftate. 
to  a-ftrarger,  upon  any  event  which  went  to  abridge  or  determine 
ma  eftate  previoufty  limited.^   But  the  expediency  a£  udlity  of  fuck^ 
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limitations,  affiled  by  the  tevolation  cffe&ed  ki  onr  law  b/  the  /b- 
tute  of  afes,  at  length  forced  theob  into  ufe,  in  fpice  of  the  maxim 
efhw,  that  a  ftranger  cannot  take  advantage  of  a  condition.  Thefe 
limiutions  are  now  become  frequent,  and  their  mixed  natare  ha$ 
given  them  the  appellation  of  conditional  limitations :  they  Co  far 
partake  of  the  nature  of  conditions,  as  they  abridge  or  defeat  tha 
eftates  previoufly  limited ;  and  they  are  To  far  limitations,  as,  upon 
the  contingency  taking  place,  the  eflate  paffes  to  a  flranger.  Sach 
is  the  limitation  to  A.  for  life,  in  tail,  or  in  fee,  provided,  that  when 
C.  retams  from  Rome,  it  (hall  from  thenceforth  remain  to  the  ufe 
of  ^.  in  fee.  See  mr.  Feame's  EfTay  on  Contingent  Remainders* 
p.  7.  Of  late,  however,  it  has  been  frequently  argued,  that  the  dif- 
ference between  a  remainder,  and  what  is  generally  underflood  by 
a  conditional  limitation,  is  merely  verbal.  See  to.  Mod.  Rep. 
423.  mr.  Douglas's  note  to  page  727.  of  his  Reports,  and  mr. 
Feame's  reply  in  the  laft  edition  of  his  Efiay,  p.  1 1  .—In  addition 
to  what  has  been  mentioned  in  the  concluding  note  on  202.  b.  re* 
fpe£ling  the  principle,  that  when  a  feoffor  enters  for  a  condition 
broken  he  is  in  as  of  his  former  eftate ;  it  may  be  obferved^  thac 
when  a  tenant  for  life  joins  with  a  remainder  man  in  fufiering  a 
common  recovery,  it  is  fometimes  pra6tired,as  a  precaution  agamft 
ktting  in  the  incumbrances  of  the  remainder  man,  to  annex  a  con* 
dition  to  the  efVate  of  the  bargainee  or  releafee,  who  is  made  tenant 
to  the  praecipe,  bn  the  non-performance  of  which  his  eftate  is  to 
become  void,  For,  if  J.  be  tenant  for  life,  with  remainder  in  tail 
to  B.  and  B.  executes  leafes,  confeffes  judgments,  or  otherwife  in^ 
cumbers  his  eftates;  and  afterwards  J.  and  B.  join  in  fuffering  a 
common  recovery,  all  the  incumbrances  of  B,  are  immediately  let 
in  upon  the  fee  gained  by  the  recovery ;  and  that  fee,  and  every* 
eilate  derived  out  of  it^  are  fubjed  to  them.  To  avoid  which,  A. 
the  tenant  for  life,  by  leafe  and  releafe,  or  by  bargain  and  fale  en- 
rolled, coftveys  the  eftate  to  the  intended  tenant  to  the  praicipe,  to 
iiold  to  him  and  his  affigns  during  the  joint  lives  of  him  and  the 
erantor  or  bargainor ;  with  a  declaration,  that  fuch  grant  and  re- 
leafe,  or  bargam  and  fale  b  made,  to  enable  the  grantee  or  bar- 
gainee to  be  tenant  of  the  freehold  in  the  propofed  recovery;  and 
a  declaration  of  the  ofes  to  which  it  is  intended  the  recovery  (hall 
enure.  Then  a-f  rovifo  is  ihferted,  that,  if  the  bargainee  or  releafee 
do  not,  within  fix  months,  pay  the  tenant  for  life  100,000].  or  feme 
ether  very  large  fum  of  money,  the  bargain  and  fale,  or  grant  and 
releafe,  (hall  be  void ;  and  that  it  ftiall  be  lawful  for  the  bar^nor 
or  grantor  to  enter, -as  in  his  former  eftate.^  The  monev  is  not 
paid  at  the  day  appointed ;  and  thereupon  the  bargain  and  fale,  or 
^rant  and  releafe,  is  void,  and  the  bargainor  or  grantor  becomes 
(eifed  of  his  ancient  life  eftate.  But,  though  the  bargain  and  fale 
becomes  ydiAs  yet,  as, at  the  time  of  (wb^  the  tmgtnal  writ  and  the 
pnecipe,  the  bargainee  or  releafee  was  wnant  of  the  freehold,  the 
fubfequent  cefler  or  determination  of  his  eftate  does  not  impeach 
the  recovery.  For,  if  the  perfon  againft  whom  the  praecipe  is 
brought^  be,  at  the  time  when  the  prsecipe  is  fued,  or  at  any  time 
before  judgment,  adoal  tenant  of  the  freehold,  it  is  immaterial 
what  becomes  of  it  afterwards.  This  dodrine  has  bceji  carried  fo 
far,  diat  where  a  tenant  to  the  freehold  was  made  bv  a  fine,  and  the 
Sne  has  been  reverfed,  yet  the  recovery  was  held  good^  (See 
Lloyd  V,  Evelyn,  1.  Salk.  568.  and  fee  1.  Shower's  Rep.  $47. 
Hob.  26z*  Noy  126.  i.  Mod.  218.)    The  recovery  therefore,  in 
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this  cafe,  is  goo^}  the  freehold  upon  which  it  was  fuffered  is  deters 
lilincd;  and  the  bargainor  or  grantor  comes  in  of  his  original 
eftate,  and  of  courfe  avoids  all  the  ieales,  judgments,  and  other  in-^ 
cumbrances  of  the  tenant  in  tail.  I'he  reafon  why  the  conveyance 
is  made  to  the  bargainee  or  releafee  during  the  joint  lives  of  him 
and  the  grantor  or  bargainor,  is,  to  preferve  his  powers,  by  leaving 
the  reverfion  in  him.-^For,  fuppofing  jf.  to  be  tenant  for  life,  with 
the  ufual  powers  of  leafing,  jointuring,  and  charging ;  remainder 
to  trullees  to  preferve  contingent  remainders;  remainder  to  J.*s 
£rf^  and  other  fons  in  tail  male ;  remainder  to  his  daughters  as  te* 
nanta  in  common  in  tail,  with  crofs  remainders  in  tail  between 
them,  if  more  than  one,  wiih  remainders  over;  jdf.  and  his  daugh- 
ters may  fufier  a  common  recovery ;  and  it  will  be  good  againlt  Jt 
and  his  daughters,  and  their  iifues  in  tail,  and  the  remainders  over. 
But  the  ellates  tail  of  the  fons,  being  prior  to  the  eilates  of  the 
daughters,  and  being  fupported  by  the  ellaie  of  the  truflees  for 
prelerving  contingent  remainders,  are  not,  whether  veiled  or  con* 
tingent,  at  the  time  of  the  recovery  affedled  by  it.— But  if./,  grant- 
ed his  whole  life  eflatc  to  the  tenant  to  the  prsecipe,  it  might  be  ap- 
prehended, that  the  powers  relating  to  his  cilate,  whether  append- 
ant or  in  grofs,  would  be  extingiiiilied  thereby  (See  Edwards  v« 
Slater,  Hardrefs  410.  and  King  v.  Mclling,  i.  Ventris  225.),  and 
a  limitation  or  grant  of  new  powers  would  be  void  againft  the  fons 
and  the  heirs  male  of  their  bodies.  To  prevent  this  quedion  be« 
ing  made,  ^.  the  tenant  for  life,  conveys  an  eitate  to  the  intended 
tenant  to  the  pr2!cipe,  only  during  his  (the  tenant)  and  the  grantor 
or  bargainor's  joint  lives.  This  coniinucs  the  old  revcriion  in  the 
grantor  or  bargainor,  and  prei'ervcs  the  powers  relating  to  his  ori- 
ginal eAate.-^lt  is  cullomary  in  thcie  cifes  to  declare,  that  the  re- 
covery (hall  enure  in  the  firll  phicc,  for  corroborating,  ilrengthen- 
ing,  and  confirming  the  cilace  for  life  of  the  granior  or  bargainor^ 
and  all  other  cflates  precedent  to  the  eflate  in  tail  meantfto  je  de- 
ilroyed,  and  all  powers  and  privileges  annexed  to  fuch  eflate  for 
life,  and  other  precedent  ellates.— The  mode  of  fufFering  recoveries 
on  a  conditional  eitate  of  freehold,  was  in  ufe  lo  early  a^  the  tmd  of 
the  lad  century. 

[Note  96.]  (1)  Few  parts  of  the  law  lead  to  the  difcuffion  of  more  cxtcnfivc 
or  uleful  learning  than  the  law  <jf  inortgages.  The  nature  of  thefc 
notes  neither  requires  nor  admits  of  more  thanfome  few  general  ob« 
fervaiions  upon  the  origin  of  mortgages  :--what  conftitutes  a  mort- 
gage ;-**ihe  different  eiiates  of  the  mojrgagor  and  mortgagt-e,  and 
the  nature  of  an  equity  of  redemption.-^  1  (I,  As  to  the  origin  of 
mortgages  ;*-from  what  is  faid  of  them  in  this  chapter,  it  appears 
that  they  were  introduced  lefs  upon  the  model  of  the  Roman  /z^- 
Mus,  or  bypotheca,  than  upon  the  common  law  dodrine  of  condi« 
tions.«««2nd.  As  to  what  conUitutes  a  mortgage;— no  particular 
'  words»  or  form  of  conveyance,  are  ncceiTarv  for  this  purpofe.  It 
may  be  laid  down  as  a  general  rule,  and  (ubjed  to  very  few  ex- 
ceptions, that,  wherever  a  conveyance  or  alignment  of  an  eilate 
is  originally  intended  as  a  fecurity  for  money,  whether  this  intent^ 
lion  appears  from  the  deed  itfelf,  or  by  any  other  inflroment,  it  is 
always  confidered  in  equity  as  a  mortgage,  and  redeemable ;  even 
though  there  is  an  exprefs  agreement  of  the  parties,  that  it  fhall  not 
be  redeemable,  or  that  the  right  of  redemption  (hall  be  confined  to 
a  particular  time,  or  to  a  pariicular  defcription  of  perfons.    See 
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Newcomb  v.  Bonham,  i.  Vcrn.  7.  214.     2.  Ca.  in  Chan.  58.  159. 
Howard  v.  Harris,  1.  Vcrn.  33.  190.     2.  Ca.  in  Chan.  147.     Tal- 
bot v.  Braddyl,  i  Vcrn.  183.  394.  Barrel  v.  Sabine,  i.Vern.  268- 
Manlovc  v.  Bell,    2.  Vern.  84.     Jennings  v.  Ward,   ibid.  520. 
Price  V.  Perrie,  2.  Freeman  258.     Franckl);n  v.  Fern,  Barnard, 
Cha,  30,    Clinch  v.  VVetherby,  Caf.  temp.  Finch,  376.     Cooke  v. 
Cooke,  2,  Atk.  67.     Melior  v.  Lees,  2.  Aik.  494.^  Cottrcll  v. 
Parchafe,  Caf.  temp.  Talbot,  61.     Endfworth  v.  Griffith,  i.  firo. 
Par.  Ca.  149.     Floycr  v.  Lavington,  i.  P.  W.  268.     In  many  of 
thefe  cafes  the  courts  hatve  found  it  nccelTary,  not  only  to  apply 
their  general  principles,  but  to  determine  the  faft,  whether  the  con- 
veyance was  intended  as  an  abioluce  fale,  or  as  a  fecurity  for  the 
money.     If  the  monLy  paid  by  the  grantee  was  not  a  fair  price  for 
the  abfotute  purchafe  of  the  ellate  conveyed  to  him ;  if  he  was  not 
let  into  the  immediate  pofTeiTton  of  the  eflate;  if,  indead  of  receiving 
the  rents  for  his  own  benefit,  he  accounted  for  them  to  the  grantor, 
and  only  retained  the  amount  of  the  interefl;  and  if  the  expence  of 
preparing  the  deed  of  conveyance  was  borne  by  the  grantor;  each 
cf  thefe  circumftances  has  been  confldered  by  the  courts  as  tending 
to  prove  that  the  conveyance  was  intended  to  be  merely  pignoritt- 
tioas.--3d.  As  to  the  nature  of  the  eflates  of  the  mortgagor  and 
mortgagee ;— -it  was  not,  till  lately,  accurately  fenled.     It  was  for* 
inerly  contended,  that  the  mortgagor,  after  forfeiture  of  the  condi« 
tion,  had  but  a  mere  right  to  reduce  the  e^te  back  to  his  own  pof- 
feffion,  by  payment  of  the  money.    It  is  now  eflabliihed,  that  the 
mortgagor  has  an  ddual  efbite  in  equity,  which  may  be  devifed, 
granted,  and  entailed ;  that  the  entails  of  it  may  be  barred  b^  fine 
and  recovery ;  but,  that  he  only  holds  the  pofTeflion  of  the  lana,  and 
receives  the  rents  of  it,  by  the  will  or  permiffion  of  the  mortgagee, 
who  may  by  ejedtment,  without  giving  any  notice,  recover  a^ainfl 
him  or  his  tenant.     In  this  refpea  the  eflate  of  a  mortgagee  is  in- 
ferior to  that  of  a  tenant  at  will.    In  equttv,  the  mortgagee  is  con« 
iidered  as  holding  the  lands  only  as  a  pledge  or  fecurity  for  pay- 
ment of  his  money.    Hence  a  mortgage  in  fee  is  confidered  only 
as  perfonal  eflate  in  equity,  though  the  legal  eftate  vefls  in  the  heir^ 
in  point  of  law.    Hence  alio  a  mortgagee,  though  in  pofTefTton, 
will,  in  cafe  of  a  living  vacant,  be  compelled  in  equity  to  prefent 
the  nominee  of  the  mortgagor  to  it,— -even  though  nothine  out  the 
advowfon  is  mortgaged  to  him.     On  the  fame  principle  there  is  a 
fo^j^o  fratris ;  and  tcnantcy  by  the  curtefy,  of  an  equity  of  re- 
demption.    CaHiorne  v.  Scarfe,  i.  Atk.  605*    Keeche  v.  Narne^ 
Doug.  21.     Mofs  v.  Gallimore,  ibid.  266.     Amherft  v^Dawling. 
z.  Vern.  401.     Gaily  v.  Selby,  Stran.  403.     Gardner  v.  Griffithp 
2.  P.  Will.  404.     Mackenzie*  V.  Robinfon,  2.  Atk.  559.— In  this 
light  the  legiilature  has  viewed  the  different  eflates  of  mortgagor 
.  and  mortgagee  in  the  flatutes  of  the  7th  of  Will*  &nd  M.  c.  25, 
and  9.  Ann.  c.  5.— 4th,  As  to  the  nature  of  an  equity  of  redemp- 
tion;—originally  there  was  no  right  of  redemption  in  the  mortga- 
gor.     Lord  Hale,  in  the  cafe  of  Rofe  Carrick  v.  Barton,  1.  Chan« 
Ca.  219.  fays,  that  in  the  14th  year  of  Richard  IL  the  parliament 
would  not  admit  cf  redemption.     See  the  printed  Rolls,  vol.  ^. 
p,  259.     It  was,  however,  admitted  not  long  after.     But,  after  its 
admifiion,  if  the  money  was  not  paid  at  the  time  appointed,  the 
eflate  became  liable,  in  the  hands  of  the  mortgagee,  to  his  legal 
charges,  to  the  dower  of  his  wife,  and  to  efcheat ;  and  it  was  an  opi- 
0]0n>  that  there  was  no  redemption  againfl  thofe  who  came  in  by  the 
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poft.  This  introduced  mortgages  for  long  terms  of  years«  Thefe 
are  attended  with  this  particular  advantage^  that,  on  the  death  of 
the  mortgagee^  the  term  and  the  right  in  eqaity  to  receive  the 
mortgage  debt  veft  in  the  fame  perfon :  whereas,  in  cafes  of  mort- 

fages  in  fee.  the  eftate,  on  the  death  of  the  mortgagee*  goes  to  his 
eir,  or  devifee*  and  the  money  is  payable  to  his  executor  or  ad- 
miniftrator.  This  produces  a  feparatio&  of  rights,  that  is  often  at- 
lended  with  great  inconvenience,  both  to  the  mortgagor  and  mort*« 
gagee.  On  the  other  hand,  in  cafe  of  mongages  for  years»  there 
IS  this  defe^,  that,  if  the  eftate  is  foreclofed,  the  mongagee  will  bo 
pnly  intitied  for  his  term.-^To  guard  agamft  which,  it  has  been 
thought  advifeable  to  make  the  mortgagor  covenant,  that,  on  non- 
payment  of  the  money,  he  will  not  only  confirm  the  term,  bat  con* 
vey  the  freehold  and  inheritance  to  the  mortgagee,  or  as  he  (hall 
appoint*  difcharged  of  all  equity  of  redemption.  The  difference 
,  between  a  trufl  and  an  equity  of  redemption,  is  obferved  by  lord 
Hale,  in  the  cafe  of  Powlett  and  the  Attorney-general,  Hard.  465. 
V  It  frequently  happens,  that  mortgagees  in  fee  and  truftees  devife 

-  ^eir  real  eftates,  by  very  general  words,  and  that  a  doubt  arsfes> 
whether  the  eftates  held  by  them  in  trud,  or  by  way  of  mortgage, 
tKifs  under  that  devife.—- The  cafe  of  Marlow  v.  Smith,  a.  P.  Wil* 
jiams,  198.  is  an  authority  in  fupport  of  their  paffing  by  fuch  a  de« 
vife^— 1  he  fame  point  was  alfo  decided  in  a  cafe  called  the  Attor- 
ney-general V.  Plulips,  heard  in  Chancery  on  the  16th  of  November 
1767.— There,  a  general  devife  of  this  defcription,  by  a  truftee,  wai 
conllrued  to  pafs  lands  held  by  him  in  trad  for  a  charity .-r-It  may» 
liowever,  be  obferved,  that,  thoueh,  where  the  expreffion  is  general* 
and  there  is  nothing  to  reftrain  the  generality  of  it,  there  is  grouncl 
to  contend  that  trun  eftates  and  lands  in  mortgage  will  pais ;  yet, 
where  the  devtft  is  of  fuch  a  defcription  as  to  oe  incompatible  with 
the  nature  of  edates  held  upon  tfuft  or  in  mortgage,  it  may  be  fuf. 
icient  to  retrain  the  generality  of  the  expreilion.—Thas,  if  a  perfon 
feifed  of  lands  held  t>y  him  in  truft  or  mortgage,  devifes  all  hi^ 
cftates  to  various  ufes  in  ftrid  fettlement,  as  it  is  impoffible  to  fup- 
pofe  the  teilator  coold  mean  the  eftates  in  queftion  to  pafs  in  that 
manner,  it  may  perhaps  be  held,  that,  they  do  not  pafs.  So,if  a  raor^* 
gagee  in  fee  devifes  all  his  perfonal  eAate  to  J.  and  appoints  him 
executor,  and  devifes  his  real  eftate  to  B,  there  feems,  in  many  cafe^ 
of  this  defcription,  great  reafon  to  contend  he  did  not  intend  the 
{ands  in  mortgage  ihould  pafs  to  B,  But,  if  a  perfon  devifes  all  hif 
real  and  perfonal  eflate  to  another,  and  appoints  him  executor,  there 
feems  reafon  to  fuppofe,  that  he  intended  the  legal  fee  of  the  morf^ 
gage  ihould  veA  in  hira.*->But,  as  the  cafe  of  Marlow  v.  Smhhj,  and 
the  Attorney-^eneral  v.  Philips,  are  deciiive,  it  feems  pradeiit,  in 
all  cafes  of  this  natnre  to  require  the  concurrence  both  of  the  heir 
and  deyifee.i^And,  to  prevent  any  queilion  of  this  kind  from  arifmg^ 
it  is  advifeable,  that  in  wills  there  ihould  be  an  exprefs  devife  of  the 
edates  held  by  the  teftator  in  trufl  or  mortgage. 

|Note  97..}         (i)  V.q-,  i^.  Jac,    JJUr  covenant  to ftand /eized to  thiif/i  o/B.  [20 ?•  b J 
an/i  bis.  Jbein,  with  provijo  of  revocation  on  payment  to  B.  ana  his  af^  ^ 

Ji^ns\  J[.  dies\  be  may  tender  to  the  heir,  and  revok$.    Alien* s  cafe, 
Ly,S5'i*    Hal.  MiiS. 

[Note  98.]         ( ,  >  Lord  Coke  here  confiders  the  eiFeft  of  impoffible  conditions.  ^206*  ft  J 
lit.  Where  they  are  poi£ble  at  the  time  of  their  crcao^n,  but  after-  ^  "4 

a  wards 


tJb.  2*  ^pon  Condition.         ^Sc£t.  334* 

wards  become  impolEble;  and  he  dilUnguifhes  that  impoffibilty 
which  is  produced  by  the  a6t  of  God*  and  that  which  b  produced 
by  the  ad  of  the  party,  xdly.  When  they  are  impoffible  at  thr 
time  of  their  creatioa.  3dly.  When  they  are  againfb  law*  either  as 
saala  prohibk€y  or  mala  in  ft,  4thly .  When  they  are  repu^ant  to 
the  grant  bv  which  they  are  created,  or  to  the  ehate  to  which  they 
are  annexed.  It  ihould  be  obferved,  that  a  condition  is  then  only 
confldered  in  the  eye  of  the  law  as  impoflible  at  the  time  of  the 
creation*  if  it  cannot*  by  any  means*  uke  efied.  Such  is  the  cafe 
pat  by  lord  Cok^  that  the  obligee  (hall  £o  from  the  church  of  St. 
.Peter  at  Weftminfler  to  the  church  of  St.  Peter  at  Rome,  withia 
three  hoors«  But*  if  it  only  be  in  an  high  degree  improbable,  an4 
fuch  as  is  beyond  the  power  of  the  obligee  to  effedl,  it  is  not  the« 
conHdered  as  impo£ble.  See  the  cafes  of  this  nature  in  x .  Roll. 
Abr*  4»9,  420.— -It  is  faid»  that  if  the  concEtion  of  a  bond  be  to 
pay  a  certain  fum^  or  to  Ao  any  other  ad*  oat  of  his  majefty*s  do* 
ainions,  the  condition  is  void,  and  the  bond  ts  fingle,  becaufe  the 
performance  of  it  cannot  be  tried.  See  zu  Edvv.  4.  lo^— It  waf 
4ipon  a  ilndlar  principle,  that  if  a  man  profefled  himlelf  a  monk  11^ 
a  religious  houfe  beyond  feas*  k  was  no  difability*  becaufe  the  faft 
could  not  be  tried.  For  the  only  method  which  the  law  had  to 
know  if  a  man  was  profeifed,  was  to  iflue  a  writ  in  the  king's  name 
to  the  bifhop  of  the  diocefe»  commanding  him  to  CKr^fy^  if  fuch  % 
monk  was  profefled,  in  fuch  a  houfe;,  in  fuch  a  place,  within  his  dio- 
cefe.  Rut  this  method  could  not  be  ufed  with  refpedl  to  foreign 
profeffions*  as  the  biliop  was  not  bound  to  obey  the  kinj^'s  writ* 
and  might  certify  either  true  or  falfe,  without  fubjeding  himfelf  to 
puniihmen^  For  this  reaibiv  no  nodce  was  taken  b  our  law  of  fo* 
reign  profeffion.— 'Thus  L.  Rolle*  2.  Abr.  43.  fays,  •»  If  an  Eng*' 
'*  ufhman  goes  into  Prance,  and  there  becomes  a  monk,  he  is,  not* 
V  with  (landing*  capable  of  a  erant  in  England;  for  that  fuch  pro« 
^*  feffion  is  not  triable  ;  and  afo,  for  that  aH  profeffioa  is  taken  away 
^^.  by  the  ilatute.;  and,  by  our  religion,  now  received,  fuch  vows 
**  and  profeflion  are  held  void.  I  have  beared,"  continues  he« 
^*  that  this  was  in  44.  Eliz.  in  one  Ley's  cafe;*  reiblyei  accordingly 
4*  by  ail  the  juHices  in  Chaacery-lane.'^ 


r  206«  b.l      (1)  It  is  dbfervoA  in  1 .  P,  W.  1 89,  that  **  all  Inftai^ces  of  coi^    [Note  99*! 

^  **  ditions  againft  law,  in  a  legal  fenfe,  are  reducible  under  one  of 

''  thefe  three  heads;  either,  to  do  malum  infe^  or  malum  frobihltum\ 
''  2dly,  to  omit  the  doing  of  (bmething  that  is  a  duty;  jdlyt  to 
**  encourage  fuch  crimes  and  omiflions.  And  fuch  conditions  as 
'V  thefe,  the  l^w  will  always*  and  without  any  regard  to  circum- 
''.  fiances,  defeat."  It  is  not  within  the  plan  o7  thefe  notes  to 
enumerate,  or  difcufa^  the  various  inilances  in  which  the  condition^ 
of  bonds  have  been  held  unlawful  at  law,  or  in  equity,  Thofe 
which  chiefly  ileferve  confideration  are  fuch  as  relate  to,  i  ft.  Bonds 
given  for  procuring  marriages,  or  what  is  ufuaDy  called  marriage 
.  orokage«  See  Hall  v.  Potten,  3.  Levinz.  411.  Shower's  Par.. 
Caf.  76.  firown*s  Par.  Caf.  60.  Scribblehill  v«  Brett,  Brown^s 
Pari.  Cafes  57.  Heat  v.  Allen,  2.  Vern.  588,  Cole  v.  Gibfoo« 
a.  Vez.  503.  2dly*  Bonds  reflraining  the  obligor  from  a  free  ex* 
ercife  of  a  trade.  Here,  if  the  reftramt  be  qualified*  fo  as  only  to 
<ake  in  a  particular  place,  and  the  breach  of  the  condidon  tends 
apparently  to  the  detriment  of  the  obligee,  and  a  confideration  is 
given  b^  the  «t)Ii£eQ  (o  the  obligor  for  iexectttiD|;  the  bond,  the 
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condition  wtU  not  be  impeached  either  at  law  or  in  equity.     See* 
I.  P.  W.  190,  191.  loth  Mod.  133.     ^d\y,  Bonds  of  reii^natioh. 
The  validity  of  thefe  bonds,  and  the  propriety  of  their  being  fup-^ 
ported,  confidered  as  a  matter  of  policy,  was  moll  elaborately  and 
ably  difcufTcd  in  the  great  caufe  of  the  biihop  of  London  and 
Fytche,  heard  on  appeal  in  the  Houfe  of  Lords  in  May  1783.     A 
ftace  of  this  cafe,  and  of  the  arguments  and  fpeeches  of  the  lords « 
*  prelates,  and  judges  who  fpoke,  when  it  was  heard  before  the  Lords. 
]s  to  be  found  in  Mr.  Cunningham's  Law  of  Simopy.-^lt  fecms  to 
be  fettled,  that,  if  a  bond  is  given  with  a  condition  to  do  feveral 
things,  and  only  fome  of  them  are  againfl  law»  the  bond  iball  bo- 
good  as  to  the  doing  the  things  agreeable  to  law,  and  only  void  as 
to  thofe  which  are  againft  law.    Norton  v.  Stms>  Hob.  14.    Mof- 
QcU  V.  Middleton,  237.     Pearfon  v.  Humec>  229.     Chefman  v* 
Nainby,  2*  lord  Raymond  1456. 


[Note  ioo»] 


(i)  Here  the  performance  of  the  condition  ii  excufed  by  the  de-  [5i^7"  ^*J 
fault  of  the  feoifee  or  obligee,  vi^.  by  tender  and  refufal.  It  is 
-  ^Ifo  excufed,  i.  By  his  abfence  in  thofe  cafes  where  hii  prefence  is 
neceiHiry  for  the  performance  of  the  condition,  a-  By  his  oblb-uQ- 
ing  or  preventing  the  performance.  And  3.  By  his  negledting  to 
do  the  firft  act,  if  it  is  incumbent  on  him  to  perform  it.  See  the 
cafes^  in  i.  Roll.  Abr.  457,  458.  It  u  alfo  excufed,  in  (bme  cafes, 
by  his  not  giving  notice  to  the  feoffee  or  obligee.  See  1  •  Roll* 
Abr.  463.  467,  468. 

iNotfi  joi,J         (2)  In  the  loth,  i  ith,  and  12th  editions,  there  is»  in  the  margin, 

a  reference  to  3.  Cro.  755  ;  but  there  is  no  fuch  page  in  that  vo- 
lume of  Choice.     Moft  probably  it  is  mifprinted  for  |»  Cro.  75 j. 

*  Cotton  V.  Clifton,  where  it  was  held,  **  that,'where  an  obligation  u 
**  made,  and  afterwards  a  dcfe^fance  is  made  thereof,  if  he  pays  a 

'**  lefs  fum,  there«  if  he  pleads  the  defeafance  and  the  tender  of 
"  the  leffer  fum,  he  need  not  to  fay,  toat  temps  triji  \  for,  by  the  icn- 

'  **  der,  he  was  difcharged  of  lUI ;  but  otherwise  it  U  of  an  obliga* 
«'  tion,  with  a  condition  to  pay  %  leQ(^r  fum/' 

[Note  102.]  (3)  None  of  the  authorities  in  the  margin  go  to  this  point.  In 
Plo.  156.  it  is  laid  down,  chat  a  leafe  and  releaie  may  be  pleaded  as 
a  feoffment;  and  i.  Finch  48.  and  2.  Finch  68.  it  is  faid,  that  %  ■ 

Jfafe  and  rcleafe  amounts  to  a  feoffment.  But  this  mufl  be  undex- 
'  flood  with  fome  qualifications,  as  the  operation  of  a  feoffment  is,  in 
fome  inAances,  much  more  forcible,  and  pf  cQurfe  may  be  much 
more  beneficial  to  the  perfon  entitled  to  the  benefit  of  the  condi- 
tion, than  the  operation  of  a  leafe  and  releafe.  The  nature  of  a 
feoffment  will  be  confidered  in  one  of  the  notes  to  the  Chapter  ^i 
•Releafes.-^Wjth  refpcft  to  the  difference  adverted  to  in  the  notes* 
between  the  operation  of  a  leafe*and  releafe,  and  the  operation  of 
a  feoffment;  it  is  immaterial  whether,  by  thcUafe,  is  underflood  a 
bargain  and  fale  for  years  under  the  ftatute,  or  a  leafe  at  common 
law,  with  an  actual  entry  by  the  lefTee.  In  either  cafe,  though  ihe 
leflbr  had  the  pofTefGon,  yet,  unlefs  he  was  feifcd  of  the  freehold, 
when  he  executed  the  leafe,  his  releafe  would  not  veil  an  eflate  of 
freehold  in  the  releafec.  But  his  feoffment,  if  he  had  but  a  mert 
pofTeflion,  would  vcft  the  freehold  in  the  feoffee.  In  the  fame  man- 
ner, if  tenant  for  life  enfeoffs  in  fee,  it  divcl's  the  whole  inherit- 
Unce,  and  is  a  forfeiture  of  his  eftj^te.  But  nothing  of  tnis  is  prg^i 
4  4ac^ 
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**  duced  by  a  releafe  grounded  on  a  previous  leafe,  either  at  common 

law  or  by  the  fiatute. 

T20'7    b.l      ?*^  ^®^  *^^  account  given  in  Bla.  Com.  vol.  i,  ch.  7.  of  his  [Note  103,} 
■•       /*       J  majslly's  prerogative  refpcAing  the  coin  of  the  kingdom;  and  fee 

5.  Mod,  7.  2.  Sal.  446.  For  the  etymology  of  the  word  Sterling, 
lee  IDu  Cange  and  S  pel  man's  GlofTaries,  under  the  word  EfierUn* 
gui ;  and  M  r.  Leake's  Hiilorical  Account  of  Englifli  Money^  page  20. 
Guineas  t  ok  their  name  from  the  gold  brought  from  Guinea  by 
the  African  company,,  who,  as  an*  encouragement  to  bring  over 
^old  to  be  coined^  were  permitted*  by  their  charter,  to  have  their 
namp  of  an  elephant  upon  the  coin  made  of  the  African  gold.-— 
By  a  proclamation  of  the  22d  of  December  17179  the  guinea, 
which  till  then  had  been  current  for  21  (hillings  and  fixpence^  was 
reduced  to  21  fhillings,  and  half-guineas,  double  guineas,  and  iiSQ 
pound  pieces  in  proportion. 

(3)  And  if,  at  the  time  of  the  feoffment,  a  purer  or  more  weighty  [Note  104.! 
money  were  current,  and,  before  the  day  of  payment  coin  of  a  bafer 
alloy  is  cilabliihed  by  proclamation,  a  tender  of  the.fum  in  that  coin 
is  ^ood«    Dav.  Rep.  1 8.    Note  to  tbg  ]  \th  edition. 

T20S    a   1      (0  lo  the  fame  manner,  equity  permits  all  perfons  to  redeem^  <wio  [Note  locj 
i  ^  *  J  Jlfave  any  eftate  or  intereft  in  the  equity  of  redemption  of  the  mortgagor^ 

'  as  tenant  for  life,  remainder-man  or  reverfiooer,  jointrefs,  tenant 

by  the  curtefv;  by  elegit^  flatute  merchant  or  ftaple,  ^c.    AH  thefe 
^  may  redeeuj ;  and  volunteers  are  equally  admitted  to  redeem,  as 
I  purchafers  for  a  valuable  confideration.  Howard  v, Harris,  i.Vern. 

J 93.  2.  £q.  Caf.  Abr.  594.  The  tenant  for  life  and  jointrefs 
cpntribute  towards  the  redemption  of  the  mortgage  debt.  In 
|.  P.  Williams  650,  the  reporter  ilates,  that  he  mentioned  to  the 
court,  that  the  life  eilate,  (efpecially  in  the  cafe  where  the  tenant 
for  life  had  the  remainder  m  fee,}  might  be  valued  at  two-fifths, 
which  had  been  'done  in  fome  cafes ;  yet  the  court  faid,  how  equit- 
able foever  that  might  be,  it  was  not  the  practice,  for  which  reafon 
it  would  be  dangerous,  and  create  uncertainty  to  go. out  of  the 
rule;  and  the  regiller  faid,  he  had  never  known  a  life  valued  at 
more  than  one  third.-<^But  the  remainder-man  or  owner  of  the  in* 
heritance  muft  come  in  to  redeem  in  the  life  of  the  tenant  for  life, 
or  jointrefs ;  for  he  cannot,  after  their  deceafe,  compel  a  contribu- 
tion from  their  aflcts.  I.  P.  Williams  650.  Cornifti  v.  Mew,  , 
7.  Cha.  Ca.  271.  Prece.  Cba.  62.  Howell  v.  Price,  424.-*- In 
what  cafes  the  do^werefs  *u/ill  he  permitted  to  redeem,  is  a  queftion 
which  involves  in  it  many  points  of  great  nicety.  The  law  re-» 
quires  a  legal  feiAn  in  the  hufband ;  and  it  is  a  fettled  point,  that 
the  wife  cannot  be  endowed  of  a  truii  eftate.  Upon  this  principle, 
it  was  generally  underllood,  that  the  wife  was  not  entitled  to  her 
dower  out  of  an  eiUte,  which,  at  the  time  of  her  marriage,  was  fub- 
jcdl  to  a  mortgage  in  fee.  But  this,  perhaps,  was  never  formally 
determipedf  till  the  cafe  of  Dixon  v.  Onilow,  decreed  by  lord 
X<Pughborough,  and  the  other  lords  commiflioners,  on  the  13th  of 
Novepnber  17S3,  againfl  the  wife,  without  hearing  the  counfel  for 
the  h^ir.  But  the  cafe  i^i  different  with  refped  to  mortgages  for 
terms  of  years.  It  may  be  obferved  here,  ifl.  that,  at  common 
law,  if  a  leafe  be  ipade  fcf  a  terin  of  years,  rendering  rent,  the  wife 

h  tniid^d  to  her  dower  of  a  third  part  of  the  reverfion  by  metc« 
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[Note  IC5.]  and  bounds,  and  to  a  third  part  of  the  rent;  and  eacecution  will  not  f  2o8t  8«J 
ceafe  daring  the  term*    adiy.  If  the  hulband^nakes  a  gift  in  tail*  ^  " 

rendering  rent»  as  the  rent  is  payable  cot  of>  or  in  refped  of»  an  eftate 
of  inheritance,  the  wife  will  be  endowed  of  a  third  part  of  the  rent. 
3dly.  If  the  hufband  makes  a  leafe  tor  life,  rendering  rent,  the  wife 
is  not  entitled  to  her  dower  of  the  rent,  becaufe  it  is  not  payable,  in 
this  cafe,  out  of*  or  in  refpefl  of,  an  eftate  of  inheritance.  4thly.  If 
the  huiband  makes  a  leafe  for  years,  referring  no  rent,  then  jadg« 
stent  will  be  given  for  the  wife,  with  a  c^  executh  during  the 
tern.  This,  if  the  term  be  of  lone  duration,  deprives  her,  virtu- 
ally,  of  her  dower.  5thly,  If  a  penon  purchafes  an  eflate  of  inhe- 
ritance ^ich  is  in  mortgage  for  a  term  of  years,  whether  he  only 
pnrchafes  the  equity  of  redemption,  or  difcharges  the  mortgage* 
the  wife  of  the  vendor  will  not  oe  entitled  to  her  dower  in  eqnuy. 
6thly.  If  a  perfon  dies  feifed  in  fee,  fubjefl  to  a  term  of  years,  if  the 
term  be  a  term  in  grofs,  for  fecuring  the  payment  of  a  fom  of  mo- 
ney, the  widow,  by  diichar^inc  the  money  fecnred  by  it,  or  paying 
one-third  of  the  intereft,  will  be  entitled  to  dower,  ythly.  It  the 
term  be  an  oucftanding  fatisfied  term,  (he  will  alfo  be  intitled  to  her 
dower  againft  the  heir.  Ante  32.  a.  firo.  Abr.  Dower  44.  60.  89. 
i.RoU.  Abn  678.  Bodmin  and  Vandebendy,  Shower's  Cafes  in  Par- 
liament, 69.  Brown  v.  Gibbs,  Precedents  in  Chancery,  97.  Wray 
v.  Williams,  ibid.  ici.  Dudley  v.  Dudley,  241,  ibid.  201.  Banks 
T.  Sntton,  2.  P.  Williams  700.  Hill  v.  Adams,  2.  Atkyns  208. 
Amb.  6.  under  the  name  of  Swannock  v.  Lifford.— The  laft  of 
thefe  cafes  applies  particularly  to  the  pofition  contained  under  the 
5th  divlfion,— that  in  the  cafe  of  a  purchafor,  the  wife  vrill  not  be  ' 
relieved  in  equity  againfl  an  outilanding  term  of  years.-— As  this 
circumftance  frequently  bccufs  in  praflice,  and  the  general  doctrine 
of  terms  of  years,  as  they  affed  aower,  is  very  important,  we  pre* 
fent  the  reader  with  a  manufcript  note  of  lord  Hardwicke's  argu- 
ment, on  making  his  decree  in  the  cafe  laft  mentioned,  where  he 
enters  very  largely,  and  with  his  ufual  ability,  both  on  the  general 
dodrine,  and  its  applicadon  to  the  point  in  quedioo.   . 

**  Lord  Chancellor^— Plaintiff's  hu(band,  being  feiiedof  a 
freehold  eflate,  fubjefl  to  a  term  of  one  thoufand  years  (landing  out 
in  a  mortgage,  by  virtue  of  a  mortgage  made  by  his  father,  conveys 
the  inheritance  to  defendant  for  a  valuable  confideration;  and,  at 
the  time  of  this  conveyance,  defendant  takes  an  afljgnment  of  the 
term  in  mortgage,  in  the  name  of  truftees,  to  wait  and  attend  npo9 
fuch  inheritance :  and  now  the  plaintiiF  brings  her  bill  againft  de- 
fendant the  purchafer,  for  dower,  praying  to  be  admitted  to  redeem 
this  mortgage  term,  and  to  have  it  out  o(  the  way;  and,  upon  pay- 
ment of  her  proportion  of  the  mortgage  money,  to  be  let  into  hef 
dower  immeaiately,  that  ihe  might  not  wait  till  the  determination 
of  the  term.— Queltion  is.  Whether  the  court  ought  to  decree 
this,  under  the  prefent  circumflanoes  of  the  cafe  ?  I  cannot  fay 
but,  that  the  decree  already  made  at  the  rolls  for  plaintiff  the 
widow,  is  abfolutely  confident  with  the  mere  reafon  of  the  things 
if  it  was  not  to  be  confidered  originally,  and  fettled ;  but,  as  thia 
mud  depend,  not  only  upon  the  precedents  of  the  court,  but  the 
pradice  of  conveying  titles  to  eltates,  upon  which  the  preeedents 
themfelves  were  fettled,  I  do  not  wonder  that  a  decree  of  thU 
kind  fhould  be  made  by  a  judge,  who  was  not  abfolutely  conver- 
lant  in  fuch  precedents  of  (he  co|^rc^  an4  the  diilin^ons  takeii 
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thereiiu  Bot,  upon  confideradon  of  them,  and  the  great  authority 
relied  upon,  of  lady  Radnor  and  Vandebendy,  Show*  P*  C.  I  am 
of  opinion»  that  the  decree  ought  to  be  reveffed*  And,  if  it  Ihouhi 
not,  would  it  not  be  going  diredlly  contrary  to  that  great  autho- 
rity, and  the  reafons  upon  which  it  is  founded,  and  make  fuch  un- 
certainty in  this  court  in  regard  to  parchafes,  that  the  fubjed  would 
not  know  what  to  rely  upon  ?  Tne  wife  here  claims  her  dower> 
fubjed  to  a  term  originally  (landing  out  in  a  mortgage.  The  con* 
fequence  of  that  is>  that,  in  law,  thoagh  (he  might  have  brought 
her  writ  cf  dower,  and  recovered  judgment,  yet  me  could  not  havo 
had  the  benefit  of  it,  till  after  the  determination  of  the  term ;  for 
the  judgment  would  be,  with  a  etjfat  extcutio  till  that  time. '  This 
was  the  wife's  legal  remedy;  and,  that  being  fo,  (he  comes  into  this 
court  upon  the  foundation  of  her  general  right  of  dower,  to  be  de- 
livered from  that  re(lri6tion  which  the  law  impofes  upon  her,  front 
having  the  benefit  of  it,  till  foch  determination  of  the  term,  and  to 
be  admitted  to  redeem  this  term,  which  is  now  not  in  the  hand^  of 
the  mortgagee,  but  of  the  purchafor,  as  being  affigned  to  attend 
upon  the  inheritance,  and  for  the  other  purpofes  before  mentioned: 
and,  though  the  aiEgnment  is  not  in  the  words  ^  to  protedk  the  in* 
heriunce  from  dower,  or  mefne  incumbrances,"  yet  it  is  always  fo 
underitood ;  otherwife  there  would  be  no  ufe  in  taking  the  term  in 
the  name  of  a  truftee.«— It  is  admitted  by  the  defendant,  in  cafe 
things  had  flood  as  they  were  at  the  time  of  the  marriage,  viz. 
that  the  term  had  been  in  the  mortgagee,  and  inheritance  in  the 
Jiuiband,  as  heir,  or  porchaied  from  him  by  the  purchafbr  without  af- 
£gnment  of  the  term,  as  here,  the  wife,  as  eiHitled  to  dower,  might 
then  have  come  here  to  redeem  the  mortgage,  to  have,  the  benefit 
pf  coming  at  her  dower  immediately,  by  paying  off  the  mortgage 
money,  or  keeping  down  the  intereft  for  the  benefit  of  the  heir  or 
purchafor.  And  even  this  was,  (when  originally  fettled)  going  a 
good  way  in  favour  of  a  dowerefs,  though  it  was  confident  with 
the  reafon  of  the  thing ;  for,  as  ihe  was  entitled  to  dower,  and  as  a 
mortgage  is  only  a  redeemable  intereft,  it  is  fit  the  equity  of  re- 
demption (hould  follow  the  nature  of  the  intereft  in  the  cftate;  and 
ihe  to  be.  endowed,  and  the  heir  at  law  to  be  entitled  to  the  inhe- 
ritance fubjed  to  fuch  dower,  was  giving  the  wife  a  real  benefit 
arifing  from  her  dower,  and  not  a  mere  nominal  one,  as  it  would  be 
at  law,  where  there  is  an  outftanding  term ;  for,  when  the  law  fays,  (he 
fiiall  have  judgment  for  dower,  but  with  a  ajfat  gxecmtio  till  the  deter- 
mination of  the  term,  that  is  in  fad  to  fay,  (he  (hall  have  no  do«ver» 
and  therefore  this  court,  as  again d  the  heir,  but  not  the  purcha(er  of 
the  term  and  inheritance,  gives  her  the  benefit  of  her  dower,  by  re- 
moving the  term.  And,  if  all  the  cafes  of  tenancy  in  dower  and 
curtefy  likewife  were  now  originally  to  be  confidered,  it  might  as 
well  be  left  upon  the  flrength  of  the  law,  for  it  is  undoubtedly  a 
mere  legal  title  that  the  one  has,  as  well  as  the  other ;  and  there  is 
no  con  trad  of  the  party's  intervening.  Therefore,  if  a  woman 
parries,  and  the  hufoand  is  in  poflefiion  of  an  eftate,  or,  if  a  mail 
marries,  and  the  woman  is  in  poiTeflion  of  an  eftate,  each  party 
knows  that,  at  the  time  of  the  marriage,  their  eftates  are  liable  and 
fttbje^,  on  the  one  fide,  to  a  tenancy  by  the  curtefy,  and,  on  the 
other,  to  dower  and  to  all  mefne  incumbrances  and  terms;  and 
there  is  no  harm  to  fay,  that  both  (hall  take  their  chance.  The 
^^{mmiferation,  in  rcf|>€»ft  to  dowerj  has  oiifc^  &9m  the  determina- 
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[Note  105*]  "  tioQs  in  favour  of  tenancy  by  the  curtefy ;  and  indeed,  the  dilBiic-  f  208  2*1 

tion  made  between  dower  and  tenant  by  curtefy  is  foonded  apon^  '  *^ 
very  flight  reafons ;  but»  however,  it  has  been  fo  ellabliflied.  The 
ereat  point»  in  this  cafe,  depends  upon  the  determination  in  cafe  of 
lord  Radnor  and  Vandebendy,  in  Show.  P.  C.  and  Preced.  Chan, 
and  that  was  thus :  (I  mention  it  from  lord  Soroer»'s  own  notca) 
—It  was  fent  to  the  niafter,  in  order  to  (late  the  caic,  who  Aated 
it :— That,  Charles  earl  of  Warwick,  upon  the  marriage  of  his  fon, 
fecded  his  eftate,  as  to  part,  in  jointure  to  his  lady,  and  part,  upon 
the  Ton  in  tail,  and  part,  upon  himfelf  in  tail;  and,  upon  failure  of 
liTue  male,  then  to  trultees  for  99  years,  to  be  difpofed  of  by  the 
faid  e%rl,  either  by  deed  or  will,  and,  for  want  of  fuch  appointment, 
the  term  was  declared  to  be  for  the  next  in  remainder,  and  to  be 
attendant  upon  the  inheritance;  and,  as  to  a  third  part  of  a  moiety 
of  the  eftate,  it  was  limited  to  lord  Bodmyn  in  tail.  The  fon  died 
without  iifue;  and  then  the  earl,  accordmg  to  his  power  of  ap- 
pointment,  charees  the  eAate  with  fome  annuities,  fome  of  which 
were  determined  at  the  time  of  the  purchafe  in  quelHon,  and  ibme 
were  continuing;  and  then  the  truil  term,  which  was  merely  fuch, 
was  to  be  attendant  upon  the  inheritance.  Vandebendy  purchafes 
of  lord  Bodmyn,  plaintiff's  hufband,  that  part  of  the  eftate  limited 
to  him;  and  took,  not  only  a  conveyance,  but  a  recognizance  in  two 
ilatntes,  in  very  coniidcrable  fums,  to  indemnify  the  eftate  from  in* 
combrances,  and  againll  the  wii'e's  dower,  and  for  fuffering  a  reco- 
very, and  took  an  aiHgnment  of  the  term.  Vandebendy  afterwards 
conveys  to  Hr  John  Rothcram,  which  occafioned  it  to  be  called  in 
Preced.  Chanc.  65.  by  the  name  of  lady  Radnor  v.  Rotheram.-^- 
Lady  Radnor  brought  bill  to  have  the  benefit  of  dower  againft  Vai)« 
debendy,  (who  purchafed  of  lord  Bodmyn  her  hufband,)  and  to  fet 
this  term  out  of  the  way ;  and,  by  the  decree  before  made,  lord 
Jefferys  inclined  to  give  relief,  and  did  fet  the  term  out  of  the  way, 
and  direA  ihe  ihould  bring  dower  at  law;  but  lord  Somers  re- 
verfed  that  decree;  and,  upon  appeal  to  the  houfe  of  lords,  the  rc}« 
verfal  was  affirmed.  There  was  great  doubt  in  this  court,  and  {a 
in  the  houfe  of  lords ;  and  there  was  a  great  inclination  in  the  houte 
to  reverfe  that  decree  of  lord  Somers ;  but,  when  the  counfel  can^ 
to  the  bar,  the  lords  afked.  Whether  it  was  ui'ual  for  conveyancers 
to  convey  term  for  years  to  attend  the  inheritance,  to  prevent 
dower  ?  and  the  counfel,  with  great  candor,  faying  it  was,  the  lords 
affirmed  lord  Somers'  decree.  The  point  that  weighed  in  the  judg* 
jnent  was,  that  this  was  the  cafe  of  a  purchafe  for  valuable  conh- 
deration;  that,  in  making  conveyances,  purchafers  relied  upon 
that  method  of  taking  a  conveyance  of  the  inheritance  to  them- 
felves,  and  an  affignmtnt  of  the  ttrm  Handing  out  to  a  trufiee,  ro  at- 
tend it;  that  the  outflanding  term  was  prior  to  the  title  of  dower 
in  the  wife,  and,  therefore,  purchafers  have  relied  upon  that,  as  a 
bar  to  fuch  dower;  fo  that  this  court  and  houfe  of  lords  were  of 
opinion,  that,  if  they  were  not  to  permit  that  to  be  fo,  it  would  be 
to  overturn  the  general  rule,  which  had  been  eftabliflied  and  prac* 
tifed  by  many  titles  to  eftates,  and  tend  to  make  fuch  titles  preca- 
rious for  the  future.  And^  as  to  what  was  faid  in  the  cafe  of  Brown 
l^nd  Gibbs,  Preced.  Chanc.  99.  viz^  that,  though  there  was  a  pur* 
chafer,  in  the  cafe  of  lord  Radnor  and  Vandebendy,  yet,  tha:  the 
court  did  not  go  upon  that  reafon — I  do  not  know  who  reported 
'  that  IQ  b^  the  laying  gf  th^  court  ^  bu(  this  1  know,  that  that  was 
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*'  the  6n\y  reafon  for  the  determination  there ;  and  that  is  plain>  for 
Vandebend/>  the  purchafer*  having  purchafed  for  a  valuable  confi- 
deration>  lord  Somers  did  rely  upon  that  greatly ;  for  he  faid,  it 
has  been  always  looked  upon,  that  a  term,  purchafed  in  by  fuch  a 
perfon  to  prote^  the  inheritance  againft  dower,  &c.  has  been  fuffi« 
cient  for  that  purpoTe  i  and  therefore,  it  would  not  only  be  a  new 
thing  to  determine  it  ihould  not,  but  of  very  great  confequencej 
and  greater  than  what  appears  at  iirft  view,  befides  what  has  been 
already  mentionedi  and  efpecially*  ilnce  praditioners  have  all  along 
adviCed  this  jnethod,  whereby  many  perfons  have  been  purchafer^ 
in  that  way;  and  there  cannot  be  a  ftronger  argument  againfl  al- 
tering this  method  by  any  determination,  than  to  fay,  ic  was  never 
done :  but  the  argument  by  the  counfel  was  of  another  nature;  for 
they  faid,  that  judgment  has  been  given  for  dower  in  all  ages,  and« 
in  the  cafe  of  a  term*  as  in  the  prefent  cafe,  ftie  might  come  into 
this  court;»  to  have  the  benefit  of  her  dower,  notwichitanding  fach 
term.  Ever  iince  this  cafe,  it  has  always  been  faid  that  the  court  is  ' 
bound  by  it;  and,  on  the  other  hand,  I  have  heard  it  often  faid  by 
the  court,  that  they  will  go  no  farther.  And  therefore,  to  have  the 
benefit  of  a  determination,  every  perfon's  cafe  mud  be  exadly  and 
ibidly  the  fame  with  that.  I  am  of  the  fame  opinion  too,  and  will 
not  go  any  further  than  that  cafe  does.  So  that,  then  the  queition 
cornea  to  be  this.  Whether  there  is  any  diHinflion  between  this  cafe 
and  that?  It  is  faid,  that,  there  the  purchafer  was  allowed  to  protc^i 
hitafelf,  by  taking  in  the  term  attendant  upon  the  inheritance,  becaufe 
that  was  a  fatisfied  term*  which,  in  the  confideration  of  this  court, 
was  become  part  of  the  fee ;  that  he  purchafed  the  whole  eftate  of 
the  huibandy  and,  therefore>  an  old  term,  fuch  as  that  was,  has  been 
allowed  to  be  fo  afiigned,  to  protect  the  inheritance ;  but  that,  in ' 
this  cafe,  the  hulband  had  nothing  in  the  termi  becaufe  he  was 
owner  of  the  inheritance  fubiedt  to  it,  and  to  the  equity  of  redemp- 
tion of  it;  and,  for  that,  at  the  time  of  the  purchafe,  the  term  was 
in  mortgage,  and  (landing  out,  and  the  money  advanced  ftill  due 
upon  it,  that  it  was  a  fecurity  feparate  from  the  hu (band's  inherit- 
ance, and  the  purchafer  took  it  from  the  mortgagee  only  and  not 
from  the  hufband.  But,  I  think,  that  makes  no  difttrence  here  from 
that  of  Vandebendy.  If  there  is  any  difFt!rence,  it  15  againft  the 
plaintiff,  and  makes  the  cafe  much  (Ironger  in  favour  of  the  prefent 
purchafer.  It  is  difficult  to  fay,  upbn  the  (late  of  the  cafe,  that  the 
term  there  was  a  fatbfied  term  at  the  time  of  the  purchafe.  I  ra- 
ther think  it  was  not ;  for  lord  Somers  dates  it,  that  the  earl  War- 
wick, who  had  the  power  of  appointing  the  truft  term,  did  ap« 
point  it,  by  charging  it  with  fome  annuities,  which  .were  to  coat- 
mence  a  year  after,  and  that  fome  of  them  were  continuing,  and 
iomc  of  them  determined,  and«  I  think,  after  the  purchafe  made^ 
and,  if  that  was  fo,  this  was  not  a  fatisfied  term,  but  Hill  fnbfift- 
ing  to  pay  thofe  annuitiei,  which  were  incumbrances  continuing 
npon  the  terms ;  fo  that  Vandebendy,  who  took  the  iiflignment  of 
the  term,  took  it  fubjed  to  the  trull  fo  continuing  on  it,  in  like  man- 
ner as  the  purchafer  here  took  the  term,  fubjedt  to  the  mortgage, 
and  the  money  due  thereon.  Therefore,  the  didinftion  endeavoured 
to  be  made  between  the  cafe  there  being  a  fatisfied  term,  and  this 
being  a  mortgage  term,  not  fatisfied,  fails.  But,  fuppofing  the 
term  had  been  fatisfied,  how  would  that  make^ny  difference?  It  it 
txoe,  thi^t  would  then  have  been  a  trud  for  th#  hu(band  and  his 
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pioi»  105*2 '^  heirs^  and  he  would  hare  it  as  part  of  his  owiieHhip  and  dominion  T  208.  2* 

oyer  the  eiUte;  and«  confcquently,  it  woald  be  fabjeft  to  dower,  ^ 
as  agaittft  the  hufband.  For»  if  hofband  dies>  and  there  is  a  fatis* 
ied  term  continuing,  the  wife  would  be  entitled  to  come  into  this 
coart,  tgainft  the  heir,  to  fet  that  term  out  of  the  way,  in  order  to 
iMtre  the  benefit  of  her  dower ;  and  that  is  exprefsly  fo  faid  in  the 
cafe  of  fianks  and  Sotton,  a.  Wms,  700.  by  the  ma^r  of  the  rolls, 
mid  he  cites  a  cafe  to  that  purpofe :  and  nndoubtedly  (he  would, 
withoot  paying  any  thing*  And  if»  in  the  prefent  cafe,  the  hoiband 
Iwd  made  no  conveyance  to  the  pnrchafer,  and  the  mortgage  had 
codtinned  in  the  mortgagee,  or  his  afltgnee,  and  the  equity  of  re* 
4emption  had  defcended  on  the  heir,  ihe  wonld  have  been  entitled. 
Itkewife  to  dower  againft  him,  by  redeeming  the  term,  and  paying 
lier  propordott  of  the  mortgage  money^  or  by  keeping  down  the 
intereft  But,  if  a  term  fer  years  is  in  mortgage,  and  a  perfen  pnr- 
chafes  the  inheritance  of  the  hufband,  and  takes  an  affignment  of 
die  term  feom  the  mortgagee,  by  paying  off  the  money,  not  only  to 
liave  the  tnift  of  the  term  as  a  fecurity,  but  to  proteA  the  inherit- 
ance fo  parchafed,  would  it  not  be  hard  to  take  awav  the  benefit  of 
it  from  him  ?  Shall  it  be  faid,  that  he  (hall  have  a  lefs  inheritance 
by  taking  in  a  mortgage  term  in  that  manner,  by  adually  paying 
olFthe  mortgage  money,  than  if  he  had  taken  an  old  iatisfiea  term, 
lor  which  he  never  paid  any  thing  ?  Therefore,  if  the  term,  in 
lady  Radnor*s  cafe,  had  been  a  fatisfiedone,  that  would  have  been  fo 
lar  from  diftingnifliing  that  cafe  from  this  in  favour  of  the  plaintiff, 
that  it  would  have  been  rather  ftronger  in  favour  ofthe  parchafer ; 
for  here,  he  paid  a  confideradon  for  the  outftanding  term,  and 
there,  would  have  been  nothing  paid  for  fuch  fatisfied  term*  But, 
it  is  faid,  that  tins  purchafe  of  the  mortgage  was  from  the  mort* 
gagee,  and  not  from  the  hufband.  If  that  was  fo,  I  do  not  know 
that  this  would  make  any  difference,  becaufe  the  hufband  here  join- 
ed in  the  affi^nment  of  di6  mortgage.  But,  what  refolts  from  this 
cafe  is,  that,  it  was  part  of  the  agreement  of  all  the  parties,  (the 
bufband  joining)  that  the  term  fhould  be  purchafed  in,  by  the  pur- 
N  chafer  of  the  efiate,  to  attend  his  inheritance;  and  that  is  the  vtry 

truft  declared  by  the  deed.  It  has  been  admitted  here,  that,  if  the 
hufband  had  paid  off  the  mortgage  himfelf,  after  the  coverture,  and 
taken  an  afiignment  of  the  term  in  mortgage,  in  truf^  for  him  and 
his  heirs,  to  attend  the  inheritance,  (in  which  cafe  it  wouki  have 
then  become  a  fatisfied  term;)  and,  after  this,  a  purchafer  had  pur- 
chafed from  him,  and  paid  him  the  whole  money,  and  taken  a  con- 
veyance ofthe  inheritance  from  him,  and  an  affignment  ofthe  term 
from  the  truflees,  that  wonld  have  been  very  well,  and  within  the 
cafe  diredly  of  lady  Radnor.  What  is  the  difference,  then,  in  the 
seafon  of  the  thing,  whether  the  hufband  pays  off  the  mongage 
kimfell^  and  takes  aflignment  of  the  term,  in  trufl  for  himfetf  and 
his  heirs,  and  then  fells  to  a  purchafer  the  inheritance,  who  takes 
the  term  from  the  truflees;  or,  when  the  purchafer  comes,  and  pur- 
chafes  the  inheritance  from  the  hufband,  and  pays  off  the  mort* 
gage,  and  takes  an  affignment  of  the  term  to  himfelf?  Is  the  caft 
the  lefs  ftrong  for  that?  It  is  rather  flronger.— •It  is  admitted  that, 
if  this  had  been  an  old  fatisfied  term,  flanding  out  attendant  upon 
the  inheritance,  and  a  purchafer  had  purchafed  from  the  hufband, 
and  had  taken  in  this  term,  that  would  have  protected  the  inherit- 
ance.  That«  if  a  man,  before  marriage,  conveys  hit  eftatc  private^ 

«•  ly^    - 
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«  ly»  without  the  knowledge  of  his  wife>  to  tmftees,  in  truft  for  him- 
felf  and  his  heirs  in  fee,  that  will  prevent  dower.  So,  if  a  man 
parchafes  an  ellate  after  coverture,  and  takes  a  conveyance  to  truf- 
tees,  in  truft  for  hinfelf  and  his  heirs,  that  will  put  an  end  to  dower: 
fo»  if  he  takes  an  ellate  in  jointenancy,  or  a  conveyance  to  himfelf 
for  a  long  term  of  years.  But,  it  is  objedled,  that,  the  ad  dont 
here  by  the  purchafer,  at  the  time  of  his  purchafe,  he  having  notice 
of  the  marriage,  will  put  the  wife  in  a  worfe  condition  than  ftie  would 
have  been  in  orieinally,  if  the  purchafer  had  not  intervened ;  fincc 
then,  there  would  have  been  a  redeemable  mortgage,  (the  equity 
of  redemption  being  in  the  hufband,)  and  the  huiband  dyidg,  ihe 
would  be  entitled  to  redeem  fuch  mortgage,  and  then,  to  have  had 
dower;  and  therefore,  by  the  purchafer's  kaowing  of  the  tide  of 
dower,  by  reafon  of  the  marriage,  he  would  have  put  her  into  a 
worfe  condition,  which  in  equity  he  ought  not  to  have  done;  aijd 
this  ought  not  to  alter  her  right.  But  this  does  not  difier  from  the 
common  cafe.  For,  in  this  cafe,  fuppofe  the  huiband  had,  before 
the  purchafe,  redeemed  the  mortgage,  and  taken  an  alignment 
of  the  mortgage  term,  in  truft  for  himfelf  and  his  hdrs,  to  attend 
the  inheritance,  and,  after  that,  the  purchafer  had  purchafed  front 
htm,  and  taken  an  affignment  of  fuch  attendant  term,  in  tmft  to 
him  and  hb  heir^,  would  not  that  have  altered  the  wife's  right  to 
dower,  though  without  that  intervention  of  the  purchafer  ?  She  would 
be  intitled  to  her  dower,  as  againft  the  heir;  k>  likewife,  in  the  caie 
of  an  old  term  attending  upon  the  inheritance  in  truft;  but  this, 
purchafe  prevents  the  delcent  of  the  eftate  to  the  heir,  and  there- 
fore it  is  not  to  be  faid,  that  the  purchafers  have  put  the  wife  in  a 
worfe  condition,  by  the  interventioH  of  their  purchafe;  but,  be- 
caufe  conveyancers  did  rely  upon  the  affignment  of  the  term  to 
truftees  .to  proted  the  inheritance,  as  fufficient  for  that  purpofe,  it 
was  deto-mmed  as  has  been  mentioned  ;  and  I  do  not  fee  how  the 
prefent  cafe  can  diffier  from  that  of  an  old  term  to  attend  the  inhe- 
ritance. But  the  prefent  point  is,  that,  here  the  term  was  in  the 
mortgagee,  and  the  inheritance  in  the  hufband.  The  term  will 
fiand  on  the  way  of  dower  at  law,  and  the  purchafer  comes  in  upon 
that  foot,  pays  his  money,  and  relies  upon  that  term  to  proted  hii 
purchafe ;  and  tlierefore,  I  think,  this  is  ftridly  within  the  reafon 
of  the  cafe  of  lady  Radnor  and  Vandebendy,  and  all  the  other  cafes 
grounded  upon  it.  Another  diftin^Hon  made  is,  that  here  is  an 
exprefs  covenant  taken  from  the  hufband  againft  the  dower  of  his 
wife ;  for  the  covenant  is,  that  the  purchafer  fhould  enjoy  the  eftace 
free  from  incumbrances,  &c.  and  from  all  dowers,  ^c.  and  par- 
ticularly the  dower  of  the  plaintiff; 'and  then  there  is  a  covenant 
for  £uther  afTurance :  and,  that  this  fhews,  that  the  purchaler  re- 
lied upon  this  covenant  as  his  fecurity  to  indemnify  him  againft 
dower ;  and,  that  it  is  plain,  without  queftion,  this  is  notice  of  the 
dower.  A  man  may  reafonably  take  a  covenant  again  ft  fuch  right  of 
dower,  and  yet  rely  upon  the  fecurity  of  the  trult  term  beiides,  and 
may  take  fuch  covenant  againfl  any  damages,  in  refpeft  to  any 
fuits  by  the  wife  for  dower.  The  purchafer  did  not  purchafe  her^ 
fubjedt  to  his  wife's  dower,  for  he  paid  a  price  for  the  eftate  ex^u- 
five  of  it.  If  the  eftate  in  his  hands  had  been  fubje^  to  the  dower, 
then  the  covenant  againft  it  of  the  hufband's  would  not  have  figni* 
ficd.  But,  however,  be  that  as  it  will,  it  is  fimilar  to  that  of  Van- 
debeady ;  for  there,  the  purchafer  took  two  fUtut^s,  (with  defea* 

'«  zance,) 
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(Note  105  J  ''  zaiice»)  to  indetnnlfy  the  eflate  from  incumbrances,  and  the  wife's  r2d8t  i/t 
dower,  and  to  fuiFcr  a  recovery ;  and  it  was  iniified  upon  there,  by  ^  '^ 

the  counfel,  as  is  here ;  but  lord  Somers  fald,  thotigh  a  man  does 
take  fuch  fecurity,  which  he  does  to  prevent  any  damaees  that  may 
arife,  yet  that  does  not  preclude  him  from  any  favour  he  is  entitled 
to.  Another  coniideration  in  this  cafe  is,  length  of  time;  for  the  pur- 
chafe  was  made  in  171  i.  The  hufband  died  in  1719*  and  the  plain- 
titf*,  the  widow,  never  brought  dower,  or  the  prefenc  bill,  till  1737  } 
and  it  appears,  that  defendant,  the  purchafer,  has  flnce  made  great 
improvement  upon  the  eflate,  and  therefore  it  would  be  very  hard# 
efpecially  after  the  fcveral  cafes  determined  in  favour  of  pur« 
chafers,  even  if  there  was  a  hair's  breadth  of  a  diflindlion  between 
this  cafe  and  that  of  lady  Radnor  and  Vandebendy,  to  fuffer  the 
plaintiff  now  to  come  here  for  dower.  It  is  faid,  about  10  years 
ago  plaintiff  did  claim  her  dower  of  the  prefent  defendant,  which 
amounted  to  notice  to  him  0/  fach  dower,  ^which  he  did  noe 
want.^  But,  however,  the  making  a  claim,  and  then  not  proceeding 
direclfy  upon  it,  (hews,  that  plaintiiF  was  conu(ant  of  her  rights 
but  would  not  proceed ;  and  the  purchafer  mull  think,  by  her  de- 
laying fo  to  do,  that  fhe  would  not,  and  that  might  be  an  induce-* 
ment  for  him  to  make  fuch  improvements  as  he  has  done«  There- 
fore, upon  the  whole,  I  think  the  decree  ought  to  be  reverfed,  and 
the  bill  to  be  difmiffed;  but  I  will  not  give  cofls*'* 

In  the  above  cafe.  Chute,  Clarke,  and  Weldon  for  plaindff,  cited 
Attorney-general  and  Scot.  Lord  Talbot's  dme.  See  z,  Wmu 
6^1.  in  the  margin.  Lady  Radnor  and  Vandebcndy,  Show.  P.  C^ 
69.    Precede  Chan.  65.  97*  113.     2.  Wms.  632. 

Attorney  .general.  Brown,  Gapper,  and  Murray  contra,  cited 
the  above  cafes,  and  Mitchell  and  Reynolds,  at  the  RoUs,  I730« 
**  Bill  was  brought  for  dower^  and  cafe  was,  the  hulhand,  in  1710J 
had  made  a  mortgage  for  ^.500,  for  the  term  of  1000  years^ 
which  was  afligned  to^.  S,  after  the  marriage  of  plaintiff,  to  fecure 
a  farther  fum.  The  hufband  mortgages  another  eflate  in  fee,  and 
both  thefe  mortgages  were  alTigned  to  dtfeniiant;  and,  in  1725^ 
defendant  came  to  an  account  with  the  hufband,  and  likewife  came 
to  an  agreement  with  him  for  the  purchafe  of  the  eflate,  for  tho 
mortgage  fum  onlyi  Accordingly,  the  hufband  conveyed  the  equity 
of  redemption.  One  queflion  arofe,  relating  to  the  elUte  mortgaged 
in  fee ;  and  another,  in  refpedl  to  the  mortgage  for  years.  And  as 
to  the  mortgage  for  years,  the  mailer  of  the  rcils  faid,  the  dowerefs 
fhould  have  dower  out  of  a  term  for  years,  where  the  inheritance 
was  .in  the  hufband,  as  againil  the  heir  of  the  huiband,  or  againfl  a 
volunteer ;  but  it  is  fettled,  tliat  fhe  fhall  not  as  againfl  a  purchafer 
for  a  valuable  confideration ;  and  cited  the  cafe  of  lady  Radnor  and 
Vandebcndy.  And  he  faid  likewife  what  was  mentioned  before,  in 
the  principal  cafe,  relating  to  the  method  of  conveyances ;  but  tha( 
he  could  not  look  upon  defendant  here  as  a  purchafer,  becaufe  he 
•  could  not  look  upon  the  method  here  tak^u  between  him  and  huf- 

baad  as  a  purchafe,  the  agreement  for  the  purchfifc:  being  for  the 
mortgage  money  only;  therefore  relieved  i^e  widow.  But  fjiid^ 
that  he  would  not  relitfve  her  a«  againll  a  purcbafer." 

[Note  X06.]        (i)  It  has  been  long  fettled  In  equity,  that  mwtg^gt, money  is  to  [^oS*  ^*l 
he  paiJf  not  to  tU  l.\ir,  hut  to  the  exechi»t\     And  this  holds  ih.)'  the 
mortgage  be  iu  fee  5  iho*  the  coiiditioit  be  for  payment  10  the  mort- 
gagee. 
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,gag€C,  his  heirs  or  executors ;  tho'  there  is  no  want  of  aflets ; 
and  tho*  there  be  no  bond  given,  or  covenant  entered  into  by  the 
mortgagor,  for  payment  of  the  money ;  and  whether  the  mortgage 
be  forfeited  or  not,  at  the  death  of  the  mortgagee;  for  equity  con- 
iiders  a  mortgage  as  part  of  the  mortgagee's  perfonaUy.     See  the 
argument  of  lord  keeper  Finch  in  Thombrough  v.  fiaker,  i.  Cha« 
Ca.  285.  and  fee  2.Cha.  Ca.  50,51.  187.  224.     2.  Vent.  348. 
351. — This  follows  from  the  principle,  that  in  equity  the  lands  are 
Only  conlidcred  as  a  pledge  or  fccurity  for  the  money  lent,  and  the 
money  is  the  principal,  if  not  the  fole  object.     In  adopting  this 
rule,  courts  of  equity  appear  to  have  been  guided  by  the  fame  rea- 
soning, which  in  former  times  made  courts  of  law  confider  the 
eftates  of  tenant  by  flatute  merchant  and  tenant  by  flatute  flaple 
merely  as  chattel  interells.     Thefe,  from  their  uncertain  nature, 
ought  to  have  been  coniidered  as  freehold;   but  being,  as  mr. 
.  jallice  Blackflone  obferves,  a  fecurity  and  remedy  provided  for 
perfonal  debts,  to  which  debts  the  executor  is  entitled,  the  law  has 
therefore  thus  directed  their  fuccelCon ;  as  judging  it  reafonable^ 
from  a  principle  of  natural  equity,  that  the  fecurity  and  remedy 
fhould  be  veiled  in  them,  to  whom  the  debts,  if  recovered,  would 
belong.     2«  £la.  Com.  clu  10.  fe£l.  5.     Still  however  the  mort- 
gage is  coniidered  as  forfeited  in  law,  and  the  mortgagor  can  only 
recover  the  mortgaged  lands  back,  by  the  aid  of  equity. — As  it  is 
among  the  maxims  of  equity,  that  whoever  claims  equity  mufl  do 
equity ;  and  that  in  payment  of  debts,  equality  is  the  higheft  equity  ; 
it  has  been  fettled,  that,  if  the  equity  of  redemption  of  lands  of  a 
mortgagor  in  fee  defcends  upon  the  heir,  it  is  equitable  ^Jfets  in  bit 
hands ;  and  debts  bv  fpecialty  and  fimple  contract  are  paid  in  equal 
proportion.     But,  \i  the.  equity  of  redemftion  of  lands  of  a  mortgagot^ 
for  years  defcends  vfon  the  heir,  it  is  legal  afjets^  and  the  debts  arc 
then  paid  according  to  their  legal  priority :  yet,  in  this  latter  cafe, 
if  the  creditor  is  obliged  to  pray  the  aid  of  equity,  the  court  will 
dire£l  fimple  contract  and  fpecialty  creditors,  notwithilanding  td^ 
aflets  are  legal,  to  come  in  proportionably ;  and  if  there  is  not  fuf* 
ficieat  to  pay  all,  the  lofs  to  fall  equally  on  all,— See  29.  C.  2* 
5.  10,  II.   3.  &  4.  W.  &  M.  c.  14.     Bennet  v.  Box,  i.  Cha* 
Cafes  12.     Wollenftone  v.  Croft  and  Long,  ib.  32.    Trevor  v. 
Perryor,  ib.   148.      Hexon  v.  Wythan,  ib.  248,      Anonymous 
2.  CJia.  Ca.  54*      Girling  v.  Lee,  i.  Vem.  63.     Child  v.  Ste-> 
phens,  ib.  loi.      Morgan  v.  lord  Sherrard,  ib.  203.      Cole  v. 
Warden,  ib.  410.     Plui^nett  y.  Kirk,ib.  411.     Sawfey  v.  Gower^ 
2.  Vern.  6i.     Anonymous,  ib.  405.    Wilfon  v.  Fielding,  ib.  763. 
Car  v.  countefs  of  Burlington,  i.  P.  W.  228.  the  creditors  of  fie 
Charles  Cox,  ^.  P.  W.  341.  and  fee  i.  Roll.  Abr.  920.    Hob 
265.  It  dfo  follows,  from  the  above  circumflance  of  the  mortgage^ 
lands  being  confidered  in  equity  as  a  fecurity  or  pledge  for  th« 
mortgage  debt,  that,  after  the  legal  forfeiture,  it  continues  as  much 
a  debt  as  before:  Hence,  in  general ,  the  perfonal  eftate  of  the  mort* 
gager  ist  upon  his  deceafe^  to  be  applied  in  difcharge  of  the  mortgagee 
and  this  holds  equally  in  favour  of  the  heir ;  of  a  general  deviiee^ 
or  bares  faSus ;  and  of  a  devifee  of  particular  lands ;  and  whether 
there  is,  or  is  not,  a  bond  or  covenant  for  payment  of  the  money« 
Cope  V.  Cope,  1.  Salk.  450.    Howell  v.  Price,  Prec  in  Cha.  43^. 
Pockley  v.  Pockley,  1.  Vem.  36.    Lord  Winchelfea  v.  NorcliSe, 
I.  Vem.  485.     Bartholomew  v.  May,  !•  Atk.  489.     Galton  v. 
^incockj  2.  Adc  530.     Thii  doarin^  hai  beqi  frei^QQntly  ex* 

(U)  ifodei 
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tended  to  the  cafe  of  a  devife  of  lands  in  truft,  to  pay  off  debts ; 
where  (particulaffy  if  the  perfonalty  is  bequeathed  to  the  executor) 
the  courts*  notwithftanding  an  exprefs  devife  of  a  real  eftate  for 
the  payment  of  debts,  have  dircded  the  perfonalty  to  be  £rft  ap« 
plied  in  payment  of  them.  See  Gower  v.  Mead,  PreCi  in  Cha.  2* 
Dolman  v.  Smith,  ibid.  256.  2.  Vern.  117.  Hall  v.  Brookcr, 
GUb.  Rep.  70,  See  alfo  Bamiield  v.  Wyndham,  Prec.  in  Cha.  101  • 
Wainwright  v.  fiendloe,  Gilb.  Rep.  12.  Supleton  v.  Colviile, 
Ca.  temp.  Talbot  loz^^^ln/ome  cajes^  h&wever,  the  courts  bavi  com^ 
fidered  the  land  as  thi  primary  fund,  and  the  ftrfonalty  merely  as 
auxiliary.  The  perfonal  eflate  is  then  only  a  furety  for  the  lanj^ 
and  will  have  the  fame  equity  as  the  laqd  is  entitled  to,  when  it  is 
pledged  as  a  farety  for  a  pcrforiHl  debt.  This  do£irine  is  rood 
pointedly  and  happily  ftated,  explained,  and  exemplified  by  mr. 
Cox  in  his  note  under  page  664  of  the  firA  volume  ot  his  edition  of 
Peere  Williams«^-Ii  does  not  appear,  that  the  Courts  of  equity  have 
fixed  any  determinate  period  of  time  to  be  fuch  a  length  of  polTcf- 
fion  as  to  bar  the  mortgagor's  right  of  redemption  :  but  as,  in  the 
courts  of  law,  twenty  years  is  a  bar  to  an  entry  or  ejedlment ;  the 
courts  of  equity  (confiUcntly  with  their  general  fyltemt  that  the 
rules  and  pra^ice  of  their  courts  ihould  bear  an  analogy  to  the 
rules  and  pradlice  of  the  courts  of  law)  have  inclined  to  allow  tjbe 
fame  period  of  fvnenty  years  to  be  a  bar  to  a  redemption, '»^Sce  Cook 
V.  Amham,  3.  P.  W.  283.  and  the  note  of  the  editor  at  the  cod 
of  that  cafe. 

[Note  107.  ]       (1)  But  by  the  39.  H.  8.  c.  39.  if  any  perfon  be  indebted  to. [200.  a.] 

the  king  by  recognizance,  obligation^  or  other  fpedalty,  and  die, 
his  heir  (hall  be  charged  therein,  tho'  the  word  **  heir"  be  not  com« 
prifed  in  fuch  recognizance,  &c.  In  the  cafe  of  iir  Gerard  Fleet* 
wood,  8.  Rep.  171.  lord  Coke  obferves,  that  the  freehold  and  in* 
heritanctf  of  the  king's  debtor  are  bound  from  the  time  of  the  debt 
accrued.  If  the  obfervation  be  jull,  it  muft  by  the  common  law 
have  been  immaterial  with  refped  to  the  king,  whether  the  heir  was 
named  in  the  fpecialty  or  not. 

[Note  108.J         (1)  Hob.  9.  Poafc  and  Stylcman— ^  man  was  bound  to  pey  [210.  a.J 

20/.  to  fuch  a  perfon  as  he  (the  obligee)  fijould  by  bis  ikill  appoint. 
7hs  obligee  made  J,  $,  bis  executor,  but  made  no  other  appointment. 
Jt  ivas  refol'ved,  upon  demurrer t  that  the  executor  Jhould  not  ha^e  the 
20/.  for  he  is  only  an  offignee  in  la^w,  tuho  takes  to  the  ufe  of  the  tef 
tator  :  bkt  here  the  condition  is  in  fa*uour  of  an  adual  afftgneif  *wb9 
takes  to  his  onvn  uje.  The  conujee  of  a  fine  leafesjo  the  comsf'orfor  99 
years ^  tvith  condition,  if  the  Icffee  pays  to  the  leffor,  his  heirs  and  af" 
Jsgns,  that  the  ufes  limited  to  the  conufee  and  his  heirs,  by  an  indenture, 
Jhould  ceafe :  the  leffor  dies.  Lord  Nottingham  <was  of  opinion,  that 
the  ufes  fhould  not  ceafe  by  payment  to  the  adminifirator  of  the  leffor, 
becetufe  be  may  be  an  ajjtgnee  in  deed,  as  here.  1 1  May^  1^59*  ^l^ 
Andrew  T'oung.^'^Lord  Nott.  MSS.  notes.«^Howe  y.  Whitebanck. 
Upon  a  fine,  the  ufe  of  land  was  limited  to  J.  for  8b  years,  with  a 
power  to  A.  and  his  afligns  to  make  leafes  for  three  lives,  to  com- 
mence after  the  determination  of  that  term.  ^.  afligned  over  to 
S,  B.  died,  having  made  his' will,  and  appointed  C  his  executor. 
C  afligned  over  to  Z).  .*  D.  in  purfuance  of  the  power,  made  a 
leafe  for  life.  The  queflion  was,  whether  /).  was  fuch  an  aiTignee 
of  ^.  as  to  have  a  power  to  make  this  leafe ;  or  whether  it  (hould 

4  axtend 
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extend  only  to  the  immediate  affignees  of  ^.  T  The  doubt  in  this 
csfe  was  the  greater,  as  there  had  been  a  defcent  upon  an  executor* 
The  cafe  of  Peafe  and  Styleman  was  cited,  where  it  was  faid»  that 
an  executor  or  adminiftrator  fhould  not  in  fome  cafes  be  faid  to  be 
a  fpedal  affignee»  But  all  the  court  feemed  to  incline  to  the  con* 
trary,  and  that  Z).  ibould  be  called  an  afllgnee,  well  enough  for  the 
purpofe  of  makmg  the  leafes  in  queftton>  and  that  fo  mould  any 
perton  that  came  to  the  eftate  under  the  firft  leflee^  though  there 
fliOQld  be  twenty  mefne  affignments.  And  afterwards,  in  the 
Michaelmas  term  following,  judgment  was  given  accordingly.— 
i.  Freem.  476. 

{2  IO«  h.]      (i)  If  if.  redtes  by  his  deed,  that  whereas  he  is  indebted  to  J?.  [Note  109J 

in  tool,  and  he  covenants  with  B,  that  the  lool.  fhall  be  paid  and  ^ 

delivered  to  B.  or  his  affigns,  at  Rotterdam*  in  Holland,  by  C. 
without  any  fuit  at  law,  upon  the  ^^^  requifition  which  (hall  be 
made  of  it ;  in  this  cafe,  the  demand  may  be  in  any  other  place  be- 
£des  Rotterdam  :  for  though  payment  is  to  be  made  at  Rotterdam, 
yet  the  demand  may  be  made  in  any  place ;  and  if  the  demand  b|p 
made  in  England,  or  at  Dort,  which  is  lo  miles  from  Rotterdam, 
it  is  good,  for  he  ought  to  have  reafonable  time  to  pay  it  after  the  de- 
mand, having  refped  to  the  diftance  of  the  place.  But  if  the  demand 
ihoold  be  limited  to  Rotterdam,  perhaps  he  would  never  come  there, 
and  fo  the  covenant  would  be  of  no  efFedt.— -Mich.  1650.  between 
Halfied  and  Vanleyden,  adjudged  upon  a  fpecia)  verdid.  i.  Roll. 
Abr.  443.— In  Brownlow  46.  it  is  laid  down,  that,  if  money  be  ap* 
pointed  by  will  to  be  paid,  and  no  place  limited  for  the  payment, 
there  mull  be  a  requeft  to  pay  the  money,  and  the  executor  is  not 
bound  to  feek  him  to  whom  it  is  to  be  paid. 

|^2II«E*J       (i)  OthtrwDtfi  nnhtH  the  Jeafe  is  'VQid  \  fir  there  no  acceptance  of  [Note  iio.  3 
rent  after*ufards  can  make  it  have  continuance »     Pod.  215.  a.     Lord 
Not.  MS. 

[21  !•  b«3      (i)  Though  he  received  part  of  the  rent,  he  may  re-enter  for  r^ote  m.l 
the  refidoe  that  is  unpaid.     10.  H.  7.  24.  a« 

(2)  Upon  the  marriage  of  lord  Anglefea  with  a  daughter  of  lady  [Note  u  2.  ] 
Dorchefter,  a  term  ot  years  was  limited  in  his  lordihip's  Irim 
eflates,  for  raifing  12000I.  for  the  portions  of  the  daughters.  There 
was  bat  one  daughter  of  the  marriage.  It  was  made  a  quefiion, 
whether  the  portion  was  to  be  paid  in  England,  without  any  deduc^ 
tion  or  allowance  for  the  exchange  from  IreUnd  to  England  ?  ft 
was  determined  in  Chancery,  that  the  portion  ought  to  be  paid  in 
England,  where  the  contrad  was  made  and  the  parties  refided,  and 
not  in  Ireland ;  becaufe  it  was  afum  in  grofi,  and  not  a  rent  ifliiiog 
out  of  land.     Vin.  Abr.  vol.  5.  209. 


[21 2.  b.] 


i 


(i)  It  hath  been  formerly  doubted.  Whether  the  defendant,  in  [Note  tit.l 
fdch  a  cafe^ooght  not  to  plead  fpecially  ?  See  i.  Cro.  IA2.  S.  C. 
I.  Ander.  198.  S.  C.  Mo.  267.  S.  C.  Ow.  45.  Savil  96. 
I.Leon.  311.  But  now  this  point  is  fettled;  for  per  j^  Jmna, 
€ap.  1 6.  left.  12.  if  the  obligor,  his  heirs,  executors,  and  admini* 
Orators,  have,  before  the  action  brought,  paid  to  the  obligee,  hie 
executors  or  adminiftrators^  the  principal  and  intereft  due  by  the 
condition  of  the  bond,  though  fucn  payment  w^l  not  ifaiiUy  madf 

(U  2}  according 
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according  to  the  condition,  yet  it  may  be  pleaded  in  bar  of  fack 
wBdoUf  and  (hall  be  as  effedual  a  bar  thereof  as  if  the  money  bad 
been  paid  at  the  day  and  place,  according  to  the  condition,  and  had 
been  lo  pleaded.     J^uU  to  ibi  nth  edition. 

[Note  1 14.]        (1)  In  Roll  Rep.  296.  it  is  faid.  that  the  reafon  why  a  collate-  [213.  a.] 

ral  thing  cannot  be  fatisfied  with  money,  or  other  collateral  thing« 
is,  becaafe  the  collateral  thine  is  not  due,  and  fo  no  contraA  caa 
be  made  of  it  till  the  day  of  payment ;  and  that  the  reafon  why 
money  may  be  fatisfied  by  a  collateral  thing  is,  becaufe  it  is  of  cer- 
tain value. 

[Note  115.]  0)  ^Z**  107-  ^  «  «^  lettfes^  rendtrini  ''**'  '•  '^  ^"''»  ''  "  f^IS*  ^\ 
nmd  %  for  the  heir  taka  as  purchafor^  and  is  quafi  ajtranger.  HoB, 
130.  Oats  *u.  Frith,  Father  feijed  in  fee  and  Jen  join  in  a  Uafe  /# 
comnUHCi  after  the  death  of  the  father,  rendering  rent  to  the  fen,  and 
dios^  the  refrvaticn  ivas  adjudged  void  \  for  tbtf  the  f on  proves  heir 
iy  tht  event  f  that  does  net  mend  the  cafe  :  but  if  the  refer*vation  had 
ieem  4o  the  heir  tf  the  Itjfor^  omitting  the  leffor,  it  nvouid  have 
teen  good\  fr  tbo*  the  rent  never  ivai  tn  the  father  to  demand,  yet  the 
Jon  nvculd  take  it ;  hot  as  a  furcha/er,  but  as  a  rent  inherent  in  the  root 
^  the  reverfon,  lubith  be  has  by  defcent  from  his  father ;  emd  in  this 
Jenfe  the  rent  itjefnaas  in  the  father^  vise  to  releaje  (iy  the  v/ord  rent, 
tut  net  aliion)  tbo^  not  to  ajk.  So  note  the  difference  (fsys  Hobart) 
nvhen  infuch  a  leafe  the  rent  is  referved  to  the  heirfrfi,  omitting  the 
Mseceftort  vohich  is  good,  and  vjhere  an  annuity  or  voarranty  is  granted 
againfi  the  heir,  omitting  the  ancejior,  vohich  is  not  good*  It  appears 
in  the  cafe  of  Littleton,  that  tho*  the  refervation  to  a  Jlramger  oe  had 
to  carry  amy  rent  to  the  ftranger,  yet  it  *will  be  good  to  the  Uffor,  and 
that  not  only  during  his  life,  but  generally  duriug  all  the  term ;  for 
^vhen  it  is  faid,  rendering  to  I.  S.  the  ivords  I.  S.jball  be  void,  in  the  ' 
J'amt  manner  as  if  he  had  f cad,  rendering  rent  generally  :  bocaujet  \fi^ 
If  a  man  Uefes^  rendering  rent  to  him  and  arranger,  it  is  good  to  him 
clearly^  and  void  to  tbejiranger,  31.  AiT.  30.  %dly,  Irhen  a  man 
lea/eSf  rendering  rent  to  him  and  his  heirs  gentral,  yet  the  lav)  vuill 
direB  it  to  an  Jlj'ue  voho  is  not  his  heir  general^  merely  for  congrnhfs 
fake.  Dyer  115.  ^.  yiir  Thomas  Wyait'/  caje,  and  before  \2,b. 
Difference  befweeu  a  leafe  referving  rent  /»  I.  S.  and  a  leafe  upon  con^ 
'di(ion,  thai  I.  S.Jhedl  recent  er  if  the  rent  be  in  arrears  for  there  wr- 
therJhaU  enter  ;  not  L  S.  becaufe  he  cannot  by  law ;  not  the  lejfor^  be^ 
tanje  there  are  no  viords  to  give  re-entry  to  assy  befidi  I.  S.  But  im- 
Jhe  caje  of  DoSor  and  Studentf  feojfmint  upon  condition^  thsrt  he  Jball 
fay  20 /•  to  I.  S.  and  that  othemuife  L  ^•Jhall  re-enter  \  there,  th^ 
:I.  S«  cannot  re  enters  the  feoffor  can,  for  there  the  conditiose  wae 
treated  iy  thtfrjl  viords  :  and  thd  he  intestdt  tho  advantage  of  this 
to  I.  S.  //  does  not  fignify.  So  28.  H.  8.  Dyer  33.  Devife  to  the 
prior  of  St.  B.  Jo  that  he  pays  to  the  Dean  and  Chapter  of  St,  PaulV, 
and  that  if  he  does  not  fo,  the  Dean  and  Chapter  Jhedl  have  it,  that  ie 
a  'void  condition  to  make  it  a  remainder,  but  it  is  good  for  the  ekvijbt 

**        *       .  to  re-enter.     Difference  betvieen  a  rent  upon  a  leaj'e  and  a  rent  upon  a 

feoffment :  in  the  laf  cafe  rent  vdouUL  be  void  to  ajtremger^  emd  yet 
•fiot  good  to  the  feoffor,  becaufe  the  lavf  does  not  create  it,  ased  it  is  no0 

^  Jo  referved;  but  the  cafe  of  a  feoffment  is  like  to  a  grant  of  rent  to 

J«  S.  and-  that  if  it  be  in  arrear  thai  I.  D«  ftsall  d^rain,  there  tho 

difirefs  is  of  no  value,  40.  AiT.  26.     But  here  the  veords  artfuffcitm 

to  create  a  rent,  and  iu  an  etttin  eUmJe,  part  ttuy  i$  void,    4.  <£.  4. 

«    '  Obt^tuim 
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Ohiigaticn  to  I.  S.  payable  /o  I.  D.  it  is  good  to  I.  S«  Difference 
nuhere  the  repugnancy  ofiMords  appears^  as  here,  and  *w here  it  does  not : 
as  a  reliofe  of  all  aSions  <wbich  I  have  as  executor  y  and  I  have  none 
as  executor  I  this  is  *uoid,  hecau/e  it  does  not  appear.  22.  H.  7.  KeL 
88.  h»  Cefluy  que  ufe  lea/es,  rendering  rent  to  himfelf^  and  dies ;  the 
heir  Jball  ba*ve  the  rent  Tet  in  5.  H.  7.  5.  b.  the  rent,  iv/th  the 
reverjton,  goes  to  the  feoffees,  though  refer<ved  to  the  ceftuy  que  ufe ; 
yet  in  lain  the  feoffees  are  donors ;  fo  it  is,- in  effeS,  the  feoffees  leafe^ 
rendering  rent  to  the  ceftyy  que  ufe,  //  is  good  for  themjeluts,  tvhich 
is  fironger*  Sir  Geo.  nta^es  a  feoffment  to  the  ufe  of  himfflffor  life  % 
remainder  to  Williani  Huntley  hisjon  and  heir  apparent  and  his  heirs  : 
fr  Geo.  and  WHVizm  join  in  a  leafe  for  years,  rendering  rent  to  fir 
Geo,  his  heirs  and  affigns  :  fir  Geo.  dies,  Refolvedj  that  the  rejer* 
vation  and  the  rent  are  determined ;  for  William  is  not  in  as  heir,  eaid 
therefore  hi  cannot  ba^sthi  rent.  Huntley'/ r^O  Palm.  485.  Lord 
Note.  MSS. 

£214.  3»J  (i)  The  principle  which  gave  rife  to  this  role  is,  that  rent  16  [Note  Il6.] 
couiidered  as  a  retribution  for  the  land,  and  is  therefore  payable  to 
thofe  who  would  cthcrwife  have  had  the  land.«— It  is  to  be  ooferved, 
that  remainder-men  in  a  fettlement,  beings  at  firft  view,  nei- 
ther feoffors,  donors,  leiTors,  nor  the  heirs  of  feoffors,  donors, 
or  leflbrSf  there  feems  to  have  been,  for  fome  time  after  the  fla- 
tiite  of  ufes,  a  doubt,  whether  the  rents  Of  leafes  made  by  virtue 
of  powers  contained  in  fettlements,  could  be  referved  to  them.  In 
Chudleigh's  cafe,  i.  Rep.  139.  it  is  poiitively  faid,  that  if  a  feoff- 
ment in  fee  be  made  to  the  ufe  of  one  for  life,  remainder  to  ano- 
ther in  taiU  with  feveral  remainders  over,  with  a  power  to  the  te- 
nant for  life  to  make  leafes,  referving  the  rent  to  the  reverfioners, 
and  the  tenant  for  life  accordingly  makes  leafes,  neither  his  heirt 
Dor  any  of  the  remainder-men  ihall  have  the  rent.  ButinHar- 
court  V.  Pole,  u  Anderf.  273^  it  was  adjudged,  that  the  remainder- 
men might  diArain  in  thefe  cafes.  And  in  iir  Thomas  Jones,  3c. 
the  diBum  in  Chudleigh's  cafe  is  denied  to  be  law.  The  determi- 
nation in  Harcourt  v.  Pole  will  appear  incontrovertibly  right,  if 
we  confider  that  both  the  leflees  ana  remainder-men  derive  tlieir 
ellate  out  of  the  reverfion,  or  original  inheritance  of  the  fettler  (' 
and  therefore  the  law,  to  ufe  iir  Edward  Coke's  expreifion  in 
Whitlocke's  cafe,  8.  Rep.  71.  will  diflribute  the  rent  to  every  one  •  / 

to  whom  any  limitation  of  the  ofe  is  made. 

[215*  ^-J  (1)  Becaufe  the  acceptance  of  rent  cannot  make  a  new  leafe,  [Note  Il7»] 
and  the  old  one  was  determined;  but  the  acceptance  of  the  rent  is 
a  fufficient  declaration,  that  it  is  the  lefTor's  will  to  continue  the  leafe, 
for  he  is  not  entitled  to  the  rent  but  by  the  leafe.  Note  to  the  iitb 
edition.  And  fee  Symfon  v.  Butcher,  Doug.  Rep.  51.;  and  the 
cafe  of  Wynn  v.  Humphreys;  and  Carter  v.  Butcher,  reported  in 
the  notes  of  that  cafe. 

.  (2)  Attornment  being  taken  away  per  4.  &  5.  Ann.  c.  16.  the  [Note  !i8.] 
law  feems  to  be  otherwife  now*     Note  to  the  i  itb  edition. 

r2 1  C«  b.  1      ^  *^  ^^  ^^^  *^  ^^^"  ^^^^  "P^^  '^''  ftatute,  that  if  a  man  makes  a  [Note  11U+.] 
*►       ^*        •'  leafe  for  years  upon  condition,  that  if  the  rent  Jhould  be  in  arrear^  it 
pould  be  lawful  to  the  leffor  and  bis  affigns  to  re^entery  and  then  the 
leffor  (0gni  tbt  tfUtrfm  o^fr^  and  the  lejee  attorns,  and  the  leffor  dies, 

(U3}  th 
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iht  grantet  fiail  net  take  advantag$  of  the  eonMtionfir  ivant  ofthefi 
nAfordSf  *'  his  heirs/'  ift  the  refer'UAtion  df  the  tonJitiemi  the  ctrnditiait 
heing  that  he  and  his  affigns  Jball  enter.  By  Browut/erj.  iwh§  m9*oed 
the  cafe  in  C.  B.  ex  relatione  T,  Hurfi^^-^lt  af pears  thirgfmre^that  this 
referuation  of  cosuHtien  is  to  be  refembled  tofuch  a  refer*oati9m  ofrtnt 
as  is  mentioned  before^  in  page  ^7.  «•  nvhich  dttermned  by  the  dioth 
ef  the  leffor ;  but  that  ne^vertheufs  the  grantee  jbali  have  advantage  of 
the  condition^  during  the  life  of  the  grantor ^  by  the  '^z.  H,  8.  Infra 
21^.  b.  So  mote,  the  grantee  of  part  of  the  reverfien  in  the  'whole  Jbali 
take  advantage  of  a  condition  ;  for  to  this  purpofe  the  grantee  of  a  re* 
*iHrfionfor  life  or  years  is  an  affignee  voiihin  the  $2*  R'  8.  ijuho  ma^ 
enter ;  <which  neverthelefs  is  very  different  in  the  cafe  of  a  voarranty  ; 
for  a  leffeefor  life^.  who  has  but  part  of  the  efate  in  the  whole,  is  not 
affignee  for  voucher.  Infra  385.  ^  On  the  other  hand,  the  grantee 
of  the  whole  eftate  in  reverfton  in  part  is  net  an  affignee  'within  the 
^2»  H.  S*  :  as  if  the  reverfioner  in  fee  of  4  acres  grants  %  escres  im 
fee,  the  grantee  cannot  enter ;  'which  alfo  is  very  different  in  the  cafe 
of 'warranty,  for  the  feoffee  of  2  acres  is  an  affignee  for  voucher.  In- 
ira  315.  tfw-^Lord  Notu  MSS. 

£Note  119.]       (2)  The  neceflity  which  there  was  in  the  old  law,  that  theft  [2l6.  a«] 

ibould  always  be  fome  perfon  to  do  the  fendat  duties>  to  £11  the  poT- 
f(pfiion»  and  to  anfwer  the  anions  which  mieht  be  brought  for  the 
fiefy  introduced  the  maxim*  that  the  freehold  could  never  be  in 

^  abeyance.     See  2.  Wilfon,  Bond  v.  Weft>  16^.     But  it  was  ad- 

nitted,  that  there  were  fome  cafes  in  which  the  inheritance*  when 
feparated  from  the  freehold,  might  be  fo.  The  queftion  agitated 
in  the  Commentary  upon  this  and  the  following  Seoion*  arifes  from 
the  difficulty  of  afcenaining  where  the  freehold,  in  the  cafe  men- 
tioned by  Littleton*  is  to  be.  By  the  livery*  it  is  taken  out  of  the 
grantor ;  it  muft  therefore  veft  in  the  feoffee.  Yet  it  feems  difficult 
to  conceive  how  it  could  be  in  the  erantee*  coniiflently  with  tho 
term  of  years.  The  opinion  adopted  oy  Litdeton  and  fir  Edward 
Coke  is  conformable  to  what  is  faid  in  lord  Stafford's  cafe*  8.  Rep. 
73.  b.— It  is  to  be  obferved,  that  tho'  by  conveyance  at  common 
law  the  freehold  neceffarily  paffes  out  of  the  grantor;  and  that  if 
there  is  not  fome  perfon  in  being  in  whom  it  can  immediately  veib* 
the  conveyance  is  void ;  that  is  not  the  cafe  with  refped  to  wills* 
conveyances  under  the  ftatute  of  ufes*  trnffs  in  equity,  or  grants  of 
ren(s  do  novo.  For*  as  to  wills ;— there  is  no  immediate  transfer  of 
the  freehold*  as,  upon  the  death  of  the  teftator*  it  veils  in  the  heir  to 
anfwer  the  lord's  fervices  and  the  ftranger*s  writs.  As  to  conveyances 
under  the  ftatute  of  ufes ;— till  there  is  fome  perfon  in  being  in  whom 
the  ufe  can  veft*  the  poffeffion  is  not  altered*  but  continues  in  the 
feoffor  and  his  heirs.  See  i.  Inft.  23.  As  to  executory  trufls,  the 
legal  elbite  immediately  veib  and  continues  in  the  truftee :  and  aa 
to  reots  de  ncvo,  the  tenant  continues  in  poffeffion  of  the  land  out  of 
which  they  iffae.  However*  it  is  to  be  obferved*  that  in  cafes  of 
wills*  ufes*  and  trufts*  if  it  be  inconfiftent  with  the  eftates  exprefsly 
declared*  that  the  freehold  (hould  remain  with  the  party  (as  if  he 
has  a  term  of  years  exprefsly  given  hip)*  the  law  will  not  ^ive  him* 
by  implication,  an  effate  of  freehold.  See  Pybus  v.  Mitford*  i. 
Vent.  352.  Adams  v.  Savage*  2.  Salk,  679.  Penhay  v.  Hurref* 
2.  Vern.  370.  Speed  v.  Davis*  2.  Salk.  675.  In  the  fame  man- 
ner* if  a  perfon  limits  his  effate  to  fuch  ufes  as  he  fliall  appoint ; 
and  in  the  mean  time*  and  until  he  makes  an  appointment*  to  the 

ufe 
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ufe  of  himfelf  and  his  heirs ;  or  if  he  limits  it  to  the  ufe  of  hiinfelf 
for  fife*  and  after  his  deceafe,  to  fuch  ufea  as  he  (hall  appoint,  and 
for  warn  of  appointment^  to  the  ufe  of  his  right  heirs  ;-->in  both 
of  theft  cafes,  the  fetdor  and  his  heirs  have  a  qualified  and  determi- 
nable fee,  until,  by  an  exercife  of  the  power  of  appointment,  an  ufe 
vefb  in  the  perfon  to  whom  it  is  appointed ;  or  till  by  the  death  of 
tho  fettlor»  without  exerciilng  his  power,  the  exercife  of  it  becomes 
impoffible.  To  this  fee  dower  is  clearly  incident.  Iftbefectlor 
makes  an  appointment,  a  new  ufe  fprings  up  and  vefts  in  the  ap« 
pointee ;  and  the  fee  originally  limited  to  the  fettlor  ceafes ;  and 
with  it  the  right  of  the  wife  to  her  dower  out  of  it :  and  from  that 
time,  the  ufe  appointed  under  the  power  takes  efFedl,  in  the  fame 
manner  as  if  it  had  been  inferted  in  the  original  deed,  in  the  place  -> 

of  the  power.  But,  if  no  appointment  is  made*  the  fee,  from  being 
qualified  and  determinable,  becomes  flmple  and  abfolute.  It  may 
be  objedted,  that  in  the  fecond  of  thefe  cafes,  an  eftate  for  life  is 
exprefsly  limited  to  the  fettlor,  and  that  the  fee  is  therefore  put  in 
abeyance.  But  in  the  cafe  of  Leonard  Lovie,  8.  Rep,  78.  where 
the  eftate  was  deviled  to  Leonard  Lovie  exprefsly  for  his  life,  with* 
out  impeachment  of  waftei  and  afterwards  to  fuch  ufes  as  he  fhould 
appoint,  and  after  fevcral  intermediate  remainders  to  the  ufe  of  his 
right  heirs,  it  was  refolved,  that  the  fee  veiled  in  him  till  the  ap- 
pointment was  made.  See  alfo  fir  Edward  Cleere's  cafe,  6.  Rep. 
18.  It  may  alfo  be  objected,  that  a  limitation  to  fuch  ufes  as  a 
perfon  Oiall  appoint,  is  incompatible  with^  or  rendered  void  by,  the 
jubfequent  limitation  of  the  fee  to  him,  as  the  owner ihip  of  the  fee 
carries  with  it  every  power  of  appointment.  But  it  is  to  be  ob« 
ferved,  that  the  owner  of  the  fee  cannot  convey  the  inheritance,  but 
by  deed  fealed  and  delivered.  Now  he  may  limit  a  fee,  under  a 
power,  by  a  mere  inftrument  in  writing,  and  without  any  of  thofe 
forms  or  ceremonies  which  the  law  requires  for  palling  real  pro- 
perty ;  which,  clearly,  is  a  power  not  included  in  the  ownerlhip  of 
the  fee.  It  mud,  however,  be  noticed,  that,  as  a  power  of  appoint* 
ment  is  liable  to  be  fufpended  and  deftroyed,  and  as  the  exi Hence 
of  the  power  is  the  only  circumftance  which  precludes  the  wife  from 
her  dower,  in  the  cafe  I  have  mentioned  diere  always  mull  be  a 
poffibility  of  danger  in  taking  a  title  which  depends  upon  it.  Yet 
in  fome  cafes  the  poiTibility  is  fo  fmall  as  not  to  deferve  attention. 
Some  remarks  on  the  mode  generally  ufed  for  barring  the  wife'a 
dower  will  be  offered  in  the  courfe  of  thefe  annotations. 

Tz  1 8.  ^«J       (2)  Ace.  I.  Rep.  174.  a.  as  tortie  general  principle  ;  bot  the  par*  [Note  lao. } 

ticular  cafe  there  was,  that  J,  covenanted  to  ftand  feifed  to  the  ufe 
of  himfelf  for  life,  with  feveral  remainders  over;  with  a  power  of 
revocation.— By  an  exercife  of  this  power,  he  revoked  the  ufes ; 
and  it  was  held,  that  the  antient  ufes  were  determined,  without 
entry  or  ctatm,  becaufe  he  himfelf  was  tenant  for  life  of  the  land, 
and  he  could  not  enter  upon  himfelf;  and  no  claim  was  neceflary, 
as  an  cxprefs  revocation  was  as  Arong  as  any  claim  could  be.— ^ee 
the  following  page. 

(3)  The  entry,  or  claim,  mavbe  made  either  by  the  party  Um*   [Note  lait] 
fclf,  or  by  a  ftranger,  by  his  order.     2.  Cro.  57. 

fsi  8.^  b.1      (*)  No  perfon  is  entitled  to  an  adlion  of  wade  a^nft  a  tenant  [Note  lai.} 
^  for  Ufe,  but  he  who  has  the  immeiiiati  eilate  of  inheritance  in 

(U  4)  remainder 
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remainder  or  reverfioo,  expedUnt  upon  the  eftate  for  life.  If  be- 
tween the  eflate  of  the  tenant  for  life  who  commits  wafte»  and  the 
fabiequeat  eftate  of  inheritance*  there  is  interpofed  an  efiate  of 
freehold,  to  any  perfon  su  f//f,  then  during  the  continaance  of  fiich 
interpofed  eftate*  the  adion  of  wafle  is  fufpended ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  inch  intei^pofed  efiate. 
the  action  is  gone  for  ever.  Bat  though,  while  there  is  an  eftate 
for  life  interpofed  -between  the  *  eftate  of  the  perfon  committing 
waAe>  and  that  ^f  the  reveriioner  or  remainder-man  in  fee;  the 
remaiuder-man  cannot  bring  his  a^ion  of^  walle :  yet,  if  the  wafte 
be  done  by  cutting  down  trees,  &c.  Tuch  remainder- man  in  fee 
may  Icize  them  ;  and  if  they  are  taken'  away,  or  made  ufe  of,  be- 
fore he  feizes  them,  he  may  bring  an  a£bon  of  trover.  For,  in  thr 
eye  of  the  law,  a  remainder-man  for  life  has  not  the  property  of 
the  thing  wafted ;  and  even  a  tenant  for  life  in  pofleflion  has  not 
the  abfolute  property  of  it/buf  merely  a  right  to  the  enjoyment  or 
benefit  of  it,  as  long  a?  it  is  annexed  Co  the  inheritance,  of  which  ic 
is  confidered  a  part,  and  therefore  it  belongs  to  the  owner  of  the  fee. 
See  Ant.  53.  b.  5th  Rep.  Pagett's  cale.  Udal  v.  Udal,  AUeyne  81. 
3.  P.  W.  267.  Bewick  v.  Whiteacad,  22.  Vin.  Abr.  ^23.  z»  £<|» 
Ca.  Abr.  727.     Rolt  v.  Somerville,  3.  Atk.  757. 

[Note  123.}  (3)  For  till  entry  it  doth  not  appear;  the  feoffor  having  power 
at  his  eledlion  to  void  or  continue  the  eilate  of  the  feo^e,  which  he 
win  do.     Note  to  tbi  \ub  edit. 

• 

[Note  124.1  (0  ^<>  where  a  feoffment  was  made  on  condition  that  the  feof^  F^  ^Q*  ^^1 
fees  rc-infeoff cd  the  feoffor  and  his  wife  in  tail«  the  remainder  to 
the  right  heirs  of  the  huftiand;  the  huibat\d  died;  the  wife  married 
a  fecond  huft^aud ;  the  feoffees  cnfecifed  the  fecond  hulband  and 
his  wife,  for  her  life ;— the  remainder  to  the  right  heirs  of  the  firft 
huft)and ;  it  was  held  that  the  condition  was  well  periormed.  Br. 
Abr.  tit.  Cond.  pi.  33.     And  fee  ibid*  70.  Flo.  291. 

[Note  I2j.]  (2)  Ncti,  if  land  he  givem  to  the  w/i,  and  the  heirs  o/ibe  bujband 
of  his  b'.dy  begotten 9  tbe  v^i/e  Jhall  ba*ve  tbe  eftate  for  life%/kbje&  to 
fvaJies-^Suf*  26,  6,;  tbere/ore  fucb  con'uey^ce  is  not  by  force.  Lord 
Nott.  MS. 

[  Is  etc  196.  ]  ( j)  It  is  ^rith  great  pleafure  we  prefent  the  reader  with  the  fol- 
lowing obfervations  on  this  paffage.  Lord  chief -juftice  Wilmot* 
in  his  argument  in  the  giving  judgment  in  the  cafe  of  Frogmorton^ 
on  demife  of  Robinfon  v.  Wharrey.  a.  Blackft.  72^,  remarks! 
*^  Wiien  an  eftate  is  limited  to  a  huft>and  and  wife,  and  the  heirs 
''  of  their  two  bodies ;  the  word  Heirs  is  a  word  of  limitation,  be- 
*'  caii(c  an  eftate  is  given  to  both  the  perfons,  frot^  whpfe  bodies 
the  heirs  are  to  iftuc.  But  when  it  is  given  to  one  only,  and  the 
heirs  of  two,  (as  to  the  wife  and  the  heirs  of  her  and  A.  B.) 
theie  the  word  Heirs  is  a  word  of  purchafe ;  for  no  eftate  tail 
''  can  be  made  to  one  only,  and  the  heirs  of  the  body  of  that  per- 
*'  fon  and  another.  This  appears  from  Litt.  8ed.  3 $2*  according 
**  to  the  true  reading  colledcd  from  the  original  editions.  Tho 
<'  conr.mpn  editions  make  the  eftate  cy  pres,  therein  mentioned,  to 
f '  be,  to  the  widow  and  Us  heirs  de  corps  fa  baron  de  it^  engendres ; 
^'  which  is  not  as  near  as  might  be  to  the  original  eftate  intended* 
*^  if  the  hun}and  had  lived  i  vt»,  tp  the  haiband  and  wifcj  and  the 

♦'  hcirfli 


Lib,  3.  upon  Condition.      Sed.  352.  354. 

**  heira  of  their  two  bodies.  But  the  original  edition  by  Lettoa 
"  and  Macklinia,  in  Littleton's  life- time,  and  the  Rohan  edition* 
**  which  is  the  next  (both  which  my  brother  Black^one  has)  read 
**  it  thus :  les  bars  d$  Us  corps  de  /on  hm-on  tt  luy  tugendres :  which 
^  is  quite  confonant  to  the  original  ellate;  and  this  eftate,  to  the 
**  widow  for  life,  and  the  heirs  of  the  body  of  her  hufband  and 
<^  herfelf  begotten,  Littleton,  in  the  fame  fe£tion»  declares  not  to 
<'  be  an  eftate  tail.  The  fame  is  held  in  Dyer  99.-*-in  Lane  an4 
Panne],  i.  Roll.  Rep.  438.  and  in  GoiFage  and  Taylor,  Style 
525.  which,  from  a  manufcript  of  iord  Hale,  in  poifeffion  of 
my  brother  Bathurft,  appears  to  have  been  Bi&  determined  in 
**  Hil.  1651$  which  accounts  for  fome  expreflions  of  lord  chief- 
*'  joltice  Rolle,  in  Style's  cafe,  which  was  in  T,  Pafch.  1652.'' 

fsiO*  b«l      (0  Mr.  ferjr  Hawkins  obferves  here,  that  the  omiffion  of  the  TUq^  itjA 
•      privilege  of  being  without  impeachment  of  wafte,  fhall  not  gi¥c 
the  heir  of  the  feoffor,  for  whole  benefit  it  was  omitted,  a  re-entry* 
which  would  defeat  the  eftate  of -the  wife.    P.  307.   z.  Rep.  82.  a. 

r220«  E  1      ^')  ^^^  privilege  given  by  the  words  without  impeachment  of  rti<A§  128.1 
L  *     *  J  wtiicf  is  annexed  to  the  privity  of  eftate ;— fo  that  if  the  peribn  to 

whom  that  privilege  is  given,  changes  his  eftate,  he  lofes  the  privi. 
lege.  II.  Rep.  83.  b.  Latch.  270.— It  has  been  held  that  the  ia« 
tent  of  this  claufe  is  only  to  enable  the  tenant  to  cut  down  timber 
and  open  new  mines,  and  that  it  does  not  extend  to  allow  deflruc^ 
tive  or  malicious  waile ;  fuch  as  cutting  down  timber  which  fervea 
for  the  ihelter  or  ornament  of  the  eflate.  See  Vane  v.  Lord  Ber- 
nard, 2.  Vern.  738,  Packington.v.  Packington,  5.  Bac.  Abr.  491. 
Rolt  v.  Lord  Sommerville,  2.  Ab.  £4.759.  Afton  v.  Allon,  i.Vin* 
z6^.    Peers  v.  Peers,  i.  Vin.  521.    2.  Atk.  283. 

[220  bl  (^)  ^^  nvbitbir  tbere  is  a  dljfertna  ittwten  an  oi/igation  and  [Note  12^ 
*  ^feoffment  nvitb  condition  to  re-enfiojff.^m^Obligation  on  condition  to  givo 
to  tbo  baron  and  feme  and  tbe  beirs  of  tbe  body  of  tbe  feme  before  a 
certain  day ;  and  before  tbe  d(^  tbe  feme  dies,  Tbe  court  wnas  divided 
'wbetber  be  ougbt  to  make  it  cy  pres,  in  8*  Jac,  B,  R»  Rot.  303 • 
Roger  and  ScudamorCf  T.  37>-^/'«  4*  E-  6.  Bendl,  n,  56.  ObUga* 
tion  on  condition  to  enfeoff,  and  C,  and  tbeir  beirs  before  fucb  a  day^ 
and  before  tbe  day  B*  dies,  tbe  obligation  is  difcbarged»  Sir*  Ant* 
Brotwn*s  cafe.  But  tbis  cafe  twtfs  denied  by  tbe  mfbole  conrt.  T,  40* 
fi,  C.  B.  C,  C  «.  1 6.  Obligation  <witb  condition  tbat  tbe  obligor  or 
bis  beirs  Jbould  enfeoff  tbe  obligee  and  bis  beirs  before  a  certain  day  ; 
^^•^jore  tbe  day  tbe  obligee  dies :  it  <tvas  rttled  tbat  be  Jbould  enfeoff 
tbe  beirn  T.  40*  BU  C.  B*  Hone  y.  May,  C,  C«  n.  i6.«p»Lord  Hale*^ 
MS$. 

L  \%ZZ*  b.J      (1)  As  to  deeds.  Burglary  v.  Ellington,  Brownlow's  Rep,  191.  [Note  ficl 
'  The  court  held,  that,  when  a  deed  is  perfed^  and  delivered  as  his 

deed,  then  no  verbal  agreement  made  after  may  be  pleaded  in  de^ 
ilrud^ion  or  alteration  thereof;  but,  when  the  agreement  is  parcel  of 
the  original  contra^,  and  may  well  ftand  with  the  deed,  and  is  not 
in  terms  repugnant  to  it,  then  fuch  verbal  agreement  may  be 
pleaded.  As,  if  a  man  for  money  mortgage  land  to  B.  by  deed  be- 
ing of  greater  yearly  value  than  the  intereft  money,  and  before  the 
fealine  of  the  deed  it  was  agreed  by  word,  that  the  mortgagor 

ftQuld  huve  suid  tww%  Ibc  jpreiitSj  nj^  tb?  iBfi|rt£«(;eei  tbis  ii  good 
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jnd  ofoal  in  fucli  cafes»  and  B,  may  plead  tbe  ▼crinl  agicemcut  to 
avoid  the  danger  of  mtury.  But,  if  it  had  bees  cjrprefet  within  die 
deed,  that  che  mortgagee  ihoald  have  the  profits,  and  the  deed  wan 
deKvered  accordingly,  then  do  agrvencnt»  covenant,  or  ifignmi  u\ 
of  the  ]m>fitt  coold  keep  it,  bnt  that  it  was  an  afinions  oontnfiU  tt4 
confequcndy  the  deed  and  mortgage  void. 


[Note  131.] 


(1)  Jdevi^  in  feit  om  €om£tim  ml  H  mlum  hi  H  l»S^  nalmhir  { o^^^  2.7 
Ut  Su  Mm/.hamfi  caft^  Briig.  132.— Lord  Nott.  lfS&  XT^y    J 


VMdT 


[Note  J32.] 


(1)  A  power  of  fullering  a  oonaon  recovery,  and  of  levying  a  \z2X*  W 
fine  within  the  ftatures  of  4.  Hen.  7.  and  3  a.  Hen.  8.  b  ib  infepa*  ^  ^  ^ 
rably  inherent  to  the  eftate  of  a  tenant  in  uil.  that  any  conditioa 
or  proviso  reftraining  or  prohibiting  it,  is  held  to  be  repugnant  to 
the  nature  of  the  eiUte,  and  therefore  void.  But  it  does  not  vitiate 
the  grant  of  the  eftate  tail  10  r/hich  it  is  annexed ;  becanie  (to  nfe 
aft  expreffion  of  lord  Hobart)  a  condition  annexed  to  an  eftate 
given  is  a  divided  daafe  from  the  grant,  and  therefore  cannot  frnf- 
trate  the  grant  preceding  it,  neither  in  any  thing  exprefted,  nor  m 
any  thing  implied,  which  is,  of  its  nature,  incident  to  and  infepa* 
rable  from  the  thing  granted.  Hob.  170.  But  this  dodrine  does 
not  extend  to  a  fecSment,  a  fine  at  common  law,  or  any  other  aHe* 
nation  which  works  a  diTcontinoance,  and  b  therefore  confidered  in 
the  law  as  tortioas.  A  provifo  reftridive  of  an  alienation  of  this 
nature  may  be  annexed  to  an  eftate  in  tail,  either  as  a  condition  to 
determine  the  eftate,  and  give  the  donor  and  his  heirs  a  right  of 
re-entry,  or  by  way  of  limitation,  to  make  the  eftate  of  the  tenant 
in  tail  ceafe^  and  the  lands  remain  over  to  a  third  peribn.  But  in 
thefe  cafes  the  eftate  in  tail  mnft  be  made  to  ceafe  abfolotely  ;  for 
a  provifo  to  make  it  void  only  during  the  life  of  the  tenant  in  tail 
is  void.  See  Litt.  Seft.  720, 721,  722,  723.  Scholaflica's  cafe, 
Plo.  403.  Corbett's  cafe,  1.  Rep.  83.  b.  Jermyn  v.  Arfcot, 
cited  in  i.  Rep.  85.  Mildmay's  cafe,  6.  Rep.  40.  Mary  Porting- 
ton's  cafe,  10.  Uep.  37.  b.  The  courts  however  hav^  allowed  both 
conditions  and  covenants,  reftraining  or  prohibiting  leiTe^s  for  life 
or  years  afligning  their  eftaces  without  the  confent  of  the  leftbrs* 
See  Strange  405.  Blencowe  v.  Bugby,  3.  Wilfon  234.  In  Hun- 
ter  V.  Galliers.  Term  Reports,  vol.  2.  133.  a  provifo  in  a  leafe  for 
31  years  that  the  landlord  (hould  re-encer  on  the  tenant's  commit- 
ting any  ad  of  bankruptcy  whereon  a  commiflion  (hoold  iftue,  was 
held  to  be  good.  In  Davidfon  v.  Foley,  Brown's  Reports  in  Cha, 
2.  vol.  203.  the  reader  will  find  a  curious  inftance  of  a  truft  under 
which  two  perfons  are  become  virtually  entitled  to  a  very  confider- 
able  annuity,  at  the  fame  time  that  the  truft  is  fo  framed  as  to  exclude 
their  creditors  from  having  any  charge  or  lien  upon  the  annuity, 
either  at  law  or  e(^utty.  The  illufory  nature  of  eftates  and  trufis  of 
this  defcription  raifes  a  powerful  obje^ion  to  them  on  the  ground 
of  policy;  nor  are  they,  perhaps,  quite  reconcileahle  to  fome  of 
the  fundamental  principles  of  our  laws.  Serious  confequences,  it 
is  prefumed,  would  enfue  their  coming  into  general,  or  even  fre* 
quent,  ufe* 

[Note  133.]       (0  But  this  is  altered  by  the  4.  and  5.  Ann.  c.  i6.  whereby  all  f^jl*  a*} 
collateral  warranties  by  anceftors,  who  have  no  eftate  of  inheritance  ^      ^ 
in  pofteflion  in  the  lands  warranted,  are  made  void  againft  their 
heif9«    The  reftrainu  which  at  difierent  times  h^ve  been  l^d  on 

the 
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the  free  alienation  of  property,  and  the  methods  ufed  to  fet  them 
afidey  form  one  of  the  moft  intereiling  parts  of  the  hifiory  of  every 
nation  in  which  the  feudal:  inftitutions  have  prevailed.  So  far  a< 
the  hiilory  of  England  is  concerned  in  them,  they  have  been  dif* 
cnfled  with  great  accancy  by  fir  William  Blackftone,  vol.  2*  chap.  7. 
«nd  fir  John  Dalrymple,  in  his  Hiflory  of  the  Feudal  Law,  chap.  3. 
and  4.  The  introdudion  of  recoveries,  and  the  cirtumilancea 
which  led  the  way  to  them,  are  accurately  ilated  and  explained  by 
mr.  Cruife*  in  his  moft  excellent  Efifay  on  the  Law  of  Recoveries. 
The  relbraints  on  the  alienation  of  property  are  much  greater  in 
Scotland  than  they  are  in  England.  There,  if  a  tailxie  is  guarded 
<with  irritant  ami  nfoUawe  elau/es,  the  eUatc  intailed  cannpt  be  car- 
ried off  by  the  debt  or  deed  of  any  of  the  heirs  fucceeding  to  it,  in 
|»ejodice  of  the  fubftitutet.  This  degree  of  tailzie  diners  from  that 
of  a  tailzie  tnitb  prohibitory  claufe$.  The  proprietor  of  an  eftate  of 
this  nature  cannot  convey  it  gratuitouily,  but  he  may  difpofe  of  it 
for  onerous  caufes,  and  it  may  be  attached  by  his  credit(i|fs;  3ret 
the  fubfHcutes,  as  creditors  by  virtue  of  the  prohibitory  claufe,  may 
by  a  procefs,  called  in  the  law  of  Scotland  an  Inhibition^  fecure 
tnemfelves  againil  future  debts  or  contrads.  A  third  degree  of 
tailzie  ufed  in  Scotland  is  called  zfimple  Dijtiuation.  This  amounts 
to  no  more  than  a  defignation  who  is  to  fucceed  to  the  e(late«  in 
cafe  the  temporary  proprietors  of  it  make  no  difpofition  of  ic;  for 
it  is  defeafibie^  and  attachable  by  creditors.  See  Erik.  In  ft.  238. 
360. 

(a)  Britton,  in  his  chapter  on  Conditional  Purehafist  obferves,  [Note  134-1 
that  *^  if  anv  purchafe  to  him  and  his  wife,  and  to  the  heirs  of  diem 
«*  lawfully  oegotten,  the  donees  have  prefently  but  an  efiate  of  free* 
<*  bold  for  the  term  of  their  lives,  and  the  fee  accruetb  to  their  ijffite, 
<<  if  they  had  not  ifiue  before;  and  if  they  had  no  ifiue,  then  the 
^  fee  remains  on  the  perfon  of  the  donor  until  they  have  ijfue,  and  the 
**  purchafe  returns  to  the  donor,  if  the  purchafor  has  no  offspring, 
**  or  if  they  have  ifiue  and  that  ififue  fails."  But  lord  Coke  in  his 
2d  Infl.  333.  obferves^  that  Britton  takes  the  condition  to  be  pre* 
ced.ent,  but  that  the  donees  had»  at  the  common  law,  a  fee  fimple 
conditional  immediately  by  the  gift.  As  a  proof  of  this,  he  men- 
dons,  that  if  a  gift  was  made  to  a  man  and  the  heirs  of  his  body, 
and  before  iflue,  he  had  before  the  flat,  de  donit  made  a  feoffment  in 
fee,  the  donor  could  not  enter  for  the  forfeiture,  but  that  the  feoff"- 
ment  would  have  barred  the  iiTue  had  afterwards. 

r22  C%  &.1  (0  ^^  ^^^  condition  of  the  obligation  be  in  the  disjun^ve,  and  [Note  I35«] 
gives  the  obligor  liberty  to  do  one  thing  or  another,  at  his  ele^ion, 
and  one  of  the  things  becomes  impoflible,  the  obligation,  in  fome 
cafes,  will  be  faved.  See  the  diflin^ions  taken  in  Laughter's  cafe, 
Cro.  Ellz.  398.  Baker  v.  Moifcomb,  ibid.  864.  Baikett  v.  Bafkett, 
I  2.  Mod.  200.— AnL  145. 

r22C»  b.l  (')  *Tis  to  be  prefumed,  that  an  interlining,  if  the  contrary  i«  [Note  136.I 
*■  ^  ■■  not  proved,  was  made  at  the  time  of  making  the  deed.  i.  Keb.  ai. 
I^ote  to  the  nth  edit.  On  the  rafure,  or  interlining  of  deeds,  break- 
ing or  defacing  the  feals  of  deeds,  and  cancelling  deeds,  fee 
I.  Wood's  Conv.  808,  809.  Com.  Dig.  Faits,  T.  i.  2.— and 
Vin.'^Abr,  Faits,  T.  U.  U.  2*  X.  X.  2.    It  is  to  be  obferved,  that  * 

the  cancelling  of  a  deed  does  not  diveft  the  eflate  from  the  per- 

fons 
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iboi  in  whom  it  b  Yefted  by  the  deed.    i.  Rep.  in  Cha.  loo.  and 
Gilk  Rep.  236. 

£Nole  137.]         (1)  nif^  is  tbi  reafin  •/  this  cafi»  fir  tnw  hi  <Iasms  ab^vi  the  [226.  a»] 

nnditi§9if  amd  thmfirt  msd  wHfiftw  tbt  dud.    Infra,  ZZJ*  b.   Lord 
Nott.  MSS. 

I^Note  13!.]        (1)  In  addition  to  what  has  been  obferved  m  note  4.  to  page  [2ZQ.  a.J 

143.  b.  it  may  be  remarked,  that  all  deeds  were  formerly  called 
charters.— Before  the  indenting  of  them  came  into  nfe,  when  there 
were  more  parties  than  one  intereded  in  them,  there  were  as  many 
parts  of  them  taken  as  there  were  parties  interefled,  and  one  part 
was  delirered  to  each  of  the  parties :  thefe  multiplied  parts  were 
called  Cbarta  paricl^e,  or  paricoltt*    The  Cbartst  parictig,  or  pari^ 
eoLi,  were  faperfeded,  in  a  great  meafure,  by  the  Cbart^  partita. 
One  part  of  the  Cbarta  partita  was  written  on  a  piece  of  vellam 
or  parchment,  beginning  about  the  middle  and  continuing  to  the 
end  of  each  fide.  This  prevailed  as  early  as  the  times  of  the  Saxons, 
as  appears  by  the  will  of  ^ibel*tuyrd»  a  nobleman  0/  Kent,  dated 
in  958;  by  that  of  prince  i£thelSan,  eldeft  ion  of  king  Echelred 
the  ad;  by  a  charter  of  archbifliop  Eadfi,  made  about  the  year 
1045 ;  and  by  other  Saxon  docaments  preferved  in  the  library  of 
mr.  AfUe;  in  all  which  the  parchments  are  cat  in  ftraight  lines. 
Straight  Imes  continued  to  be  generally  ufed  till  the  latter  end  of 
the  reign  of  king  Henry  HI*     Afterwards  the  cut  through  the' 
])archment  was  made  in  a  waiving  or  undulating  line ;  and  the  prac* 
dee  of  writing  an  intermediate  feritence,  or  drawing  an  interme* 
diate  figure,  was  generally  difufed,  and  the  word  Cyrograpbum 
adopted.  In  procefs  of  time  it  became  the  pradUce  to  indent  this  line 
in  fmall  notches  or  angles.    This  pradice  begun  with  the  lawyers, 
as  early  as  the  reign  of  king  John ;  but  was  not  adopted  by  the 
ecclefiaftics  till  a  much  later  period.    This  made  the  intermediate 
writing  or  drawing  unneceflary ;  and  it  feems  to  have  been  aban* 
doncd  about  the  reign  of  Edward  III.     But  the  pradlice  of  indent- 
ing 'Seeds  in  the  intermediate  line,  remained  in  ufe  till  the  clofe  of 
the  14th  century ;  it  then  ieems  to  have  declined ;  yet  the  pradice 
of  cutting  a  waiving  or  undulating  line  at  the  top  of  the  parch- 
ment,  on  which  every  deed  that  is  not  a  deed  poll  is  written,  has 
ever  iince  continued.     If  the  deed  contains  more  than  one  fkin  of 
parchment,  only  the  fir  ft  Bun  of  parchment  is  indented.     Foreign 
diplomatifts  contend,  that  when  the  parchment  on  which  a  deed  is 
written,  is  cut  through  the  intermediate  word  or  figure  in  a  ftraight 
line,  it  is  properly  called  Cbirograpbiini  that  when  it  is  cut  through 
the  intermediate  word  or  figure  in  a  waiving  line,  it  is  properly 
called  Cbarta  undulaieria ;  and  that  it  is  then  only  properly  called 
Cbarta  indenta,  or  indentwra,  when  it  is  cut  through  the  intermediate 
word  or  figure  in  a  waiving  line,  and  that  waiving  line  is  indented, 
or  notchea  in  the  manner  I  have  mentioned.     But  with  us,  every 
deed  the  top  of  which  is  cut  in  the  undulating  or  waving  manner  ' 
I  hare  mentioned,  is  called  an  indenture.    See  mr.  Madox's  Pre* 
'    face  to  his  Formulare,  and  the  Nouveau  Traite  de  Diplomatique4 
voL  I.  351. 

[Note  MO.]         (2)  ^^^'  ^^  called  cbarta  di  una  parti.     Some  deeds  mnfi  be 

indented  to  be  valid  for  the  purpofes  for  which  they  are  ufed,  aa 
bargains  and  falos  by  the  fiat,  a 7.  H.  8.  c«  i6.  Ica^s  by  perfons 

fcifcA 
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feifed  in  tail  in  right  of  th^ir  wive;,  or  eccledafBcal  perfons*  by 
32.  H.  8.  c.  zS.  a  bargain  and  fale  of  a  bankrupt's  eftate  by  the 
13.  EL  c.  7«— and  fee  43.  £1.  c.  18. 

(3)  When  the  fcvcral  parts  af  an  indenture  arc  interchangeably  [Note  140,] 
executed  by  the  feveral  parties,  that  part  or  copy  which  is  executed     '    ' 
by  the  grantor,  is  ufually  called  the  original,  and  the  reft  are  called 
counterparts ;  tho'  of  late  it  is  mofl  frequent  for  all  the  parties  to 
execute  every  part,  which  renders  them  all  o^ginals.    2.  Bla.  Com. 
ch.  20.  f.  1. 

fst  ^3  O,  b«  1  {  0  So,  where  three  were  infeofFcd  by  deedj  and  there  were  feve-  [Note  I4l«] 
"^  '  "■  ral  covenants  in  the  deed  on  the  part  of  the  feo6Fees,  and  only  two 
of  the  feofFecs  fealed  the  deed,  the  third  entered  and  agreed  to  the 
ei^ate  conveyed  by  the  deed,  he  was  bound  in  a  writ  of  covenant 
by  the  fealing  of  his  companions.  2.  Roll.  Rep.  63.— In  38.  £d.  3. 
p.  9.  it  is  faid,  chat  if  land  is  leafed  to  two  for  years,  and  only  one 
puts  his  fcal,  but  the  other  agrees  to  the  leafe,  and  enters,  and  takes 
the  profits  with  him,  he  (hall  be  charged  to  pay  the  rent,  though 
he  has  not  put  his  fcal  to  the  deed;  but  if  there  is  a  condition  com- 
prifed  in  the  deed  which  is  not  parcel  of  the  leafe,  but  a  condition 
m  grofs,  if  he  does  not  put  his  feal  to  the  deed,  tbo'  he  is  party  to 
the  leafe,  he  is  not  party  the  condition. 

r2  '2  I «  a.l      ^*)  ^°  Solter  v.  Hedgly,  Garth.  76.  lord  chief*juftice  Holt  held,  rN^t^  I4a.l 
^    ^         *■'  that  a  party  to  a  deed  cannot  covenant  with  one  w^o  is  no  party  to  • 


ic ; — but  that  one  who  is  no  party  to  a  deed  may  covenant  with  one 
who  is  a  party,  and  oblige  himfelf  by  fealing  of  the  deed* 

1*2  ^' I  •  b.l      (*)  ^**^  after,  though  the  jury  find  the  deed  not  to  be  the  deed  [Note  lAtA 
•"    "^  "*  of  the  party,  yet  will  not  the  court  on  motion  detain  the  fame,  but 

will  order  it  to  be  delivered  to  the  party  that  brought  it  into  court. 

2.  Sid.  131,     Vid.  Salk.  215.    Naii  U  the  \uh  tditiotu 

\2,'t2»*  a.]      (0  *^-  ^«  6*  ^*  Barre  37.     Ohliget  made  om  acquittana  to  out  [Note  144*] 

obligor f  nvbicb  was  dated  before  tbi  obligation,  but  nuas  deli*uerod  af» 
t^r^joardi ;  tbo  other  obligor  pleads  this  in  bar^  and  it  tuas  adjudgod  « 
good  pUa  in  bar,  Nota^  each  ijoas  bound  in  the  entirety^  therefore  ii 
njoas  joint  and  federal.  34.  H.  6.  So  in  the  cafe  of  the  king,  if  he 
relea/es  to  one  of  the  obligors,  the  other  Jhail  take  advantage*  5,  Repm 
56.  contra,-^And  eu  a  releafe  in  deed  to  one  obligor  difcharges  the  other, 
fb  (f  a  releafe  in  la*u)^  as  8.  Rep*  1 36.  Needbam's  ca/e.  A  nvoman 
obligee  marries  the  obligor,  that  is  another  Jort  ofdtfcharge.  264.  ^.«« 
But  17.  Car,  B,  R,  fwa  *were  bound  jointly  and feverally*  The  plain'* 
tiff  fued  botbt  and  afterwards  entered  a  retraxit  againfi  one ;  <whether 
that  difcharged  the  other  was  the  queftion,  Berkley  fold  it  fwas,  foi^ 
it  amounts  to  a  releafe  in  latAj,  as  the  plaintiff  confeffes  thereby  thai  he 
had  not  caufe  of  aSion,  and  therefore  be  cannot  have  judgment,  as  im 
Hickmot^s  cafe  J  9.  Rep.  and  retraxit  is  a  bar  to  an  aSlion ;  and  the 
plaintiff  by  his  own  aS  has  altered  the  deed  from  joint  to  feveral,  and 
therefore  the  other  Jball  hante  advantage  of  it,  Co,  Inf.  contra ;  for 
a  retraxit  is  only  in  the  nature  of  an  ejioppelli  and  therefore  the  other 
•  ^ImII  not  have  advantage ;  neither  is  it  a  releafe,  though  it  be  in  the 

nature  of  a  releafe;  and  if  the  obligee  fues  both,  and  then  covenant t 
Hvith  one  not  to  fue  farther,  that  is  in  the  nature  of  a  releafe,  but  the 
•tber  Jball  not  tike  advemtage  of  it  i  ttfld  in  7tU  H*  #t  it  is  fold,  thai 

there 
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tberf  mmjt  hi  a»  ndiud  relift/i  f  ont  ihllgf  tp  difebarge  the  9ibtr» 

Sie  March.  Rip,  ib^. — Paf.  1 8.  Car.  Hannan  <v.  Roll.     Thi  Migie 

nUafis  to  cni  obligor ;  thi  otJbir,  in  eemfiJtration  §f  thi  ferhtaranci^ 

mnUrtukiS  to  pay,  and  in  an  aSiom  upom  thi  cafi  thi  maitir  'was  fomU 

J^taally\  and  Rolls  argutd,  that  thi  dttt  was  not  ah/oluttly  di/charg* 

id,  but  only  fub  modo,  wx.  if  thi  othir  cam  havi  thi  nlio/c  to  pUadp 

imd  hicamli  thi  forhimramci  tsuu  a  good  confideraiiotu     But  thi  cowrt 

*ttuu  of  opisuoM,  thai  thi  diht  n»as  abjUntify  di/chargidp  and  thirtforg 

thi  conjidiration  *voas  in/uffidint.''^Sii  Hobart,  Rip,  70.     Parkir  <v. 

fir  John  La^wrtnci.     In  tnfpaft  againft  thrny  tbiy  di*vidid  on  thi 

pltading.     Judgmtnt  againft  om.     Thin  hi  entirid  a  noli  profequi 

againft  thi  t^vo  othtrs ;  it  ivas  hild  to  hi  no  difchargi  to  him  againft 

tiuhom  judgment  9vas  had;  /or  as  to  him,  thi  aSion  luas  ditirmin^ 

id  by  thi  judgminit  and  thi  othir s  an  diwdid  from  hinh  iusd  not  fub* 

jiff  to  the  damagis  ncwend  againft  him  i-^nt  a  noli  profcqui«  or 

non-fuit  bifon  judgnunt  againft  om,  would  di/chargi  alL   Lord  Note* 

MS. 

[Note  145*]       (0  ^^  i^  '0  be  obferved,  that  the  king  was  always  an  exception  r2?2*  b.l 
to  this  rule ;  for  he  might  always  either  grant  or  receive  a  cbofi  in  ^    ^  *^ 

mSion  by  affignment.— The  reafon  why,  by  the  ftri£^  rales  of  the 
common  law,  a  cbo/i  in  oBion  cannot  be  ailigned  or  granted  over, 
was«  that  it  was  thought  to  be  a  ereat  encouragement  to  litigiouf- 
iieis  if  a  man  were  allowed  to  msuce  over  to  a  ftranger  his  right  of 
g<nng  to  law.  Bat  this  nicety  is  now  difregarded:  though,  in  com* 
pliance  with  the  ancient  principle,  the  form  of  aiCening  a  chofi  in 
aSion  is  in  the  nature  of  a  declaration  of  truft,  and  an  agreement 
to  permit  the  affignee  to  make  ufe  of  the  name  of  the  affignor,  in 
order  to  recover  Sie  pofTelfion.  And  therefore,  when,  in  common 
acceptation,  a  debt  or  bond  is  faid  to  be  ailigned  over,  it  muft 
fbU  be  faed  in  the  original  creditor's  name;  the  perfon  to  whom  it 
is  transferred  being  rather  an  attorney  than  an  aflignee:  and  our 
courts  of  equity,  coniidering  that  in  a  commercial  country  almoll  all 
perfooal  property  muft  neceiTarily  lie  in  contra£(,  will  protedl  the 
affignment  of  a  ibo/e  in  adion,  as  much  as  the  law  will  that  of  a 
iho/i  inf^ffion.  T}ytt  30.  Br.  Ab.  tit.  Chofe  in  Adioo.  3.  P.  W. 
199.    2.  Bla.  Com.  Ch.  30. 

[Note  146.1       (0  Since  fir  Edward  Coke*a  time,  feveral  ftatutes  have  beenf^i^^    ^  1 
palled,  particularly  15.  Car.  2.  cha.  2.    13.  Zt  14.  W.  5.  ch.  6,  ftL^-l 0"  **J 
I.  An.  ch.  22.  by  which  all  peribna  admitted  into  offices  civil  or 
military  are  to  take  the  oaths  of  allegiance  and  fapremacy,  other- 
wife  they  forfeit  their  offices,  and  incar  other  penalties. 


[Npte  147.] 


(1)  But  this  muft  be  underllood  of  an  alienauon  which  dtveftsr20'9.  b.l 
the  remainder  or  reveriion,  as  a  feoffment,  fine,  or  common  reco-  *"  ^^  *^ 
\trf\  but  a  conveyance  by  leafe  and  releafe,  or  bargain  and  fale, 
is  no  forfeiture.  Neither  is  it  a  forfeiture  of  the  particular  eftate» 
if  the  reverfioner,  or  remainder- man  in  fee«  joins  with  the  tenani 
for  life  or  years  in  making  the  alienation;  nor  ia  his  grant  of  an 
advowfon,  remainder,  or  any  thing  elfe  which  lies  in  grant,  a  for* 
feiture.  But  if  a  tenant  for  life  or  years  claims  the  fee,  as  by  j<»n- 
ing  the  mife  upon  the  mere  right;  or  if  he  affirms  the  fee  to  be  in  a 
ftranger,  as  by  accepting  a  Bnejur  conufance  do  droit  ami  no  from 
a  ftranger,  it  is  a  forfeiture.     See  pofi.  25 1.  b.  252.  a. 
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[2  ')il»  2>»1      ^'^  ^^^  '^^  recovery  nlates  to  the  time  of  the  njoafte  done^  fwbich  is   [Note  1 48.] 
^^         ^paramount  to  the  grants  hut  it  does  not  relate  to  the  time  of  making  the 
eftate,  to  aifoid  tbarges  by  foree  of  this  condition  in  lanv,  unlefs  in  tht 
tafk  if  a  Uafe  for  years^  which  is  ofnecej/ity  to  have  the  place  wajiedn 
—Lord  Nott.  MS. 

[^35*  ^0  ^'^  '^^"  paffagc  expofed  fir  Edward  Coke  to  much  cenfarc.—  [Note  140. 1 
It  was  ftnick  out  of  the  thiid  and  every  following  edition  to  the 
ninth— -It  was  reftored  to  its  place  in  that  edition,  and  is  to  be 
found  in  all  the  fubfequent  editions.— »The  following  account  is 
given  of  this  circumftance  in  Burn's  Eccleriaflical  Law,  vol.  3. 
p.  402.  3d  edit.— ^*  There  are  feveral  degrees,  which,  although 
*'  not  exprefsly  named  in  the  Levitical  law,  are  yet  prohibited  by 
'^  that,  and  by  the  ilatute  of  32.  H.  8.  c.  38.  by  parity  of  reafon^ 
"  Hence,  in  the  cafe  of  Wortly  and  Watkinfon,  a  confdtation  was 
**  granted,  where  one  had  married  the  daughter  of  the  filler  of  his 
"  former  wife;  which  (as  fir  John  King  laid  the  argument)  is  the 
**  fame  degree  of  proximity,  as  the  nephew's  marrying  his  father's 
*'  brother's  wife ;  and  this  being  exprefsly  prohibited,  the  other 
'*  by  parity  of  reafon  is  fo  likewiie;  as  it  had  been  declared  E.  16. 
J.  in  Pennington's  cafe>  before  the  High  Commifiioners.  Which 
point  was  ag^  argued  T.  1.  An.  in  the  cafe  of  Snowling  and 
Nurfey,  and  confultation  granted  as  before,  not  with  (landing  the 
cafe  of  Richard  Parfons,  mentioned  by  lord  Coke,  1.  Inll.  23 5, 
**  in  which  it  was  firft  determined  not  to  be  within  the  Levitical 
**  degrees^  and  prohibition '  granted ;  but  a  confultation  being 
<*  awarded  on  debate,  two  years  after,  that  cafe  is  faid  to  have 
'*  been  exponeed  out  of  the  Firft  Inftitute,  by  order  of  the  King 
**  and  CoQDciL  And  this  was  the  very  point  in  which  (prefently 
**  after  the  making  of  the  ad)  lord  CromwelLdefi red  a  difpenfa- 
«*  tion  for  one  MaUey,  who  was  contraded  to  his  fiiler^s  daughter 
*'  of  his  late  wife;  but  the  archbiihop  denied  it,  as  contrary  to  the 
*'  law  of  God,  and  gave  for  reafon,  that  as  feveral  perfons  are  pro* 
'*  hibited,  which  are  not  exprefied,  but  undcrilooa  by  like  prohi- 
"  bition  in  eqoal  degree;  fo  in  this  cafe,  it  being  exprefied  that 
**  the  nephew  ihall  not  marry  his  uncle's  wife,  it  is  implied,  that 
'*  the  niece  (hall  not  be  married  to  the  aunt's  hu(band.  Gibf.  41 2, 
**  413.  Machlefs  can  it  be  doubted,  whether  the  like  rule  con- 
**  cerning  parity  of  reafon,  doth  not  forbid  the  uncle  to  marry  his 
«'  niece,  which>  thoqgh  not  exprefsly  forbidden,  is  virtually  pro. 
*'  hibited  in  the  precept  that  forbids  the  nephew  to  msary  the 
*'  aunt ;  nor  is  it  of  moment  to  alled^e,  that  the  firfl  is  a  more  fa- 
^*  vourable  cafe,  as  the  natural  fuperiority  is  prefcrved ;  fince  thp 
"  parity  of  degree^  which  is  the  proper  rule  of  judging,  is  the  very 
<*  fame*  Gibf.  413.  But  where  in  the  cafe  of  Harrifon  and  Bur- 
**  well,  T.  20.  Q,  2.  in  the  fpiritual  courts  one  had  married  the 
wife  of  his  great  uncle,  this  was  declared  not  to  be  within  the 
Levitical  degrees;  and  accordingly,  after  the  opinion  of  all  the 
judges  taken  bv  die  king's  fpecial  command,  a  prohibition  was 
"  granted.  Gibf.  413."— Aw,  the  cafe  of  Richard  Parjcns, 
ST.  2.  ya,  JU»  1032.  *whfre  a  man  may  marry  the  daughter  of  his 
nuife*s  /jfiiTf  which  is  in  the  editions  of  1628,  and  that  tf'  29,  and  is 
hers  left  oiU*  See  Moor  1 266,  Manners  arfct  33.  £//'«.  in  the  cafe  of 
$be  *widen»  oftnt  Retmsngton,  nvho  claimed  a  widow* s  ejlate^  but  was 
dfnied  becstufg  Jke  wm  nifce  to  tbi  former  «wife  qf  Rennington,  who 
had  dene  femance  for  tbi  incefliutui  mfrriage  i  but  it  W4S  refohed  Jhe 

•'/  pould 
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JbQuld  havrbir  ntoido^^s  tftattt  becaufe  there  <was  never  any  di'vorce 
bad  in  the  life  9fber  by/hand,  tbomgb  there  *waj  camfe*  H^b.  i8l.  iu 
the  cafe  ofHrwmrd  n).  BartUtt,  2.  Uft.  683.  i.  Crf.  228.  yatqfi. 
302.  Hili  *v,  Geed,  3.  Lev.  364*  f^ide  auxy  2.  Jomet  118.  5.  M9, 
161.  ondB.  StilUngfiiet's  Life,  1 2 1.— Lord  Nocu  MS. 

[Note  150.]  (l)  I.  Co.  25.  b.  Porter's  cafe.  Breach  of  condition  ajfigned^  ^"  f  236.  a.] 
caufe  be  has  not  performed  tvitbin  convenient  time,  viz,  8  years.''— 
Ant.  113.  cent,  that  ivhere  lands  are  devifed  to  executors  to  felU  ^nd 
one  re/ufesy  yet  it  is  nvitbin  21.  /f.  8.  though  it  te  an  interefi^  and 
though  the  nuords  of  the  fiatute  are,  ivhere  lands  are  «wiUed  to  be  fold 
by  executors,  nvbicb  gives  only  a  power ;  fo  there  vjas  a  difference  be^ 
tvjeen  them.'^^^g.  E.  3.  17.  The  cafe  visas 9  a  vjoman  feifed  of  lands 
in  London  devifed  them  to  be  fold  by  her  executors^  and  died  ivifbout 
an  heir;  that  devife  prevented  the  efcheat  vuhich  the  king  pretended  to 
have,  and  the  executors  could  enter  and  fell ,  therefore  more  than  a  bare 
muthority  paffed.  Yet  in  1651,  m  eiAdence  at  the  bar,  betvjeen  WiU 
kinfon  and  IVhitCy  this  cafe  nvas  ftarted\  and  lord  chief  juflice  Rolls 
doubted  of  this  opinion^  hecaufe,  he  faid,  it  vaas  only  a  defcenty  accord' 
.  ing  to  the  viords  of  Littleton ;  and  that  it  appeared  to  him,  that  tvhen 
lands  are  devifed  to  be  fold  by  executors ,  there  no  interefi  paffes^  as  in 
the  lafi  claufe  bere.'^Lord  Nott.  MSS. 

[Note  ici.l  (0  A  power  of  revocation  may  be  defeated  by  a  defeafance  [236.  b.J 
made  at  the  fame  time,  or  any  time  after,  i.  Rep.  xi3.^Sre 
Carth.  64.  But  if  a  thing  executory  on  its  commencement  be  af- 
ter executed,  it  cannot  be  defeated  by  a  fubfequent  defeafance. 
5,  Rep.  90.  b.  In  tiie  cafe  of  Cottrcl  v.  Purchafe,  lord  Taibot 
faid  he  fhould  always  difcourage  the  prafltce  of  drawing  an  abfo- 
lute  deedy  and  making  a  defealance»  as  it  wore  the  face  of  fraud. 

[Note  152.1  (0  Some  obfervations  will  be  made  in  the  notes  to  the  chapter  |]23^«  a.  J 
of  Releafesy  on  Powers  of  Revocation,  and  other  Powers  deriving 
their  effefl  from  the  ftatute  of  Ufes, — —A  reference  was  made, 
in  note  i,  p.  216.  a.  to  this  place,  for  fome  obfervations  on  the 
dodlrine  of  Conditions  precedent,  and  Conditions  fubfequent.  In  i.  £q, 
Ca.  Ab.  108.  it  is  oblerved,  ''  That  conditions  precedent  are  fudi 
'*  as  are  annexed  to  eflates,  and  muft,  at  law,  be  pun£lually  per- 
<<  formed,  before  the  eftate  can  veil.  A  condition  fubfequent  is« 
•'  when  the  eilate  is  executed;  but  the  continuance  of  fuch  eftate 
'*  dependeth  on  the  breach  or  performance  of  the  condition. 
^  ThODgh  this  diftinfHon  is  often  mentioned  in  courts  of  equity* 
**  yet  the  prevailing  diftinffion  there  is  to  relieve  againft  condi* 
"  tions,  where  compenfation  can  be  made,  whether  they  be  prece- 
**  dent  or  fubfequent."  This  obfervation  is  illuilrated  and  con- 
firmed by  the  caies  collefted  under  the  title  of  Conditions  precedent 
and  fubfequent,  in  mr.  Viner's  Abridgment ;— and  fee  Francis's 
Maxims  of  Equity,  p.  44.  and  Kaims's  Princ.  of  £q.  ci.  81.  ed. 
1760.— One  of  the  moft  material  points  of  difcuffion,  refpedling  the 
dodrine  and  different  operations  at  law  and  in  equity  of  Conditions 
precedent  and  Conditions  fubfequent,  arifes  from  thofe  cafes  where 
Conditions  are  annexed  to  Devi/es,  making  them  void  on  the  marriage 
*  .of  the  devifee  vjitbout  confent*  Tbefe  cafes  have  frequently  been 
difcufled  in  our  courts.  All  the  learning  upon  them  is  to  be  found 
in  the  cafe  of  Harvey  v.  Afton,  Com.  Rep.  726.*  1.  Atk.  361.  and 
^yniih  r«  MstfUjj^  3*  Ad^'  3 30.«-Thc;  d^^tgac  of  Condidons  pre- 

cedent 
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cedent  and  fubfeqaent*  alfo  frequently  applies  to  cafes  arifmg  on 
the  'Oifiing  of  portions  and  legacies  made  poj^ahle  at  a  future  timt* 
There  are  few  points  of  legal  learning  upon  which  the  cafes  ia  the 
books  are  more  numerous,  or  feeitiidgly  more  difcordant.  Per- 
haps the  following  diilindlion  may  ferve  to  enable  ihe  reader  to 
reconcile  theta.  I.  It  was  laid  down>  in  the  cafe  of  Pa.vlet  t. 
Pawlet»  2.  Vent.  366,  367.  that  where  a  legacy  is  charged  updtt 
teal  eftate^  if  the  perfon  entitled  to  it  dies  before  the  day  of  pay- 
ment, it  finks  into  the  land  for  the  benefit  of  the  owner  6f  the  in- 
heritance. In  Hall  V.  Terry,  i.  Atk.  502.  and  Van  v.  Clarke, 
I.  Atk.  510.  lord  Hardwicke  feems  to  have  thought  himfelf  bound 
by  this  rule,  and  decreed  thoic  cafes  accordingly. — But  in  Lowther 
and  Condon,  2.  Atk.  13O.  Sherman  v.  Collins,  3.  Atk.  319. 
Hodgfon  V.  Rawfon,  i.  Vef.  41.  his  lordfiiip  departed  from  this 
^ule;  and  perhaps  the  general  rule,  as  it  now  ftands,  isj^-^That 
when  a  lejgacy  is  given,  charged  upon  a  real  eitate,  and  payable  at 
a  future  time,  and  there  are  no  exprefs  words  in  the  will  to  make 
it  immediately  a  veiled  interefi ;  there,  if  a  fironger  implication  to 
the  contrary  aoes  not  arife  from  the  other  parts  of  the  will,  the 
court,  from  its  inclination  to  favour  the  heir,  confiders  its  being  fy 
charged,  andy^  payable,  as  circumllances  amounting  to  an  impli- 
cation, that  the  teflator's  intention  was,  that  it  ihould  not  'Oeft  till 
the  time  in  which  it  is  made  payable*  Mod  clearly  it  is  in  the  tef* 
cator*s  power  to  make  it  immediately  vefied  and  tranfmifilble, 
though  charged  upon  a  real  eflate>  and  payable  at  a  future  time« 
by  ufing  exprefs  words  to  indicate  his  intention  that  it  fhould  be 
fo  ;-^and  if  this  can  be  done  by  exprefs  words,  there  cannot,  it 
ihould  feem,  be  anv  reafon  why  it  may  not  be  equally  done  by  im-» 
plication.  Therefore,  if  there  are  any  circumftances  or  exprefliona 
m  a  will,  from  which  the  implication^  that  it  Was  the  teflator's  ih- 
tendon  to  make  it  immediately  a  veiled  legacy,  is  ilronger  than 
the  implication  to  the  contrary,  whith  anfes  from  its  being  charged 
upon  a  real  fund,  and  payable  at  a  future  day,  it  is  to  be  confidered 
as  a  veiled  and  tranfmiflibl6  interefl,  notwiihflanding  thofe  circum- 
ftances. One  of  the  circumflances,  which  the  courts  have  confi- 
dered as  affording  very  ilrong  ground  to  imply  the  teflator'j  in- 
tention to  be,  that  the  legacy  ihould  be  immediately  vefied  and 
tranfmifiible,  though  the  payment  is  poilponed  to  a  future  time,  19 
where  the  payment  is  poilponed  for  reafons  that  are  not  perfon al 
to  the  legatee,  but  arife  or  feeih  to  be  calculated  with  a  view  to 
the  circumflances  of  the  fund.— Upon  this  ground- lord  Hardwicke 
feems  in  a  great  meafure  to  have  decided  in  the  cafes  cited  above 
of  Lowther  v.  Condon,  Sherman  v.  Collins,  and  Hodgfon  v.  Raw- 
fon.—See  alfo  JKing  v.  Withers,  Ca.  Temp.  Talbot  117,  Butler 
V.  Duncoinbe,  i.  P.  W.  4^7;  Pittfield's  cife,  2,  P.  W.  513, 
Hutchins  V.  Foy,  Com.  716.  Godwin  v.  Munday,  i.  Bro.  Ciia. 
Rep.  1^1.— II.  Where  the  legacy  is  charg^-d  upon  per/onalty  only  ; 
there,  if  the  legatee  dies  before  the  day  of  payment^  his  perfonal 
teprcfentatives  become  enitled  to  the  legacy ;  unlefs  i:  i«  to  be 
colleded  from  the  teflator's  will,  that  he  intended  the  contrarv.^^-' 
In  the  conflrudlion  of  bequefisofthis  nature,  there  is  an  edablillud 
diiHndion  between  a  gift  of  a  legacy  to  a  man,  at,  or  if,  or  when 
he  at'ains  21  (or  any  other  future  event  of  a  fimilar  nature),  and  a 
legacy  payable  to  a  man  at,  or  if,  or  when  he  attains  2i.-'«*In  the 
£ril  cafe,  the  attaining  21  is'  held  to  be  individually  applicable  as 
much  to  the  fubilanc^  «t  to  the  payment  of  the  legacy,  and  there- 

(  X  )  furc 


Lib.  3,      Cap.  6.  Of  Difccnts.        Scft.  385,  386. 

fore  the  legacy  is  held  to  lapfe  by  the  death  of  the  legatee  before 
the  time.  In  thefecond  cafe*  the  attaining  21  is  held  to  refer,  not 
to  the  fub(tance»  bat  .to  the  payment  only  of  the  legacy,  and  there- 
fore, here  the  legacy  is  held  not  to  lapfe  by  the  death  of  the  legatee 
before  the  time.— It  has  been  held  to  be  an  exception  to  this  dif- 
tinflion,  where  the  teflator  has  difpofed  o£  the  intermediate  interefl 
either  to  a  ilranger,  or  to  the  legatee.  And  the  diflindlion  does  not 
hold  where  the  legacy  is  a  charge  upon  real  cftatc.— III.  With  re- 
fped  to  legacies  charged  on  a  mixe^funJ,  coniiiling  both  of  real 
and  perfonal  eftate  ;^f  the  legatee  dies  before  the  time  of  pay- 
ment^ it  feems  to  be  fettled,  that  the  leeacy  (hould  fink  in  the  land, 
in  all  cafes  of  this  nature  where  it  would  be  held  to  link  in  the  land 
if  the  fund  confided  of  real  eilate  only  :  but  this  is  only  fo  far  as  it 
is  necelFary  to  refurt  to  the  real  eftate ;  for  in  thefe  cafes  the  legacy 
is  ftill  vefted  as  to  the  perfonal  eftate,  in  all  cafes  where  it  would  b« 
vefted,  if  the  fund  confided  of  perfonal  eftate  only.  See  Sherman 
V.Collins,  3.  Atk.  320.  i.  Ver.  48.  2.  P.  W.  612.  and  mr* 
Coxe's  excellent  note  on  the  laft  cafe. 

For  the  difference  between  the  common4aw  do£trine  of  condi- 
tions, and  that  of  the  civil  law  and  canon  law,  fee  the  fecond  part  of 
Fulbeck's  Parallel,  7th  Dialogue. 

In  the  former  part  of  theie  notes^  fome  obfervations  were  made 
on  the  leading  points  of  the  dodlrine  of  mortgages.  The  reader  will 
find  every  thing  relating  to  that  comprehenfive  fubjeA,  colleded 
with  great  induftry  and  ingenuity,  in  a  recent  publication  on  the 
Law  of  Mortgages,  by  mr.  Powell. 

[Note  153.]        (,)  The  oudines  of  the  dodrine  contained  in  this  Cpiapter  arc  [238.  a. J 

thus  fummarily  mentioned  by  lord  chief  baron  Gilbert,  in  his  Law 
of  Tenures,  p.  21 :— *'  When  any  man  is  diffeifed,  the  difTeifor  has 
^'  only  the  naked  pofTcflion,  becaufe  the  difleifee  may  enter  and 
**  evi£t  him  ;  but  againfl  all  other  perfons  the  diifeifor  has  a  rieht* 
**  and  in  this  refpedl  only  can  be  faid  to  have  the  right  of  poiTemon* 
"  for  in  refpedl  to  the  difleifee  he  has  no  right  at  all.  But  when 
**  a  defcent  is  cad,  the  heir  of  the  dilTeifor  has  jus  peffiffioniSf  be- 
«'  canfe  the  difleifee  cannot  enter  upon  his  pofleflion  and  evi£l  him, 
<«  but  is  put  to  his  real  a£Uon,  becaufe  the  freehold  is  caft  upon  the 
•'  heir.'' 

{Note  154*]       (2)  And  fo  are  the  donees  and  feoffees  of  the  diffeifory  for 

they  come  by  title,  though  'tis  a  defeafible  one.  Note  ic iht  lub 
edition. 

[Nete  155.]        (1)  The  different  degrees  of  title  which  a  perfon  difpofleflingr239«  ^-J 

another  of  his  lands  acquires  in  them  in  the  eye  of  the  law  (inde- 
pendently of'  any  anterior  right),  according  to  the  length  of  time 
and  other  drcumftances  which  intervene  from  the  time  uich  difpof- 
feflion  is  made,  form  different  degrees.of  prefnmption  in  favour  of 
the  title  of  the  difpofleflbr ;  and  in  proportion  as  that  prefumption 
encreafes,  his  title  is  ftrengthened ;  the  modes  by  which  the  poflef* 
fipn  may  be  recovered  vary;  and  more,  or  rather  different  proof  is 
required  from  the  per' an  difpoffeffed,  to  eftablifli  his  title  to  recover. 
Thus  if  A.  is  diffeifed  by  2.  while  the  poffeflion  continues  in  B.  it  is 
^mere  naked  poffeffim,  unfupported  by  any  right,  and  A.  may  reftore 
his  pofleflion,  and  put  a  total  end  to  the  pofleflion  of  B.  by  an  tntry 
OB  the  lands*  without  any  previous  a^M;  if  B.  dies,  the  poffeflion 
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defcends  on  the  ^har  by  ad  of  law.  In  this  cafe  the  heir  comes  to 
the  land  by  a  lawful  tide>  and  aci][uire8  in  the  eye  of  the  law  an  ap* 
parent  right  of  poj/effion ;  which  is  fo  far  good  againft  the  perfpn 
diflieifeds  that  ne  has  loft  his  right  to  recover  the  poiTeflion  by  entry« 
and  can  only  recover  it  by  An  a^ion  at  law.  The  anions  uied  in 
thefe  cafes  are  called  PoflfefFory  Adiions,  and  the  original  writs  by 
which  the  proceedings  upon  them  are  in(Ut1ited>  are  called  Writs 
-of  Entry.  Bat  if  A.  permits  the  pofleffion  to  be  with-Hjsld  from 
him' beyond  a  certain  period  of  time  without  claiming  it»  or  fuffera 
judgment  in  a  poiTefTory  a£Hon  to  be  given  againft  him  by  default* 
or  upon  the  merits ;  in  all  thefe  cafesi  B.^s  title  in  the  eye  of  the 
law  18  ftrengthened^  and  A.  can  no  longer  recover  by  a  pofleflcH'y 
adion,  and  his  only  remedy  then  is  by  an  adion  on  the  right, 
Thefe  laft  adions  are  called  Droiturel  A^ions^  in  contradiftindion 
to  Peffeffhry  ABitms*  They  are  the  ultimate  refource  of  the  perfon 
difieifed;  fo  that  if  he  fails  to  bring  his  writ  of  right  within  the 
tine  limited  for  the  bringing  of  fuch  writs,  he  is  remedilefsj  and 
the  title  of  the  difpofTefTor  is  complete.  The  original  writs  by 
which  droiturel  adions  are  inftituced  are  called  Writs  of  Right. 
The  dilatorinefs  and  niceties  in  thefe  procefies,  introduced  the  Writ 
of  Ailize.  Tha  invention  of  this  proceeding  is  attributed  toGlan« 
ville>  chief  juilice  to  Henry  IL  (See  Mr.  Reeves's  Hiftory  ofthd 
Engliih  Law>  Part  I.  ch.  3.)  It  was  found  fo  convenient  a  re« 
snedy,  that  perfons>  to  avail  themfelves  of  ij«  frequently  fuppofed 
or  admitted  themfelves  to  be  difleifed  by  ads  which  did  not  in 
ftridnefs  amount  to  a  difTeifin.  This  diifeifin,  being  fach  only 
by  the  will  of  the  party,  is  called  a  dijjiifin  by  eUQion^  in  oppofiitioa 
to  an  aSual  dijjtifin  :  it  is  only  a  dilTeifin  as  between  the  difieifor 
and  the  difleifee,  the  difleifee  (HU  continuing  the  freeht^der  as  to  all 
perfons  bat  the  diiTeifor.  The  old  books,  particularly  the  Reports 
of  Affize,  when  they  mention  difleifins,  generally  relate  to  thofe 
cafes  where  the  owner  admits  himfelf  difieifed.  (See  i.  Burr,  iit* 
and  fee  Brad.  lib.  4.  cap.  3.)  As  the  proceflbs  upon  writs  of  en** 
try  were  fuperfeded  by  the  aflize,  fo  the  affize  and  all  other  reid 
adions  have  been  fii^e  fuperfeded  by  the  modern  procefs  of  ejed* 
ment.  This  was  introduced  as  a  mode  of  trying  titles  to  lands  in 
the  reign  of  Henry  VII.  From  the  eafe  and  expedition  with 
which  the  proceedings  in  it  are  conduded»  it  is  now  become  the 
general  remedy  in  thefe  cafes.  Booths  who  wrote  about  the  end  of 
ue  laft  century^  mentions  real  adions  as  thtn  worn  out  of  ufe.  It 
is  rather  fingular  that  this  fhould  be  the  cafe,  as  many  cafes  muft 
frequently  have  occurred  in  which  a  writ  of  ejedment  was  not  a 
fnfficient  remedy.  Within  thefe  few  years  paft  fome  attempts  have 
been  made  to  revive  real  adions :  the  moft  remarkable  of  thefe  are 
the  cafe  of  Tiifen  v.  Clarke,  reported  in  3.  Wilf.  419.  541.  and 
that  of  Carlos  and  Shutdewood  v.  lord  Dormer.  The  writ  of  fum* 
snons  in  this  laft  cafe  is  dated  the  ift  day  of  December  1 775.  The 
fummons  to  the  four  knights  to  proceed  to  the  eledion  of  the  grand 
aftize,  is  dated  thezzd  day  of  May,  1780.  To  this  fummons  the 
fherilF  made  his  'return  \  and  there  the  matter  refted.  The  laft  in« 
■  ftance  in  which  a  real  adion  was  ufed,  is  the  cafe  of  Sidney  v» 
Perry.  All  thefe  were  adions  on  the  right.  That  part  of  Sir 
William  Blackftone's  Commentary  which  treats  upon  real  adionsj 
Is  not  the  leaft  valuable  part  of  that  excellent  work. 

(2)  Booth,  in  bis  Real  Adions  171,  maJces  the  firft  degree  to  [Note  156.] 
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coafift  in  the  original  wrong ;  but  fir  Henry  Finch  ^629  and  ntr. 
juftice  BlackKone,  vol.  3.  ch.  la  agree  with  fir  Edward  Coke. 
Abatement,  diiTeifin,  efcheat,  recovery,  ek^Gon,  fucceflion*  dower* 
jodgment,  and  a  third*  and  every  fubfequent  feoffment*  are  in  the 
Poft.    Finch  ibid. 

[Note  157.]  (^)  g^  if  w;7/  ffoi  tah  aw£y  the  emiry  rfafiramgir  i  fir  as  ta 
him  a  is  but  the  eftate  fir  Ufi  Jtilh  a  JUiuious  mt  true  di/ctndiUt 
•Jtatu    Lord  Nott*  MS. 

^ote  15S.]  (5)  This  is  by  reafon  of  the  king's  prerogative*  that  he  cannot 
be  dikeifed*    See  Hob.  322. 

[Note  159.]  (1)  ^9*  !•  ^ff'  140.  ump,  Edw.  Tke  tlitft  fim  htfin  tniry  ditd  [239  ^\ 
wthout  ijjmtt  tbeymtmgtfi  twill  pay  two  nliefi^fir  tbi  ifiotb  ofhisfi^ 
tbtr  And  the  desub  cf  bis  brotber ;  fir  tbey  botb  vnri  ttnants  to  the 
lord*  So  moiCj  tbo  death  of  a  per/on  Jeijtd  of  a  fiifia  in  laiw%  is  a 
difient  to  oMtitie  tbe  lord  to  relief. — By  Thorp  and  fFilby^  the  grasidfa* 
tbtr  Uajkdfor  life  and  died.  Tbe  father  smokes  a  feojfkesst  of  Black 
Acre  yoiti  v/arrastty,  the  Jon  Jbau  not  render  in  valsu  the  term  of 
nvhicb'tbe  reverfion  dejcends  upon  bim»  becan/e  the  father  had  only  a 
feifin  in  law.     24.  £•  3,  47.     L.  Nott.  MS. 

[Note  160.  ]  '  (2)  The  neceffity  that  there  (honld  be  a  tenant  to  do  the  feudal 
duties,  and  the  notoriety  of  dtle  which  the  difleiibr  acquired  by  be* 
ing  permitted  to  condnue  during  his  life  in  the  peaceable  pofleffioa 
of  the  fee,  and  to  die  feifed  of  it,  are  the  grounds  upon  which  the 
law  is  induced  to  defend  the  pofleflion  of  the  heir  of  the  difleiibr 
from  the  entry  of  the  dilTeiree,  and  to  leave  the  difleifee  to  his  re- 
medy by  a£Hon.  But  when  the  diflfeifor  parts  with  the  freehold^ 
there  is  a  vacancy  in  the  poffeffion ;  and  the  pofleffion  of  the  dii^ 
feifor*  and  confeauently  the  notoriety  of  it,  is  lofL  Thus  the  prin- 
ciples which  apply  to  the  difcent  of  an  eftate  in  pofleflion*  do  not 
apply  to  the  difcent  of  an  eftate  in  remainder  or  reverfion  ex* 
pedant  on  an  eftate  of  freehold.  But  they  apply  when  the  par* 
ticnlar  eftate  is  only  for  years;  a  tenant  for  years  being  confidered 
merely  as  the  bailiff  of  the  freeholder^  auod  to  hold  ue  poffeffioo 
for  him. 

[Note  i6i«l       (3)  ^°^  fuppofe  the  difteifor  in  this  cafe  had  conveyed. die. 

eftate  to  the  ulb  of  himfelf  for  Hfe,  remainder  to  tlM  ofe  of  his  firft 
and  other  fons  in  tail,  with  the  immediate  reveriion  or  remainder  to 
himfelf  in  fee,  and  diat  he  died  without  ifibe  living  at  the  dme  of 
his  deceafe ;  it  feems  to  be  a  qneftion,  whether  he  is  to  be  confi. 
dered  as  feifed  in  fee  at  the  time  of  his  deceaie.  fo  as  to  cndde  hit 
wife  to  dower.  See  Cordall's  cafe*  Cro.  EL  315.  Hooker  v. 
Hooker*  Cafl  temp.  Hardw.  1 3.  Duncomb  v.  Duncomb*  3-  Lev. 
447.  In  the  latter  cafe,  between  tbe  cfhite  of  the  tenant  for  li^ 
and  the  limitation  to  his  firft  and  other  ions,  there  was  interpofed 
an  eftate  to  trnftees  during  the  life  of  the  tenant  for  life,  for  pie. 
ferving  the  remainder  to  the  Tons.  This  was  held  to  be  a  veiled 
eftate,  and  that  it  prevented  the  wife  from  dower ;  and  lord  Hard- 
wicke  in  Hooker  v.  Hooker  admitted  this  reafoning.  The  paf- 
fage  in  the  text  and  the  three  cafes  dted  above  were  mentioiied* 
and  great  ftrefs  laid  upon  them,  in  the  cafe  between  the  heir  and 
of  kin  of  the  late  lord  Thomond.   in  that  cafe*  lonlThoiDoiid 

being 
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being  tenant  for  liie>  with  remainder  to  his  firft  and  other  ions  in 
tail  male,  with  the  immediate  reverfion  expedant  thereupon  to 
himfelf  in  fee,  paid  off  a  fom  of  i8,oool.  charged  upon  the  eilate 
under  the  trufts  of  a  term  of  years ;  and  afterwards  died  inteftate, 
and  without  iiTue.  Now  it  is  a  rule  in  equity,  that  when  a  perfim, 
havine  a  partial  eftate  in  land,  is  entitled  to  a  fom  of  money  charged 
upon  It,  his  right  to  the  money  does  not  neceflarily  merge  In  the 
land,  but  he  mav  keep  it  as  a  ful^fifting  charge  on  the  eftate;  and 
in  fome  cafes,  if  he  makes  no  particular  difpofition  of  it  in  his  fife- 
time,  it  goes  upon  his  deceafe  to  his  perfonal  reprefentative.  See 
Morgan  v.  Jones,  Bro.  Cha.  Ca.  206.  Upon  this  glound,  it  was 
contended  that  lord  Egremont,  upon  whom  the  eftate  defcended  at 
lord  Thomond's  deceafe  as  his  heir  at  law,  took  the  eftate  charged 
with  the  1 8,000 1.  for  the  benefit  of  the  inteftate's  reprefentatives. 
To  this  it  was  anfwered,  that  tho'  lord  Thomond  was>  at  the  time 
of  his  deceafe,  feifed  of  an  eftate  for  life,  with  the  immediate  re* 
veriion  in  fee ;  yet  as  he  had  no  children  living  at  the  time  of  his 
deceafe,  and  his  heir  at  law  immediately  upon  his  deceafe  took  the 
lands  in  fee  Ample  in  poiTeifion  by  defcent,  he  was  to  be  confidered 
as  feifed  of  an  eftate  in  fee  Ample  in  pofteflion,  and  confe^uently 
that  the  1 8,000 1.  was  to  be  confidered  as  merged  in  the  inherit 
tance.  But  lord  chancellor  Bathnrft,  before  whom  the  caofe  was 
heard,  was  of  opinion,  that  lord  Thomond  was  to  be  confidered  as 
feiled  only  for  life,  and  that  of  courfe  his  lordfiiip's  perfonal  repre« 
I  fentatives  were  entitled  to  the  1 8,000  L 

f  240.  d.  ]      (i)  When  the  lord  comes  to  the  land  by  efcheat,  the  law  only  [Note  162.} 
^  cafts  the  freehold  upon  him  for  want  of  a  tenant.    The  diffeifee, 

notwithftanding  the  dififeifin,  continues  the  rightful  tenant;   and 
,  as,  by  his   entry,   he   fills   the  poflefiion,  the  lord's  title,  which 

was  only  good  while  a  tenant  was  wanting,  muft  neceifarily  be  at 

an  end. 

(2)  Though  by  the  diflcifin  a  tortious  poflfeffion  is  acquired,  [Note  163.] 
it  is  fo  in  the  prcfcnt  cafe,  only  as  between  the  diffeifor  and 
the  diffeifee,  and  does  not  affeft  the  eftate  of  the  feoffor  on  con- 
dition; the  condition  being  fo  infeparably  annexed  and  inherent 
to  the  land,  as  to  bind  it,  in  whofe  hands  foever  it  comes.  See 
Ow.  141. 

r240.  b,]      (1)  The  affertion,  that  a  woman  in  this  cafe  has  no  remedy  by  [Note  164.] 
•"  aClion,  may,  perhaps,  be  difputed,  as  the  writ  cauja  matrimonii  prst^ 

iocuti  extends  to  all  the  degrees.     See  the  writ  in  the  Regifter. 

Booth's  Real  Adions  197.  and  Fitz.  Nat.  Br.  205. 

{2)  Ace.  the  cafe  of  Matthefon  v.  Trott,  Owen  141.  i.  Leo.  [Note  165.] 
209.  But  the  reafon  given  in  the  Commentary,  that  the  devifee,  in 
this  cafe,  has  no  remedy  by  aftion.  is  not  well  founded,  if  what  Sir 
Edward  Coke  obferves  in  page  1  i.i.  a.  be  true,  that  the  devifee  may 
cither  enter,  or  have  his  wnt  ex  gra'vi  qtuereid.  ^  Upon  this  head,  • 
the  judges  Anderfon  and  Walmeflcy  feem  to  differ  on  the  cafe 
above  cued.  Whatever  may  be  the  cafe  with  refped  to  a  defcent, 
a  fine  levied  by  the  heir  at  law,  is  a  bar  to  a  devifee  after  five  years 
non-claim.  Hulm  v.  Keylock,  Cro.  Car.  200.  It  is  alfo  a  bar  to 
a  title  of  entry  for  a  condition  broken,  or  a  right  or  title  of 
entry  upon  any  other  account.  Mayor  of  London  v,  Alsford» 
•  (X3)  Cro. 
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Cro.  Car.  57^.     i.  Jones  452.    See  Mr*  Croife's  EHky  on  Fines, 
146.  147. 

[Note  166.]  (3)  Halnfworth  v.  Pretty,  Cro.  Eliz.  919.  Thomas  devifed  to 
Richard,  his  elded  Ton,  in  fee,  upon  condition  that  he  fhoald  pay  to 
his  other  children  the  fums  appointed  to  them  according  to  the  in- 
tent of  his  will ;  and  on  refufal,  that  his  younger  Tons  and  daugh- 
ters {hould  have  it  to  them  and  their  heirs.  Richard  refufed  pay- 
ment, and  died ;  and  Thomas,  his  fon,  entered,  and  the  younger 
fons  and  daughters  entered  upon  him :  it  was  contended,  that  the 
defcent  upon  Thomas  took  away  the  entry  of  the  younger  fons  and 
daughters ;  but  the  court  held  the  contrary.  For  it  was  not  as  a 
defcent  by  a  ftrangcr  after  devife,  before  the  entry  of  the  devifee, 
which,  perhaps,  might  take  away  their  entry,  becaufe  it  was  not 
then  an  immediate  devife ;  but  it  was  quafi  a  devife  upon  a  limita- 
tion, or  upon  a  condition  broken^  which  no  defcent  fhould  take 
away  or  prejudice. 

£Note  167.]       (i)  The  dowrefs  holds  of  the  heir ;  but  by  the  inftitution  of  the  \^a\  ,  a.l  m 
law,  me  is  in  of  the  eftate  of  her  hufband;  fo  that  after  the  heir's  *-    ^  *   'J  1 
alignment,  (he  holds  by  an  infeudation  from  the  immediate  death 
of  her  hufband.    Hence  it  is  that  dower  defeats  defcent,  becaufe 
the  lands  cannot  be  faid  to defcend  as  demefne  which  are  in  tenure;  ' 

and  the  aflignment  of  dower  being  in  the  nature  of  infeudadon*  and 
*  taking  place  immediately  from  the  death  of  the  hufband,  there  are 
only  two-thirds  which  defcended  as  demefne.  Gilb.  on  Dower  395. 
*>-Seeant.  31.  b. 

[Npte  i68«]  (2)  The  dodrine  contained  in  this  fe£lion  feems  to  apply  to  the 
caies  of  a  recovery  fuffered  by  the  heir,  before  the  aflignment  of 
dower. 

FNote  169.]  (3)  ^^  *^''>  though  tbi  dijffii/eet  being  an  abator^  did  an  oQ  to  Vibicb 
be  tji'as  compellable, yet  it  is  not  as  good  as  if  be  bad  been  aBuallj  com^- 
felled*    Sufra^  35.    Lord  Nott.  MS. 

(Note  17Q.]  .  (4)  ^'^  Edward  Coke,  in  this  palTage,  and  in  a  former  part  of\. 
his  Commentary,  puts  feveral  cafes  on  the  continuance  of  the  wife's 
dower  after  the  fee  charged  with  it  is  determined.  Perhaps  the 
following  diilindions  and  obfervations  will  affift  in  clearing  up  the 
complex  and  abllrufe  points  of  learning  in  which  this  quellion  is 
involved.  I.  In  thofe  cafes  where  the  fee  is  evi<^ed  by  title  para« 
mount,  the  dower  and  courtefy  nece/Tarily  ccafe  upon  the  evic- 
tion. Such  is  the  cafe  put  by  Littleton  in  the  fe^ion  before  us. 
IL  When  the  donor  enters  for  breach  of  condition ;  as  his  entry 
abfolutcly  defeats  the  eflate  of  the  tenant  on  condition,  fo  it  defeats 
his  wife's  right  of  dower,  and  the  hufband's  right  of  courtefy,  and 
all  other  charges  brought  upon  the  eflate,  either  by  the  donee's 
own  aft,  or  by  aa  of  law.  See  note  2.  fo.  aoa.  b.  III.  If  a  per- 
fon  ftifed  in  fee  tail,  or  any  other  determinable  fee,  conveys  in  fee. 
the  wife's  right  of  dower,  and  the  ho/band's  courtefy,  can  only  be 
commenfurate  with  the  eAate  of  the  grantee,  and  muft  neceflarily 
ceafe  whenever  that  eftate  ceafes.  See  10.  Rep.  97.  b.  98.  a. 
.^V.  As  to  eflates  in  fee  fimple  conditional  at  the  common  law,  an4 
eflates  uil  under  the  ilatute  de  donis ;— the  wife  was  cntiUed  to  her 
dpwer^  and  the  hiiiband  to  hit  courtefy^  out  of  them«  after  the  failuro 
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of  the  iiToes.  But  it  may  be  obferved,  that  though  it  now  is  diffi« 
cult  to  avoid  coniidering  eflates  in  fee  iixnple  conditional  in  any 
other  light  than  as  eflaces  originally  granted  to  the  donee,  and  to 
the  heirs  general,  or  to  fome  particular  heirs  of  his  body ;  and  the 
eibte  of  the  donor^  as  that  of  a  reveriioner  expe^nt  on  the  ^urp 
of  thefe  heirs ;  yet  this  reflridion^  to  particular  heirs,  and  excla« 
fion  of  othors,  is  underflood  to  be  produced^  not  by  any  limitation 
of  perfons  introduced  into  the  grant,  but  by  a  condition  fuppofed 
to  be  annexed  to  it,  that  if  there  were  no  fuch  heirs,  or  being  fuch* 
if  they  afterwards  failed,  and  the  donee  did  not  alien  the  eflate,  it 
ihould  be  lawful  for  the  donor  and  his  heirs  to  enter.-— This  entry, 
therefore,  was  not  an  entry  upon  the  natural  expiration  of  a  pre'vi'^ 
out  eftate,  but  for  a  condition  broken ;  in  which  cafe,  as  in  all  others 
where  entry  is  made  for  breach  of  a  condition,  the  right  of  the  wife 
to  her  dower,  and  the  hufband  to  his  courtefy,  if  the  general  rule 
were  adhered  to,  would  be  defeated.  But  for  reafons  now  rather 
to  be  guefled  than  demonflrated,  this  cafe  was  made  an  exception 
from  the  general  rule.  So  with  refpedl  to  the  right  of  the  wife  of 
tenant  in  tail  to  her  dower,  and  the  hufband  to  his  courtefy,  after 
the  failure  of  the  iflues  in  tail ;  the  flatute  de  donis  introduced  no 
new  eftate,  but  only  preferved  eftates  limited  as  conditional  /ees  to 
the  iiTues  inheritable  under  them,  by  preventing  the  tenants  of  fuch 
conditional  fees  from  alienating  or  difpofing  of  them ;  and  as  they 
preferved  the  eftates.  To  they  preferved  the  incidents  belonging  to 
them,  and,  amon?  others,  the  right  of  the  wife  to  her  dower,  and 
the  huft>and  to  his  courtefy.  V.  If  a  pcrfon  makes  a  gift  in  tail, 
referving  rent ;  after  failure  of  the  iifues  in  tail,  the  rent  will  not 
be  contmued,  either  for  the  dower  of  the  wife,  or  the  courtefy  of 
the  hufband.  Plo.  Cora.  155.  VI.  As  to  limited  fees;— by  which, 
in  this  place,  are  to  be  underftood  thofe  fees  which  afe  qualified, 
not  becaufe  the  eftate  of  the  grantor  is  limited — (fuch  as  thofe 
which  are  claffed  under  the  third  diftin£Hon) — but  thofe  which  be- 
ing created  by  a  perfon  feifed  in  fee  fimple,  are  by  the  original 
grant  by  which  they  are  created,  only  to  continue  till  a  certain 
•  event;  as  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor  of 
Dale,  or  to  A.  and  his  heirs,  while  there  fliall  be  heirs  of  the  body 
of  B. :— or  thofe  fees  which  are  originally  devifed  or  limited  in 
.words  importing  a  fee  fimple  or  fee  tail  ablolute  and  unconditional, 
but  which,  by  mbfequent  words,  are  made  determinable  upon  fome 
particular  event  (fee  Note  i.  203.): — as  to  fees  of  this  defcription, 
it  ftiould  feem  by  the  cafe  cited  in  the  Note  to  F.  N.  B.  1 49.  G« 
and  the  cafes  of  Flavell  v.  Ventrice,  Roll*  Abr.  676.  and  Sammes 
V.Payne,  1.  Leo.  167.  i.  And.  184.  8.  Rep.  34.  Gouldf.  8i.  that 
where  the  fee,  in  its  original  creation,  is  only  to  continue  tp  a  cer- 
tain period,  the  wife  is  to  hold  her  dower,  and  the  huft)and  his 
courtefy,  after  the  expiration  of  the  period  to  which  the  fee  charged 
with  the  dower  or  courtefy  is  to  continue;  but  that  where  the  fee 
is  originally  devifed  in  words  importing  a  fee  fimple,  or  fee  tul 
abfolute  and  unconditional,  but  by  fubfequent  words  is  made  deter- 
minable upon  fome  particular  event;  there,  if  that  particular  event 
happens,  the  wife's  dower  and  the  huft)and's  courtefy  ceafe  with 
the  eftate  to  which  it  is  annexed.  Such  appears  to  be  the  diftinc- 
tion  eftablKhed  by  the  foregoing  cafes.  But  a  different  dodlrine  as 
to  cafes  of  the  latter  defcription,  (eems  to  have  been  laid^  down  in 
the  cafe  of  Buckworth  v.  Thirkell,  determined  in  Trinity  term, 
2C.  Geo.' 3*  in  the  court  of  king's  bench.  There  Jofeph  Sutton 
.  {X4)  the 
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the  teftator  devifed  his  ellates  to  truftees,  upon  truft  to  pay  the  rents 
and  profits  of  them  for  the  maintenance  and  edacation  of  Marjr 
Barrs,  till  (he  arrived  at  twenty-one«  or  was  married :  **  And  from 
"  and  after  the  faid  Mary  Barrs  fhould  have  attained  her  age  oF 
<«  tw6qty-one  years,  or  fhould  be  married,  he  gave  and  devifed  all 
**  the  fald  lands  and  premifes  to  the  faid  Mary  Barrs,  her  heirs  and 
f'  afliens  for  ever;  but  in  cafe  the  faid  Mary  Barrs  (hoiild  happen 
*'  to  die  before  (he  arrived  at  the  age  of  twenty-one  years,  and 
**  without  having  i/Tue  of  her  body  lawfully  begotten ;  then,  from 
'«  and  after  the  deceafe  of  the  faid  Mary  Barrs  without  ilFue,  as 
^  aforefaid,  he  gave  and  devifed  all  his  faid  eftates  unto  His  grand- 
f«  fon  Walter  for  life,"  with  feveral  remainders  over.  Mary  Barrs 
tnarried  Solomon  Hanfard,  and  had  iiTue  a  fon,  who  died  in  her 
life;  and  afterwards  Mary  Barrs  died  under  twenty -one.  In  this 
cafe,  the  court  were  unanimoufly  of  opinion,  that  on  the  deceafe  of 
Mary  Barrs,  her  hufband  became  entitled  by  the  courtefy  to  thci 
cflates  JFor  his  life,  and  that,  fubjeft  thereto,  the  devifees  over  be* 
came  entitled  to  them  by  wav  of  executory  dcvife,       ■  CoUeM* 

^\rid.  vol.  I.  332.  the  ground  upon  which  the  court  appears  to 
ave  formed  their  opinion  on  it,  is,  an  analogy  they  fuppofed  it  to 
bear  to  the  cafe  of  eftates  in  fee  fimple  conditional,  and  ^ftates 
tail ;  in  both  of  which  dower  and  courtefy  continue  after  failure  of 
the  iflues;  and  in  both  of  which  the  wife's  being  feifed  of  a  fee,  to 
which  the  iflue  mieht  by  poffibility  inherit,  entiiTes  the  hufband  to 
courtefy,  Some  obfervations  have  been  offered  above  to  fhew  that 
the  continuation  of  dower  and  courtefy  in  the  cafes  of  eUatcs  in  fee 
fimpls  Conditional,  was  an  exception  to  a  general  rule  (dower  and 
courtefy,  in  all  other  cafes  of  conditions,  beine  defeated  by  the  entr^ 
for  the  condition  broken) ;  and  that  the  fame  reafoning  may  be 
applied  to  the  continuation  of  dower  and  courtefy  out  of^an  eflato 
tail,  after  the  failure  of  iffue.  It  may  therefore  feem  fingular  that 
the  court,  on  this  occaiion,  (hould  prefer  reafoning  by  way  of  ana- 
logy from  the  only  admitted  exception  to  the  general  rule,  to  rea- 
foning by  analogy  from  the  general  ruh  itfelf :— it  is  the  more  fin- 
gular, as  the  general  cafe  of  cilates  on  condition  approached  nearer 
to  the  cafe  then  under  confideration  of  the  court,  than  tlie  particu- 
lar cafe  of  eflates  in  fee  fimple  condiuona],  or  eftates  tail ;  for  the  . 
diflinguifliing  feature  cf  the  dcvife  which  gave  rife  to  the  cafe  be- 
fore the  court  (as  of  all  devifes  of  that  refcription)  is,  that  after 
the  whole  fee  is  firfl  devifed,  it  is  made  defcafible  by  a  fubfeqnent  x 
claufe.  Now  q either  an  eUate  in  fee  fimple  conditional,  nor  ai\ 
^Haie;  tail,  has  any  fuch  defeafible  quality  or  incident  annexed  to  it; 
but  this  quality  forms  the  very  euence  of  all  other  eflates  upon 
Condition.— With  refpedl  to  the  application  of  the  maxim,  that 
where  the  iffue  may  by  pofHbility  inherit,  the  hufband  (hall  have  hiH 
courtefy  (and  fo  'vice  'vtrfa  of  dower)  ;  b  every  place  in  the  books 
ivKcre  that  is  mentioned,  it  is  to  introduce  an  fncjuiry  whether  the 
wife,  being  in  the  adual  feifin  of  an  eflate,  was  in  fa6l  feifed  of  an 
eftate,  the  quality  of  which  was  fuch ,  that  the  iiTue  of  the  hufband 
mi^ht  inherit  it,  but  never  with  a  view  to  fhew  that  the  quantity  of 
the  cflaie  was  fuch,  that  it  might  endure  fo  long' as  to  be  inherit- 
able by  the  iffue.  On  the  contrary,  when  the  wife's  eftate  is  evicted 
by  title  paramount,  or  by  an  entry  for  the  breach  i)i  a  condition,  in 
both  C|ifes  the  '^f^ue  might  have  inherited ;  but  the  hufband  would 
pe  entitled  to  his  courtefy  in  neither,  after  the  evi£lion  or  entry; 

Aiiothcr  diFexcnce  betv/cen  the  cafe  of  an  cAate  in  fee  fimple  made, 

;i..wv..,.  *. ,  v.  .,  ..< .   ....  *     dcfcafibltf 
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defeafible  hy  a  fabfequent  execatory  limitation  or  devife,  and  that 
of  an  cftate  in  fee  fimple  conditionaU  or  an  eftate  tail,  is,  that  an 
eftate  in  fee  fimple,  made  defeasible  by  an  execatory  limitation  or 
devife,  cannot,  by  any  means  whatever*  be  difcharged  by  the  firll 
taker,  or  deYifee,  from  the  operadon  of  the  fubfequent  limitation 
or  devife;  but  an  eftate  in  fee  fimple  conditional  may  immediately 
after  the  birth  of  a  chilc^  and  an  eftate  tail  immediately  after  mar* 
riage,  be  deftroyed,  and  a  fee-fimple  abfolute  acquired,  by  the  haf* 
band  and  wife  joining  in  a  fine  or  common  recovery.— The  cafe  is 
the  fame  with  refpe^  to  the  mfe's  right  of  dower.<-— Befides,  the 
quality  we  are  fpeaking  of  is  not  fufficient  of  itfelf  to  entitle  the 
huft)and  to  courtefy,  or  the  wife  to  dower ;  it  is  only  one  of  many 
incidents  which  the  eftate  ought  to  have  to  give  that  title. 

T«  b*  1  (0  Conformably  to  this  it  was  held  by  lord  Holt  b  the  cafe  of  [Note  i7l.t 
Carter  v.  Ta(h,  i.  Salk.  241.  that  a  difcent  which  tolls  entry  ought 
to  be  an  immediate  difcent;  and  therefore  if  a  feme  difteiforefs  take 
huiband,  and  hath  iftue  and  dies,  and  after  the  hnlband  dies,  the 
difcent  of  the  iflue  dpes  not  take  away  entry,  becanfe  the  interpofi? 
tion  of  tenant  by  the  courtefy  does  impede  it,  and  that  coverture  to 
avoid  a  difcent  ought  to  be  contmoal  from  the  time  of  the  diiTcifin 
fo  the  difcent;  for  if  a  feme  be  fole  at  the  time  of  the  difleiiin,  or 
of  the  difcent,  or  any  time  intermediate,  her  entry  is  not  preferved, 
becaufe  (he  had  an  opportunity  to  enter  and  prevent  the  difcent:  at 
if  a  feme  covert  is  a  diffeifee,  and  after  her  hulband  dies  fhe  takes 
a  fecond  hplband,  and  then  the  difcent  happens,  this  difcent  fhall 
cake  away  the  entry  of  the  feme:  and  upon  this  laft  point  the  plain* 
tiff  in  that  cafe  was  nonfuited* 

m 

C^A^  1 1  ^')  ^^'  when  the  diftTdfor  enfeoffs  the  father,  it  is  prefnmed  to  [Note  I72«] 
T"^*  4? J  |j^  ^Q^g  Jq  order  afterwards  to  come  in  by  difcent,  and  the  a£t  of 
law  ftiall  not  give  fandion  to  the  wrong  of  the  party;  nor  fhall  any 
man  by  hb  own  wrong,  however  cunningly  contrived,  give  to  him* 
felf  a  right;  for  when  the  heir  by  the  difcent  gains  2ijtu p^Jftffionis^ 
he  is  fuppofed  innocent  of  the  wrong  of  his  anceftpr,  but  here  he  is 
partner  of  his  guilt.    See  Gilb.  Ten.  27.  28. 

N2   b  1      ^^^  When  a  vounger  brother  enters  in  this  cafe,  he  does  not  en-  fNote  173.3 
>  *     *-J  ter  to  get  a  pofieffion  difKnd  from  that  of  the  elder  brodier,  but  to 
preferve  the  poffeifion  in  the  family,  that  nobody  dfe  abates.   Gilb. 
Ten.  28. 

XzA-X*  2*1  ^^^  ^^  ^^  common  law,  if  the  youneeft  fon  were  foand  heir,  £Note  I74*1 
^.  T.5*  *J  cheeldeft  might  have  an  office;  the  doubt  was,  whether  it  ihould 
be  tried  which  of  them  was  heir  by  immediate  interpleader,  or  at 
the  full  age  of  him  that  was  firft  found  heir :  but  uie  2d  and  3d 
£d.  6.  ch.  8.  hath  remedied  it,  and  given  an  interpleader  immedi* 
'  ately,  on  traverfinff  the  firft  office,  which  cannot  be,  unlefs  the  party 
who  traverfed  had  an  office  found  for  himfelf.  7.  Co.  44.  a.  b. 
Ilenn's  cafe, 

L^43*  btj      (0  ^^k:  '^^*  ^"^^  '°'*  Dales,    The  contrary  is  isU,  that  om  co^  [Note  175.] 
7       T     •      parcener  cannot  be  difftifed  tvitbout  adual  onfter,  and  claim  Jball  not 
alter  the  fojfeffion.    Lord  Nott.  MS, 


/  .. 


(z)  Sir  Henry  Sfdnusn  verbo  Baftard  rejeas  tint  dtrhfotion,  and  [Note  176.] 

•  *  boUt 
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k^s  ii  toBi  a  pun  Sax»m  mMtdBaJtmrit  viz-  ifflpori  natus,  at  apud 
mot,  Upftact  dicitor  homo  novuft.  Lord  Nat.  MS.  In  Germany, 
amd  with  lu,  (who  derive  many  of  our  cuftoms  and  political  opi- 
nions from  the  Germans)  baftardy  was  always  a  drciuDllance  of 
igaommy.  But  in  Spain,  Italy»  and  France,  bailarda  were  in  many 
leCpeds  on  an  equ^l  fbotiag  with  legitimate  children.  Daring  the 
itrit  and  (econd  races  of  the  kings  of  France  no  difference  appears 
to  have  beta  made  between  their  legidmate  and  illegitimate  off- 
iprihg.  The  fam6  leems  to  have  been  the  cafe  of  the  offspring  of 
all  the  foverein  princes  and  higher  ranks  of  nobility  in  France. 
Their  acknowledging  a  natoral  child  to  be  their  child*  was  confi<* 
dered  as  tantamount  to  any  formal  a£(  of  legitimation.  But  the 
natural  children  of  all  other  perfons  were  coafidered  as  villeins. 
After  the  acceflion  of  the  Capetian  line»  the  condition  of  baftards 
was  altered  for  the  worfe  in  many  refpeds.  Tho(e  of  royal  pa- 
tentage  were  excluded  from  the  throne»  and  were  no  longer  held 
to  be  of  blood  royal.  They  were  only  permitted  to  bear  the  arms 
of  France,  with  a  bar.  A  fimilar  change  took  place  with  regard 
to  the  baftards  of  the  princes  and  nobility.  By  an  ordinance  of  the 
vear  1600,  it  was  declared,'  that  the  children  of  nobility  iitould  not 
be  coafidered  even  as  gentlemen,  unlefs  they  obtained  letters  of 
nobility.  On  the  other  band,  the  baflards  whofe  parents  were  of  a 
lower  order,  inftead  of  being  confidered  villeins,  as  before,  began 
about  the  commencement  of  the  16th  century  to  be  confidered  as 
free  men,  and  except  as  to  the  right  of  receiving  ^nd  tranfmitting 
fucceffion,  they  are  now,  in  France,  on  an  equal  footing  with  their 
fellow -fubjeds.— -See  Ontvres  di  Chancelier  D^ AgueJJkau^  t.  7.  p.  88i. 
Dijftrtation  dans  laquelli  on  di/cute  Us  princifes  dn  droit  Romaim  et  d* 
droit  Franfois  par  raport  aux  Bdtards. 

[Note  177.]  (i)  Filius  naturalis  a  vulgo  barbarorum  opponitur  legitimo.  r2 4,4,  a.] 
Sed  re  vera  opponitur  filio  adoptive,  in  quo  fenlu  Tiberius  vocat  ^  *^ 
Drufum  filium  fuura  naturalem.  Cal.  Lex.  verb.  nat.  filius.  Spu- 
rii  Latini  et  Grxci  fine.patre.  lb. — Lord  Nott,  MS.  Jure  ponti- 
ficio  nothi  dicuntur  qui  ex  adulterino  concubitu,  manteres  qui  ex 
fcorto,  fpurii  exltus  qui  facris  initiati  funt,  aut  religionem  profeffi 
funt,— Id. 

[Npte  178.]  (3)  it  is  now  held  that  the  hufband*s  being  within  the  four  feas, 
is  not  conclafive  evidence  of  the  legitimacy  of  the  child,  and  it  is 
left  to  a  jury  to  confider  whether  the  hufband  had  accefs  to  his 
wife.  See  3d  P.  W.  275,  2'j6,  Pendrell  v.  Pendrell,  2  Stra.  925- 
So  evidence  may  be  given,  that  the  hufband's  habit  of  body  was 
fuch,  as  to  make  bis  having  children  an  impoflibility.  Lomax  v. 
Holmden,  2.  Stra.  940.  See  alfo  u  Roll.  Abr.  358.  i.  Salk.  123. 
But  the  rule  laid  down  by  lord  Coke,  was  once  generally  received. 
In  Jcnk.  c.  lo.  pi.  18.  it  is  faid,  *'  that  if  the  hufband  be  in  Ire- 
**  land  for  a  year,  and  the  wife  in  England  during  that  time  has 
^*  i£ue,  it  is  a  ballard;  but  it  feems  other^ife  now  for  Scotland. 
V  both  being  under  one  king,  and  make  but  one  continent  of  land." 
—See  ant.  note  2.  to  p.  126. 

[Note  179-]       (i)  In  the  cafe  of  Pride  v.  the  earls  of  Bath  and  Montague,  it  r244»  b^l 
was  held,  that  the  rule  that  a  perfon  fhall  not  be  baflardized  after  ^     - 
his  death,  is  only  good  in  the  cafe  of  baftard  eigne  and  mulier  puifne* 
I.  Salk.  120. 

6  (2)  Nota. 
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(z)  Nota,     2.  Inft.  96.  97.    OniheftatuUofMertonyFoftAUx'  [NotC  180.J 
andtr  IIL  (ann,  1 1 60.  6.  H*  z.)  ordained » that  children  b§m  before 
matrimony,  ivhiri  matrimony  foUowSf  Jhould  be  as  Ugitimati  as  tbofi 
horn  after  marriage,  quia  ecclefia  tales  habet  pro  legitimis.— Con* 
fiituiio  pontifica>  or  the  canon  law,  eft  intelligenda  folummodo  de  filiis 
natis  ex  coita,  qui  poterunt  efle  conjugales ;  qui  ver6  ex  damnato 
coita  nafcunturt  Icilicet  eX  coitu  inceiluofo  vel  adulterino#  cujufmodi 
coitus  non  poterat  effe  uxoiius,  tamen  nunquam  legitimari  pofTutit 
per  fubfequens  matrimonium.    Ratio  ell  quia  mammonium  fabfe- 
quens  ex  fidlitione  leeis  retrahitur  ad  cempus  fufceptionis  libero* 
rum,  ut  legiiimati  habeantur  legitime  fufcepti  (i.  e.)  poll  contrac- 
turn  matrimonium.     Fi£tio  autem  juris  nunquam  admittitur  contra 
naturam  et  bonos  mores^    Quapropter  lex  non  potefl  fingere  ma- 
trimonium fuiile  cum  eis,  cum  quibus  nuptiae  non  potuerunt  efTe 
per  leges;  quia  in  fidionibas  tranflationis  requiritur  habilitas  ex-* 
tremorum  a  quo  et  ad  quem.     Idcdque  leges  civiles  et  decretales 
olim  matrimooium  inter  adulteros  prohibebant,  contradumque  di- 
rimebant.     Jam  ver6  ifta  prohibitio  locum  non  habet,  nifi  in  mor* 
tem  prioris  conjugis  alteruter  fuerit  njachinatust  vel  premature, 
dum  adhuc  viveret,  de  contrahendo  poll  mortem  ejus  connubio 
pa6la  fuerit  fides.     Secundd,  notandum  eft  qu6d  fubfequens  matri- 
monium legitimos  facit  quoad  fpiritualia,  non  quoad  temporalia> 
quia  Papa  non  poteft  legitimare,  quoad  temporalia,  extra  fui  ipfius 
dominica,  fcilicet  extra  terras  quas  funt  de  patrimonio  fanfti  Petri, 
quod  Papa  Innocentius  III.  confitebatur  (ergo  Anglia  non  eft  ex 
patrimonio  fandi  Petri  quicquid  fecerit  Rex  Johannes).     £t  San- 
chez quem  Clemens  III.  valde  laudavit,  aperte  dicit,  fi  proles  ha- 
bita  fit  ex  concubitu  omnino  fornicano,  eam  non  pofie  pontificem» 
quoad  temporalia  et  fecularia,  legitimare.     JII  this  nvas  /aid  and 
fro*ved  out  of  ancient  authors  by  a  learned  adnjocate,  ivbo/e  difcourfe  is 
printed  at  large  in  the  modern  arrets  colkSed  by  Monf,  de  Maifon, 
Arrefi  20.,    And  there  the  principal  cafe  ivas,  the  uncle,  in  the  life  of 
bis  ivife,  bad  a  child  by  bis  niece  and  god'daugbter,  on  promife  of 
marriage  luhen  time  Jhould  fer*ue  :  the  'wife  iiies,  and  then  the  uncle 
ffad  other  children,  and  ten  years  after,  by  difpenfation  from  the  pope, 
containing  a  claufe  of  legitimation  of  the  children  born  before,  marries 
her.     Ref.  The  pope's  dijpenfation  nvas  *void  as  to  any  legitimation, 
nvhich,  ^whether  it  'were  becaufe  the  marriage  tusere  njuithin  the  Le*viti' 
cal  degrees,  or  becaufe  offpiritual  kindred,  or  becaufe  againft  the  council 
of  Trent,  a  gemral  council  being  held  by  the  Sorbonne  to  be  above  the 
pope,  appeals  not ;  but  may  be  for  all  thefe  reafons,  or  for  none  of  them, 
but  only  becaufe  the  pppe  cannot  legitimate  in  temporals,     zdly,  That 
the  children  of  this  marriage  Jhould  have  penfions  to  li've  on,  fwhieb 
may  fcem  to  approve  the  difpenfation  as  to  the  marriage,     Z^h>  ^bat 
no  fuch  be  granted  for  the  future.     Ibid,  360.     Romani  filios  natu- 
rales  tantikm  non  alio  jure  habuerunt  quam  peregrinos.     Theodofii 
&  Arcadii  principatu  temperata  fuit  legom  feveritas,  ac  deinde 
^enonis  lege  obtinuit,  ut  naturales  liberi  confequentibus  cum  matro 
nuptiis  jum  ac  legitimi  habercntur.     Bodinus  de  Repub.  lib.  i. 
cap.  4.  p.  29.     Sed  nota,  qu^d  ante  Zenonis  tempora,  viz.  per 
}egem  Divi  Conftantini,  nati  ante  matrimonium,  ficbant  legitimi 
per  matrimonium  fubfequens ;   quod  tamen  exf>licatur  in  eodem 
codice,  vis.  per  matrimonium  legitimantur  liberi  naturales  mod6 
procreati  fint  muliere  libera,  &  cujus  matrimonium  non  eft  legibus 
interdidlum,    Y\i^  MooC  de  Maifons,  Arreft  20.  page  ^^g.-^Lord 
fiott.MS. 

(I)  Both 
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l^^imc  i8t.J  (i)  Both  by  the  civil  and  canon  law,  children  born  before  mar-  ("24  C.  3.1 
riagc  arc  made  legitimate  by  the  fubfeqaent  marriage  of  their  pa-  ■*  ^^  * 
rents.  This  was  eilablilhed  in  the  civil  law  by  the  emperor  Con— 
ftantine,  and  confirmed  by  the  emperor  Ju(Hnian.  Ic  was  eftablilh- 
cd  in  the  canon  law  by  a  conllitution  of  pope  Alexander  the  Third, 
in  1160.  This  legitimation  is  a  privilege  or  incident  infcparably 
annexed  to  the  marriage;  fo  that  though  both  the  parents  and  the 
children  (hoald  waive  or  refu(e  it^  the  children  neverthelefs  woal<i 
he  legitimate.  But  it  holds  in  thcfe  cafes  only  where,  at  the  time 
cf  the  birth  of  the  children,  it  was  lawfitl  for  both  parents  to  inter- 
marry ;  for  if  the  father  were  married  to  another  woman  at  the 
time  of  the  birth  of  the  children,  and  afterwards  his  wife  died  and 
ke  married  the  mother  of  the  child,  the  child  wonld  not  be  legiti- 
mated by  this  fubfeqaent  .marriage.  Children  thus  legitimated  are 
en  an  eqaal  footing  with  the  legitimate  children ;  and  if  they  die 
before  the  marriage  of  their  parents,  flill  they  are  confidered  a» 
legitimate,  and  traniinit  their  legitimacy  to  their  iffue :  but,  whether 
ft^  are  confidered  legitimate  from  the  time  of  the  marriage  of 
their  parents,  or  whether  their  legitimacy  by  their  parents*  mar- 
liage  has  a  relation  back  only  to  the  time  of  their  birth,  is  a  point 
warmly  difputed  by  the  civilians  and  canoniflt.  The  prevailing 
opinion  feems  to  be,  that  they  are  to  be  confidered  as  legitimate 
Ipom  the  time  of  their  birth  to  all  porpofes  but  thofe  in  which  to 
confider  them  as  fnch  would  operate  to  the  detriment  of  a  third 
ferkm^  Thus,  if  there  be  a  natural-born  child,  and  the  father  aA 
terwards  marries  and  has  fons ;  his  wife  dies,  and  he  marries  the 
ip^man  by  whom  he  had  the  natural  child ;  it  feems  to  be  the  bet- 
ter opinion^  that  ifhe  child  legitimated  by  the  fobfequent  marriage 
dioes  not  acquire  the  right  of  progeniture  over  the  fons  of  the 
ird  marriage.  The  doctrine  of  legitimacy  by  a  fubfequent  mar- 
jrage  was  never  admitted  into  the  Englifh  law;  and  the  refufal  of 
the  noblemen  of  our  nation  to  admit  it,  on  the  occafion  mentioned 
in  fir  Edward  Coke's  Commentariet,  is  fpoken  of  by  fir  ^yilliaIll 
Blackllone  and  other  writers  as  a  memorable  inflance  of  their  jea- 
lottfy  of  the  civil  law,  and  their  firmnefs  in  oppofing  foreign  xnno- 
Tations,  I'he  dodlrine  of  legitimation  prevails,  with  different  mo- 
difications, in  France,  Germany,  and  Holland.  By  an  arret  d'au- 
dience  of  the  2  ill  of  June,  166S,  it  was  adjudged,  that  if  a  perfon 
marries  in  England  a  woman  by  whom  he  had  children  previous  to 
the  marriage,  ilie  children  born  in  France  are  legitimated  by  it, 
and  acquire  all  the  rights  of  legitimacy  under  the  French  law.  See 
€•  10.  C.  de  Nj  tur.  Tib.  Nov.  89.  c.  8,  Vinn.  in  infl,  t.  i.  t.  icx 
t.  I3»  flein.  Llem.  Jar.  de  Legitimatione.  Traitedes  Succeflions 
par  le  Brun,  ed.  1776.  lib.  i^  c.  2.  f.  1.  d.  l.  I.  2.  c.  2.  f.  i.  n.  13. 
ARd  fir  John  Forufcue,  c.  39.  Till  the  flatute  of  Merton,  the 
c^ucilion  whether  born  before  or  after  marriage,  was  examined  be- 
iore  the  ccclefiailical  judge,  and  his  judgment  was  certified  to  the 
king  or  his  juMices,  and  the  king's  court  either  abided  by  it  or  re- 
jected it  at  pleafure.  But,  after  the  folemn  proteft  made  by  the 
baron.«  at  Merton  againil  the  introduction  of  the  doArine  of  the  civil 
and  canon  law  in  this  rcfyc^t,  Jpcdal  bajiardy  has  been  always  triable 
at  common  law;  and  gtncral  hafiartiy  z\otit  has  been  left  to  the 
judgment  of  the  eccleiiallical  judge,  who  in  this  cafe  agrees  with 
the  rtmporal.  a.  InA.  99.  Rceve&'s  Hifl.  of  the  Englifh  law,  85. 
201.  and  fee  ant.  note  2.  to  page  126.  a.  If  the  reader  wifhes  to 
become  acquainted  with  the  dotUine  9f  the  Roman  law  on  mar- 
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riage»  and  the  legitimacy  and  illegitimacy  of  children,  he  will  find 
it  (uccinSly  and  perfpicuoufly  dated,  in  Pothier  Traite  de  Contrat 
de  Marriage,  Partie  i.e.  2.  In  the  3d  chapter  of  the  fame  work, 
he  difcuffes  the  celebrated  qaeftton,  ^  de  I'autorite  de  la  Puiftance 
**  Secniiere  fur  le  Marriage.'*  He  concludes  that  chapter  with  the 
following  fentcnoe,  **  Par  tout  ce  qui  vient  d'etre  dit,  il  ne  peut 
^  refter  aucan  doate  que  la  puiiTance  feculiere  a  le  droit  de  faire 
*<  des  loix  fur  les  marnages,  dont  Tinobfervation  les  rende  abfolti- 
^  ment  et  entieiement  nuls»  non  feulement  quant  anx  efFets  civtls^ 
*  znais  meme  quant  au  lien,  et  qui  Jes  empechent  ea  confequence 
*<  de  pouvmr  fervir  de  matiere  au  facrement  de  marriage."  The 
ikmc  dodrine  is  laid  down  by  Sanchez  in  his  famous  Treatife  de 
Mairimonio,  Lib.  7.  difp.  ^,  n.  3.  where  he  fays,  ^  Abfqae  dubia 
^  dkendum  eft  poife  principem  feculareoi  ex  genere  et  natura  fase 
^'  poteflatis,  matrimonii  impedimenta  cUrimentia  fidelibus  (ibi  fub- 
^'  ditts  ex  jvfti  caufa  iodicere. «  .  Nee  obftat  principis  iecularis  po- 
^'  teftati,  matrimonium  effc  facramentum,  quia  ejus  materia  con- 
«'  cradtts  civilis :  qua  ratione  perinde  poteft  ex  juita  caufa  ill^id 
«  irritare,  ac  ii  facramentum  non  eflec,  reddendo  perfonas  inhabilei 
«*  ad  contrahendum,  8c  fie  invalidum  contraAum."  JDodlor  Launci 
in  his  treatife,  Regia^  in  Matrimonium  Poteftas,  cites  numberle^ 
palTages  to  the  fame  effed,  from  divines  of  all  countries  and  al 
^:hools.  The  article  Empechemens  de  Marriage,  in  the  Encyclo* 
pedte  Methodique,  now  publlfiuDg  at  Paris,  efiablifhet  the  fame 
do^^e  in  thefe  words :  ^  Le  marriage  forme  a^uellement  un  tout 
^  compofe  de  deux  parties  foomifes  a  deux  puiflances  qui  influent 
«'  fur  (on  exigence,  avee  cette  difference  cependant,  qui  1'  eglife  e& 
*'  obligee  de  fe  foumettre  aax  empechemens  etablis  par  le  pnnce, 
"  et  que  ceux  etablis  par  I'eglife  ne  peavent  avoir  lieu  qu'  autant 
*'  qa'ils  font  admis  par  le  prince." 


fSiiC  •  b.l      (')  ^  contrary  do6bine  feems  to  be  afTerted  in  Dyer^  94.  b.       {  Note  iSx.J 

(2)  He  need  not  enter  haftily  after  his  full  age,  but  may  do  it  [Note  iljj 
two  or  three  years  or  more  after  his  full  age,  but,  caveat  that  he  do 
not  permit  a  difcent  after  his  full  age  before  his  entry,  for  then  ic 
will  toll  his  entry.     1 .  Rep.  1 40. 

f2±6*  a.l  0)  This  and  many  other  paflages  in  this  work,  ref peeing  the  [Note  iS^-J 
''  operation  and  force  of  the  ads  of  infants,  were  fully  coniidered  in 
the  cafes  of  Zouch  v.  Parfons,  3.  Burr.  1794.;  and  May  v«  Hook, 
heard  before  lord  chancellor  Bathurft,  in  1773.—- There  being  no 
printed  account  of  the  Lafl  cafe,  it  may  not,  perhaps,  be  unaccept- 
able to  the  reader  to  £nd  an  account  of  it  here.— -Ann  May  and 
her  two  fitters  were,  under  their  father's  will,  ielfed  of  a  confidcr- 
able  freehold  eflate ;  and  pofreiTcd  of  a  coniiderable  leafebold  eitate, 
as  joint- tenants.  Previous  to  the  marriage  of  Ann  May  with  Joha 
Ht>ok  the  defendant,  (he  being  then  an  infant,  by  articles  of  agree- 
ment dated  the  28th  of  Odober  1761,  and  made  between  her  of 
the  firft  part,  John  Hook  of  the  fecond  part,  and  truHees  of  the 
third  part,  it  was  covenanted  and  agreed,  that  the  leafehold  efiates 
Ihottld  be  affigned  to  John  Hook  for  his  own  ufe  and  benefit;  and 
that  the  freehold  cAaces  ihould  be  fettled  on  him  for  life;  and  then 
on  her  for  life;  remainder  to  their  firfl  and  other  fons  iuccedivcly 
in  tail  male;  remainder  to  their  daughters,  as  tenants  in  common 
in  xail;  remainder  to  John  Hook  in  fee.     Aad  he  cov'er.ai.ic'd  tp 

pay 
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pay  lOoL  to  dtf  tniAeet  opon  erst  to  pty  Ana  Hookj  if  Ihe  for* 
nved  btSy  the  ioterdl  of  at  for  lier  life»  and  after  her  dcoeale  to 
divide  ic  among  the  children.— > Afterwards  Ana  lAzj  died  andor 
age.  The  qoelion  was.  Whether  chefe  articles  were  in  cqaky  « 
iinrerttceof  the  joittt-teaancjr?  Lord  chanceOor  BatliaHU  when  he 
jnade  his  decree  in  this  caofe,  obferredf  chat  tlie  firft  point  attea^^t- 
cd  to  be  effaihliflied  by  the  coonfel  was»  thac»  had  Ann  Mar  been 
of  foil  ate  when  flie  entered  into  the  articles,  they  would  have 
amoonted  tt>  a  fererance ;  bat  that  no  determination  to  that  eicft 
had  ever  been  made :— That  the  co-jotnt-tenants  were  not,  in  thia 
cafe,  to  be  confidered  as  ▼olonteers,  as  thnr  claimed  by  title  panu 
moant;  and  that  their  fitnation  approached  nearer  to  that  of  ifli  j* 
in  tail,  who  claimed  ptrftnmam  dnd^  than  to  that  of  an  heir  at  law. 
who  claims  only  under  his  anoeftor:— *That  the  otmoft  which  the 
in&nt  could  do  would  be  .an  avoidable  afi;  and  that,  of  comie,  it 
woold  be  in  the  diicretion  of  the  court  cither  to  give  or  refbfe  their 
affiftance  tt>  it;  and,  by  a  parity  of  reafon,  it  muft  always  be  in  their 
power  CO  model  his  contrail  at  their  pIearure:<-»That  the  comrade 
in  the  nrefent  cafe,  was  not  inch  as  the  court  would  uphdd.  Had 
the  infant  lived  to  come  of  age,  and  a  bill  been  filed  againft  her  for 
a  performance  of  the  articles,  the  court  wouU  have  fet  them  afid^  ' 
and  referred  it  to  a  mafter  to  draw  new  proposals  for  a  proper  fet- 
tlement  >^That  as  the  contrad  was  not  fach  as  would  have  bound 
the  infant  herfelf,  a  fortiori  it  fhould  not  bind  the  co-joint<*tenants : 
•**That  tt  would  be  a  flrange  doctrine,  that  any  aA  of  an  infant 
which  is  by  tu  nature  avoidable,  fhould  fever  the  joint-tenancy,  as 
if  that  were  allowed,  it  would  always  be  in  the  power  of  the  infant  to 
fay  whether  the  joint-tenancy  fhould  be  fever«l  or  not;  then,  if  any 
of^the  co-joint- tenants  fhould  die  under  age,  the  infant  mieht  avoid 
his  own  ad,  by  pleading  infra  ^tatom,  and  refort  to  his  tide  of  fur* 
virvorfhip,  whicn  would  be  a  great  injulHce  and  hardfhip  on  the 
,  co-joint-tenants.>"  On  thefe  grounds  his  lordfhip  was  of  opinion, 
that  the  articles  did  not  amount  in  equity  to  a  feverance  of  the  joint- 
tenancy. 

fNote  lt5*]        (0  Sfoteh  Pkading,  anno  6l«  tafi  5;  fages  Sganif  yo,  amd fir  [246*  b«J 

Thomas  Stewart* $  cafe,  Fatui  five  idiots  funt  illi  tant&m,  qui  omni 
ratiocinacione  et  judicio  carent,  tardi,  bardi,  moriones,  macxrones, 
qui  inopia  caloris  et  fpirituum  laborant.  Furor  efl  dementia  cum 
ferocia,  et  horrendi  adionum  vehementia.  Fromanus  de  jure  fo^ 
rioforum,  p.  6.  Furor  dividitur  in  continuum;  ubi  animus  continui 
mentis  agitatione  Temper  accenditur;  et  interpolatum  feu  interval- 
latam;  qui  dilucida  habent  intervalla;  quorum  furor  habet  indudas, 
et  quos  morbus  non  fine  laxamento  agjg;reditur ;  qui  te (lament urn 
facere  pofTunt ;  &  quos  furor  flimalis  fuis  variatis  vicibus  accendit. 
■In  thefe  fterj  and  madnefs  is  hut  an  ague  or  a  difeafe ;  in  the  other s^  it 
is  temperament  and  complexion.  Again^  among  thofe  ^uho  have  lucid 
intem;als,  it  may  be  ft  to  difttnguijh  betioeen  thofe  toho  have  only  re- 
niiflionem  feu  adambratam  quietem,  and  thofe  luho  have  intermiffio- 
nem  feu  rcfipifcentiam  integram.  Tvoo  voitnejjes  dopofing  fanan 
menti,  are  preferred  and  believed  before  an  hundred  touching  fury  and 
madnefs*  Melancholy  and  hypochondriac  vapours  are  likeftorms  at  feat 
vahich^  though  they  difturh  for  a  vehile,  yet  they  do  not  hinder  the  r#* 
turning  to  the  former  calm;  femel  furibundus,  femper  furibundus 
prasfumitur;  and  therefore  vobere  the  queftion  is  of  afa3  done  lucido 
nitervallo,  vtbiib  may  b$  titber  by  rVfUffion  or  intermijkn,  it  is  not 
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tMot^b  to  fiew  the  aB  'o^at  adlus  fapiend  conveniens,  fir  that  may 
happen  mmny  nvqys ;  hut  it  muft  he  prwed  to  he  a&us  (apiends,  and  /« 
proceed  from  judgment  and  deiiberation,  el/e  the  prefumptiou  continues* 
Lord  Nott.  MS. 

[247,  zj\  (2)  Lord  Hobart  obfervcs  in  the  cafe  of  Needier  v.  Bi^op  of  £Kote  tS5,] 
Winchefter>  that  in  thefi^  cafes  **  the  law  finds  thefe  perfons  not  fo 
**  difabledy  nor  admits  the  averment  of  fuch  difablement,  becaufe 
"  it  is  certified  by  invincible  and  indifputable  credit  of  the  judge, 
**  that  they  were  perfedl  and  able  perfons.  And  fo  here  is  a  law 
^  of  policy  that  doth  not  cancel  the  law  of  nature,  but  doth  only 
**  bound  it  in  point  of  form  and  circum fiance ;  it  being  better  to 
**  admit  a  mifchief  in  particular,  even  aeaind  the  law  of  nature, 
**  than  an  inconvenience  in  j?eneral:  and  it  is  net  (he  law  of  nature 
*'  to  admit  any  improbable  iurmife  againft  authentic  record  or  evi- 
^  dence«'*  Hob.  224.. — Sir  £d.  Coke  obferves,  poft.  380.  b.  that 
the  only  mode  by  which  an  infant  can  reverfe  a  fine  levied  by  him« 
is  by  appearance  in  court  during  his  infancy,  and  being  infpe^led 
by  the  judges ;  non  teftium  teftimonio^  ant  juratoritm  verediffo,  Jed 
judicis  infpeSione  Jolummodo :  the  judges  may,  however,  inform  them* 
felves  in  cafes  of  this  kind  by  means  of  wicnelTes,  Church  books,  or 
any  other  kind  of  evidence.  It  appears  a  great  ha'rdftiip  thatan- 
fants  fhould  not  be  permitted  to  reverfe  their  fines  after  they  attain 
their  full  age;  and  it  feems  unaccountable  that  the  law,  which  will 
not  permit  thl^m  to  do  it  after  they  attain  their  full  age,  fhould  per- 
mit them  to  do  it  before  that  age.  The  objedlion,  that  no  aver- 
ment can  be  made  againft  any  fad^  which  is  upon  record,  applies  at 
much  to  them  before  their  attaining  their  full  a?e  as  after.  '  But 
the  contrary  has  been  too  often  eilablilhed  to  be  now  called  in 
queftion^  See  Ann  Hnngate's  cafe,  12,  Rep.  122.  Warfcomb  v. 
Carrell,  ib.  124.  Herbert  Parrat's  cafe,  2.  Vent.  50.  Hutehifon's 
cafe,  3.  Lev.  36.  Requiflie  v.  Requiihe,  Bulftr.  p.  2.  320.  Sarah 
Gnffbrth's  cafe,  12.  Mod.  444.  With  refpedl  to  the  fines  levied 
by  ideots  and  lunatics,  fee  12.  Rep.  124.  Hugh  Lewis's  cafe« 
to.  Rep.  42.  b.  But  infant  truftecs  within  the  ilat.  7.  Ano.  c.  19. 
may  both  levy  fines  and  fuffer  common  recoveries.  See  3.  Atk. 
479,559.  Com.  Rep.  615.  Barnes's  Cafes  of  Pra6l.  217.  Sec 
aifo  Fitz.  Nat.  Bre.  202.  where  much  argument  \^  ufed  to  fhsw, 
that  a  non  compos  may  plead  his  difability  to  H^oid  his  own  a£ts  as 
well  as  an  infant;  and  2.  Blac.  Com.  ed»  5.  p.  291.  But  in  Stroud 
▼.  Marfhal,  Cro.  Bliz.  398,  debt  upon  obligation,  the  defendant 
pleaded,  that  at  the  time  of  the  oblig^ion  made,  he  was  de  non  fane 
memory:  and  it  was  thereupon  demurred,  and  adjudged  to  be  no 
plea;  for  he  cannot  fave  himfelf  by  fuch  a  plea,  and  the  opinion  of 
f  itzherbert  was  held  not  to  be  law. 

r  14-8 •  a,  1  (0  ^^^^  ^^^  ^ttm^  in  this  place  to  have  given  a  wrong  tranf-  [  Note  187.] 
I  ^  *  *  J  lation  of  Litdeton.  In  this  and  the  next  fedion,  Litileton  puts  the 
cafe  of  a  perfon  dififeifed  by  an  infant,  who  aliens  the  lands  in  fee, 
and  the  alienee  dies,  the  infant  dijfeifor  being  dill  onder  age.  A 
defcent  is  thereby  cad,  which  takes  away  the  entry  of  the  diflcifee ; 
but  the  alienation  being  made  by  an  infant,  is  voidable  by  his  en- 
try, and  if  the  difcent  happens  during  his  infancy,  it  does  not  afFed 
his  right  of  entry.  He  may  therefore  enter  notwithtlanding  the 
defcent;  and,  if  he  does  enter,  the  right  of  entry  of  the  diffeiliee  is 
revived.  It  is  obvious,  that  the  point  of  this  cafe  is,  not  that  the 
heir  of  the  alienee  if  a&  infant  within  age,  as  Lord  Coke  tranllates 
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it,  but  that  at  the  time  of  the  defcent>  the  in&it  difleifor  ^  con* 
tinues  an  inhnu  The  words,  eftiont  P enfant  ddnt  age,  ihould  there- 
fore he  tranflated,  •*  the  infant  being  linder  age.'* 

INoCe  i88«l       0)  ^  )^^  ^  cenfidered  as  a  covenant  real,  that  binds  the  pof-  fzAO*  2»j 
feffion  of  lands  into  whofe  haiids  foever  it  comes^  if  the  lands  be  not  - 

evided  by  a  faperior  title ;  yet  the  tef mor  has  not  the  freehold  in 
him,  but  holds  the  pofleflion  as  bailiff  of  the  freeholder,  uomim  ali* 
enoi  by  Tirtne  of  the  obligatioD  of  the  covenanL  Now  then,  if  the 
termor  enters  before  the  defcent»  he  revefts  the  freehold  in  the  dif- 
feifee,  who  has  the  right  of  pofleflion ;  bat  if  he  enters  after  the 
defcent,  then  he  can  only  hold  in  the  name  of  the  freeholder,  who 
has  the  prefent  right  of  pofleflion^  which  is  the  hdr  of  the  di^iibr* 
Gilb.  Ten.  3$. 

[Note  tZgA  (2)  ^^^  l^^»  3^3*/^  WilUaM  Eivis^s  cafe.  This  very  cafi  ivas 
the  principal  pQint ;  and  thereg  fy  Hchart,  Warhufton^  and  Winch^  it 
Hjoas  adjudged  contra,  that  mJurpattoH  hy  the  grantor  puts  the  granted 
cut  efpoffeffiont  and  gets  all  that  tvas  granted  out,  Htatan  diflentiente. 
But  it  appears  that  this  place  is  good  laiv,  and  that  Hohart  erravit. 
HiU  1  a*  Car.  C  B,  Legge  *u»  Archer.  A  mam  Uafed  an  ad'iwwjinfor 
years,  and  then  prefented\  this  tuas  ruled  to  he  no  ufurpation^  hut  /Zr- 
narty  pro  hac  vice:  this  place  is  cited  L  8.  ufnrpation  5.  idque  ra- 
tione  privity i  at  inter  coparceners^  and  hecaufe  it  is  agoing  his  own  a3. 
%.  Rep.  Damport^s  cafe.    Lord  Nott.  MS. 

[Note  lOal  (0  V^^^**^  ky  elegit  is  interrupted  in  taking  the  profits  of  the  land*  \zAQ»  \>A 
hy  reafon  of  isfaTt  he  JhaU  not  hold  over,  hut  it  Jhali  be  in  difadvan*  ^  • 
tage  of  the  tenant  hy  elegit.  19.  J?,  i.  Execution  246.  x.  Rep.  82.  h. 
In  Lih.  Ruh.  Scace.  foU  241.  tempus  ^uerrae  duravit  a  quarto  die 
Apl.  48.  H.  3.  ufque  ad  17.  Sep.  an.  49,  apad  Winter  pod  bellam 
de  Evefham  pax  proclamata  fuit.  Nota  H.  3.  19.  die  0£t  ainno 
ejufdem  16.  fuit  apud  \yalL  An.  40*  fait  apud  Oxon.  48.  apud 
Dudl.  14.  Maij,  an.  49.  fuit  apud  Evefliam.  £t  tamen  funt  pla- 
cita  de  Rich.  16.  H.  3.  de  banco.  Tr.  16.  H.  3.  £t  afiifa  magna 
40.  H.  ^.  48.  H.  3.  M.  40.  H.  3.  P.  48.  H.  3.  P.  49.  H.  3. 
£t  placita  coram  rege  a  32.  ufqde  40.  H.  3.  Tr.  4.  H.  3^  26.  et 
27.  E.  I.  Ent.  R.T.  Rot.  5,  Goods  vsere  feifed for  debt  to  thekingi 
the  Jherijf  returned,  that  the  Scots  entered  hofliliter,  hy  reafon  ofivhich 
they  could  not  he  taken:  Rule,  Fiat  inde  inquifitio,  &  interim  pacem 
habeat  de  demanda.  Noy  MS.  384.  ■-  ■  ■3.  Ihft,  52.  See  the  cafe  of 
the  earl  of  Lancafier  put  at  large,  Nota,  that  in  14.  £.  3.  F.  fcire 
facias  122.  there  ts  no  intimation  at  all  of  the  mattery  hut  on  the  record  of 
this  cafe,  as  is  to  hefeen  in  the  manufcript  Rep.  *  of  Coke  428.  the  cafe  vsai 
thus :  Henry  Lancafier  granted  to  the  abbot  of  Rumfey  and  his  fuceef 
fors,  qudd  fi  ex  tunc  aliquo  tempore  vel  aliqua  occaflone  guerrae  in 
regno  Angliae  feriam  fuam  amitterent,  ita  qudd  nihil  inde  percipere 
poflunt,  quieti  eflent  ejufdem  anno  et  tempore  de  forma  fua  prae« 
dida  50  h  And  upon  fcire  facias  for  the  arrears  of  that  rent,  vibich 
•was  in  court  for  three  years,  viz.  il,  12,  and  13.  £,  3.  the  abbot 
pleaded  thefe  charters,  and  f aid,  that  guerra  fuit  tam  fuper  mare 
quam  fuper  terram  inter  dominum  regem  et  illos  de  Francia.  ira 
qudd  mercatores  ad  di^as  nundinas  nee  venerunt  ut  fol^bant,-  nee 
ipfe  abbas  aliquod  proiicuum  de  iifdem  nundinis  per  idem  tempus 
percepit  nee  percipere  poflit,  quod  paratus  fuit  verificare  }ttxta  te* 

*  The  Editor  has  not  been  able  to  difcof«r  what  at  the  oiaaulcnpt  %fs  wMch 
iord  Nottinghaoi  alludes  in  ihis  [  la«.c. 
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Aorem  chartae  prsdi^lx;  and  it  was  rejbhed,  qu6d  utriim  terra  fit 
guerrina,  &:c.  prout  hie  notatur.  Then  it  follows  in  the  /aid  manu'^ 
Jcript :  Nota,  qu6d  gucrra  dicifur  in  hoc  regno  efle,  quando  cxer- 
citiam  juIHcix  in  curiis  ec  placeis  regis  impeditur.  And  Coke  adds 
a  Jbort  note:  Ceo  tryal  de  guerre  in  ceil  realm ;  et  ex  hoc  femble 
que  ne  fuit  guerre  inter  £.  4.  et  H.  6.  car  exercitium  juftiti» 
DOn  inipeditura  fait,  come  appierc  per  les  reports  de  10.  £.  3.  et 
49^  H.  6.  nee  temps  H.  3.  hie  fupra,  nee  temps  Car.  i.  Lord 
Nott.  MS. 

m 

(2)  This  perhaps  is  not  quite  accurate,  as  the  words  of  the  writ  [Note  191  •] 
4)f  mandamus  are  thefe :  ^is  terras  et  (tenement a  del  tenant  del  rey) 
a  tempore  mortis  eju/dem  tenentis  qccupavit  et  exitus  it  proficu^e  inde 
fercepit,     F.  N.  B.  253.  6.     Nov.  lib.  intrat.  fol.  402.  c.  and  vid. 
Stat,  de  Bigamis,  cap.  4. 

r2  CO.  a.l      (0  By  the  ftatute  of  limitations,  21.  Jac.  i.  c«  16.  it  is  enad-  [Note  19a.] 
^    ^               ed,  that  no  entry  (hall  be  made  by  any  man  upon  lands,  unlefs  with- 
in twenty  years  after  his  right  (hall  accrue. By  the  4ih  and  jih 

Ann.  c.  16.  it  is  enacted,  that  no  entry  fiiall  be  of  force  to  fatisfy 
the  ftatute  of  limitations,  or  to  avoid  a  fine  levied  of  lands,  unlefs 
an  a6iion  be  thereupon  commenced  within  one  year  after,  and  pro* 
fecuted  with  effe6i. 

f  2  CO.  b.  1  (*)  ^'  ^^^  ^^^°  obferved  in  the  notes  to  the  chapter  of  Difcents,  [Note  193.] 
^  ^  *  *  ^  that  the  reafons  for  which  the  law  protedted  the  poffeflion  of  the 
heir  of  the  difleifor  from  the  entry  of  the  di(reiree,  were,  the  noto* 
riety  and  prefumptive  right  of  podeflion  which  the  difTeifor  acquired 
by  nis  being  permitted  to  hold  during  his  life,  the  peaceable  poiTef- 
fion  of  the  lands ;  the  neceffity  that  there  (hould  be  a  tenant  to  do 
the  feudal  duties ;  and  by  way  of  a  puniihment  on  the  tenant  for 
hb  negle£t  in  not  afTerting  his  right.  But  none  of  thefe  reafons 
could  exift,  where  the  tenant  entered  upon  the  lands,  and  made  his 
claim  for  them ;  as  by  doing  fo  he  prevented  the  prefumption  ia 
favour  of  the  tide  of  the  difleifor ;  made  a  tender  to  the  lord  of  his 
feudal  fervices ;  and  did  all  that  was  in  his  power  to  reftore  his 
poiTeiGon.  But  to  entitle  the  di(reifee  to  enter  on  the  heir  of  the 
difleifor,  notwithftanding  the  difcent  upon  him,  this  claim  mull 
have  been  made  within  a  year  and  a  day  next  preceding  the  de* 
fcent.  Lord  chief  baron  Gilbert,  in  his  commentary  upon  this  chap- 
ter, obferves,  that  the  notion  of  laches,  in  not  claiming  for  a  year 
and  a  day,  is  taken  out  of  the  feudal  law,  it  being  the  period  of 
time  within  which  the  feudal  fervices  mull  be  required.  It  is  a 
fpace  of  time  which  is  prefcribed  for  the  performance  of  difFerent 
ads  in  our  law,  and  in  all  laws  derived  from  the  feudal  iniHtutions. 
Jt  feems  only  to  import  the  fpace  of  a  complete  year.  Thus  in  the 
fourth  law  of  Charlemaigne  it  is  faid,  Ct/Ju/cunfu4  hominis  proprie* 
fas  ch  crimen  quod  idem  habet  commiJJ'um  in  bannum  fuerit  mi/ca^  ^ 
ille  re  eognitd  nejuftttiamfaciat  venire  difiulerit,  einnumqtie  et  diem  in 
eo  banno  ejj'e  permi/erit,  uiterius  earn  non  acqnirat,  Jed  ipfa  fi/cp  no/» 
fro  focietur.^-^lxi  the  laws  of  king  Pepin,  it  is  faid,  De  rebus  for* 
foQis^  t^ua  per  di'verjhs  comitatus  funt,  ^volumus  ut  ad  palatium  peril* 
neantf  tranJaSo  anno  et  die.  In  the  Vieux  Coatumier  de  Normandio 
it  frequently  occurs.  Something  (imilar  is  to  be  found  in  the  Ro«* 
inan  law,  in  which  a  perfon  who  was  bound  to  pay  a  fum  of  money 
in  two  oiOQtbs^  WS4  conEdcred  to  acquit  hipifelf  from  tl^  Oblige 
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tion,  if  he  patd  the  morrv  on  the  ^ift  Ait,  See  PaJquier,  les 
R«ch-rc-:c$  de  la  Franc?,  HS.  4.-  cap.  32.  />r  /*/!»  a  jtur  qmi  /"«• 
deti'-a  ii  tnatr.re^  dc  rdratSs  li^nagtn  ft  dt  la  ccmpt4iimte.''^in  PJo. 
Com.  359.  a.  lord  chict'  jufticc  Dyer  is  fiud  to  hate  defined  clanii 
to  be  a  ci.ailcr  ^'c  of  the  owneHhip,  or  proprieiy*  tint  he  hath  not 
in  poiTelHon,  bat  i&  deti^ined  from  him  by  wrong. 

« 

[Note  1 94-]  (0  Kxcept  for  the  fpccial  purpcfcs  mefltioned  by  Littleton  and  ["2  C  I.  2.] 
fir  Edward  Cvhe,  and  in  a  few  other  iniiances,  the  Icflbr,  if  the  lef- 
fee  for  life  were  difleifcdy  could  not  enter.  Bot  he  might  maintain 
an  alTize.  In  that  cafe  however,  thong h  he  recovered  the  freehold 
which  was  dcvefled  out  of  him,  he  recovered  no  damages,  becaufe 
ihofc  were  fuppc(.-d  to  be  a  compcr.fation  for  the  lofs  of  pofleffion, 
which  lofa  was.  iullained  not  by  him,  bat  by  the  tenant  for  life. 
15.  H.  7.  4.— The  IcfTor  might  enter  up©ii  the  leflee  to  examine 
whether  he  had  com  mined  waftc,  c.r  to  view  repairs.  Bro.  Trefpas. 

4  16.  97.  208.     And  if  the  \eScc  impeded  his  entry,  the  leiZbr  might 

bring  an  a6uon  on  the  cafe.  Cro.  Jac.  478. — Exprefs  covenants, 
that  it  (hall  be  lawful  for  the  leflbr  to  enter  and  view  the  lands  de- 
mifed,  are  now  ufually  inferted  in  leafes.— For  the  entry  of  rcver- 
fioners,  or  remainder  men  to  avoid  a  fine,  fee  Margaret  Podger*i 
.    cafe,  9.  Rep.  io6« 

[Ncie  105.1        (3)  ^^  ^"^  ^^^  ^^^*  °^  *  '^^^^  ^^^  ^'^*»  ^^®  tenant  may  plead  it  in  fz?!  .  b-l 
,  bar ;  but  in  the  caie  of  a  leafe  for  years,  or  an  eftate  by  tenant  by 

Oatute  or  elegit,  the  defendant  fhall  not  plead  in  bar,  as  to  fay,  affijii 
ficn,  bot  julUfy  by  force  of  the  leafe;  and  conclude,  iffint  fans  tcrti 
and  if  the  tenant  of  the  freehold  be  not  named,  he  fhall  plead,  nul 
tenant  de  franilcnement  no/mi  en  U  href :  and  in  the  cafe  of  a  feoff- 
ment with  a  warranty,  he  muft  rely  on  the  warranty.  See  ant.  23^. b* 
239.  a. 

[Note  196.]  •     (1)  But  though  this  acceptance  amounts  to  a  forfeiture,  it  does  [252.  a.l 
not  develt  the  eAate  of  him  in  remainder  or  reveriion.    9.  Rep.  fol. 
106.  b. 

^Note   197.]        (i)  The. entry  for  a  condition  broken  has  been  difcuffed  in  the!" 252.  b-j 

preceding  chapter,  and  ilie  commentary  and  notes  upon  it.— With 
rtlpeft  10  entries  Icr  avoiding  fines,  ihe:e  were  four  modes  of  avoid- 
ing a  ftnc  at  the  common  law;  two  by  matter  of  record,  and  two 
by  afts  in  pais,  Thcie  by  matter  cf  record  were,  a  real  a^ricn 
-coninrniccd  within  a  year  and  a  day  after  the  fine  was  levied,  and 
an  entry  of  a  cl^um  on  the  record  at  the  foot  of  the  fire  itfelf,  in 
N  tins  manner,  talis  'vu.it  ct  afpor.it  cJameum  fztum.  Thofc  by  afts  ht 
fais  were  a  lawful  entry  upon  the  land  by  the  pcrfon  who  had  a 
light;  and  it  that  could  not  be  done,  a  continual  claim.  But  by 
the  ftatutc  of  4.  H.  7.  all  thofe  who  are  afic<^ted  by  a  fine  mu<t 
puHuc  iheir  title  by  way  of  adion,  or  lawful  entry:  fo  that  a  claim 
entered  on  the  rt-ccrd  of  a  fine  would  now  be  ineffcflual.  The 
■dual  entry  mull  be  made  by  the  pcrfon  nho  has  a  right  to  ii*c 
liinds,  or  Jt  me  one  appointed  by  him,  either  by  preceding  co'm- 
tri..rd  or  (ubltcjucnt  iiUent,  within  five  yt'srs.   »c  PIcwd.  355.  35$. 

•2.  \v'\.  riS      3;  Kip.  91.     2.  Bla.  K  p.  904 By  the  itaiute  of 

4.  A 'in.  c.  16.  \Lt\,  16.  it  is  enaded,  **  That  no  claim  or  entry  to 

l>e  \T.\K^\e  of  or  upon  any  iar.ds,  itncnunts,  or  hi-reditamcnts,  ftiall 

.  -be  ol  any  iojca  cr  cfTeil  10  u>uid  any  6fle  lcvitd,<}r  10  be  levied, 

V  wiik 
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With  proclatnations,  according  to  the  form  of  the  (latute  in  that  cafe 
made  and  provided,  in  the  c6iirt  of  common  pleas;  or  in  the  courts 
of  feffldns  in  any  of  the  counties  palatine,  or  in  the  courts  of  grand 
felons  in  Wales,  flul!  be  a  fufficient  entry  or  claim  within  the  fta- 
tutc  of  limitations,  unlefs  upon  fuch  entry  or  claim  an  aftion  (hall 
he  commenced  within  one  year  next  after  the  making  of  fuch  entrjr 
or  claim,  and  profccutcd  with  ciRdt.'* 

1 2,  C4..  b.l       (0  Even  where  a  decl^^ration  in  ejeftment  is  delivered,  though   [Note  19?*] 
^     "^  the  defendant  appears  to  it,  and  confc  fTjs  Icafe,  entry,  and  oufter, 

yet,  to  avoid  a  fine,  there  mnft  be  an  adual  entry.  This  'was  very 
folcmnly  determined  in  the  king's  bench,  in  the  cafe  of  Berrington 
V.  Packhurft:  and  by  the  lords  on  apreal  in  1758.  See  2,  Stra. 
1086.  4.  Bro.  Par.  Caf.  353.  This  doi^rine  has  fmce  been  twice 
cxprefsly  recognized ; — firit,  in  the  cafe  of  Wigfall  v,  Brydort, 

3.  Burr.  1895  ;  and  afterwards  in  the  cafe  of  Goodright  v.  Cator, 
Doug.  460.  In  that  cafj,  lord  Mansfield  llates  the  diilindlion  to  be, 
that  where  entry  is  necclTary  to  compkts  the  hndlord^s  title,  there  the 
confeffion  of  Icafe,  entry,  and  oufter,  is  fufficient;  but  that  whcrfe 
it  is  requifite  in  order  to  rebut  the  defendant's  titUt  aftual  entry 
mud  be  made.  The  latter  is  the  cafe  where  a  fine  ts  to  ht 
avoided. 

r2C7«  a.l  (^)  Perhaps  this  palTage  ts  not  quite  accurate.  Till  the  teign  [Note  t99»l 
■^  ^'  '^  of  Richard  II.  the  party  difleifed,  if  his  attempt  were  made  foon 
after  the  diffeifin,  might  recover  his  pofTcffiOn  by/irr/ ;  but  by  a 
ftatute  pafll'd  in  the  fifth  year  of  that  reicjn,  it  was  enabled,  that 
none  from  thenceforth  (hould  make  any  entry  into  lands  and  t^ner 
mcnts,  but  in  cafes  where  entry  was  given  by  the  law ;  and  in  that 
\  cafe,  not  with  a  ftrong  hand,  nor  with  a  multitude  of  people,  but 
only  in  a  peaceable  and  eafy  manner ;  and  that  perfons  conviftcd 
of  doing  the  contrary  fhould  be  punilhed  by  imprifonment,  to  tie 
ranfomed  at  the  king's  ple.ifure.  By  a  ilatute  paflcd  in  the  fif- 
teenth year  of  the  fame  reign,  it  was  cnafted,  that  upon  complaint 
of  any  fuch  forcible  entries  to  the  jufliccs  of  peace,  they  fhould 
take  fufficient  power  of  tlie  county,  and  go  to  the  place  where  fu(ih 
fjrce  was  made ;  and  if  they  found  any  that  held  fuch  place  forci' 
bly,  after  fuch  entry  made,  they  fhould  be  taken  .md  put  into 
the  next  gaol,  there  to  abide  convift  by  the  recofd  of  the  famd 
joftices,  urntil  they  had  made  fine  and  fanfbm  fd  the  king.  By  thi> 
it  appears,  that  Littleton  is  equally  wfortg  In  his  account  of  the 
f  ciiYirfiment  inflifted  by  that  ftatute,  and  the  offence  it  Intended  to 
'  correft.  Thcic  rtatotes  of  the  reign  of  Richard  II.  have  been  con- 
firmed, explained,  and  in  fome  relpefls' extended  by  the  ftat.  4.  H. 

4.  ch.  S.  8.  IL  6.  ch.  $.  23.  H.  8.  ch.  I4.  31.  Bliz.  ch.  ii. 
and  21.  Jac.  i.  ch»  15.  See  Burn  Juft,  vol.  1 1.  181.  It  (hould  btf 
obferved,  that  in  cafe  an  adtion  is  brought  on  ihefc  ftatutcs,  if  rhci 
defendant  make  himfclf  a  title>  which  is  found  for  him,  he  (liall  bd 
tlifmifTed  without  any  enquiry  concerning  the  force ;  for  howfoever 
he  may  be  pcnifhabre  at  the  king's  fait*  for  doing  what  is  prohi« 
bited  by  ftatute,  as  a  contcTtiner  of  the  latVs  and  dilhwrber  of  ihd 
pcace>  yet  he  (hall  not  be  liable  to  pay  any  damages  for  it  to  thd 
plaintiftV  wbofc  InjulHce  gave  him  the  provocation  m  that  txlanoetf 
to  right  Kimfelf^    See  i.  Haw.  141.     3.  Burr.  169$.  173I. 

<3)  if  tiic  cpmrpon  hw  there  muft  be  thfik  pcrfotB  it  leaft  t6  t^otc  s^  ] 

(  Y  £  >  copftiinis 
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conftkute  a  riou  By  the  i.  Geo.  i.e.  5.  twtlvt  pcribns  at  leaft 
mull  be  unlawfully  afllemblcd,  to '  be  within  that  ad.  By  the  1 5. 
Car*  2.  fi«  1.  c.  I.  not  more  than  tnjuentj  names  are  to  be  iigned  to 
a  petipon  to  the  king,  or  eiiher  houfc  of  parliament,  for  any  altera* 
tion  of  matters  ellabli/hed  by  law  in  church  or  ilate ;  and  no  peti- 
.  lion  is  to  be  delivered  by  a  company  of  more  than  tern  perfons.  By 
the  bill  of  rights,  or  declaration  delivered  by  the  lords  and  com- 
mons to  the  prince  and  priucefs  of  Orange,  Feb.  13.  16S8,  and  af- 
terwards enaAed  in  parliament,  when  they  became  king  and  queen, 
the  fifth  article  is,  *'  That  it  is  the  right  of  the  fubjeds  to  petition 
**  the  king,  and  that  all  commitments  and  profecutions  for  fuck 
**  petitioning  are  illegal."  Sir  William  BlacKllone  exprefsly  fays, 
tliat  the  right  of  the  iubjed  to  petition,  as  declared  by  this  ilatute, 
is  under  the  regulations  of  the  1 3.  Car.  a.  But  a  queilion  may 
be  made,  whether  the  declaradon  contained  in  the  bill  of  rights  was 
not,  in  this  particular,  a  repeal  of  the  1 3.  Car.  a* 

[Noteaou]         (|j  jhc  21.  Ja.  i.  c.  15.  provides  a  remedy  for  leflees  for  [257.  b.] 

years.  Tenants  by  copy  of  court  roll,  guardians  in  chivalry,  te- 
nants by  elegit,  ftatute  merchant,  or  fiatute  ftaple,  if  they  be 
oufted  by  force,  or  withheld  by  force  out  of  their  iaid  lands  or  te- 
nements. Till  then,  if  a  man  entered  by  force  on  a  copyholder* 
the  lord,  as  the  freehold  and  inheritance  were  fuppofed  to  be  in 
him,  might  brine  againft  the  perfon  entering,  a  writ  of  forcible 
enuy,  or  might  indid  him*  Upon  re^tution  to  the  lord,  the  co* 
pyholdcr  might  enter. 

jNote  202.]  ^i )  Where  there  is  a  complete  execution  of  a  power,  and  fome-  [2  c8-  St«] 
thing,  gx  ahuntianti,  added,  which  is  improper,  there  the  execution  ^  ^ 
ihali  be  good,  and  only  the  excefs  void ;  but  where  there  is  not  a 
complete  execution  ot  a  power,  or  where  the  boundaties  between 
the  excefs  and  execution  are  not  diftinguifhable,  it  will  be  bad. 
See  Alexander  v.  Alexander,  2.  Vez.  644.  On  this  dodrine,  fo 
-  far  as  it  relates  to  the  dodrine  of  powers  deriving  their  effed 
from  the  Hatute  of  ufes,  fee  Mr.  Powell's  very  ufefui  Treatife  upon 
Powers* 

{Note  103.]         ( I )  A  writ  of  error  properly  lies,  where  falfe  judgment  is  given  F^CQ-  ^.J 

in  any  court  which  is  a  court  of  record.  It  was  formerly  held,  that, 
by  the  common  law,  no  amendment  could  be  permitted,  unlei« 
within  the  very  term  in  which  the  judicial  ad  fo  recorded  was  done. 
But  the  courts  now  allow  of  amendments  at  any  time  while  the  fuit 
is  depending.— 'After  the  terniination  of  the  fuit  the  judgment  can 
only  De  reverfed  by  writ  of  error.  Fiom  the  inferior  courts  it  lies 
to  the  king's  bench  and  common  pleas  ;— from  the  common  pleas  I 

to  the  king's  bench;— from  the  king's  bench  to  the  houtc  of  lord's. 
To  amend  errors  in  a  bafe  court,  not  of  record,  a  writ  of  falfe 
judgment  lies. — A  writ  of  error  only  lies  upon  maittrjf  Uw* 
There  is  no  method  of  reverling  an  error  on  the  determination  cf 
fa^is  but  by  an  attaint  or  a  naw  trial.  '  See  BU.  Com.  3.  voK 
c.  25.  f.  3.    F.  N.  B.  20.    4.  Infl.  21. 

JNole  204.]        ( I )  The  public  records  of  the  kingdom  are  confidercd  to  relate  f  260*  *•] 

to  the  proceedings  of  the  houfes  of  parliament,  the  court  of  chan- 
cery, the  courts  of  common  law,  and  the  revenue.     A  general  laHc 
of  jiicm«  dilUnguiihed  under  tucfi;  difi'crcut  hcdJs,  ii  to  be  found  in 
"■•  Ibc 
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the  appendix  to  the  report  from  the  committee  appointed  to  view 
the  Cottonian  library.  See  the  report  and  the  appendix*  page  183. 
The  rolls  or  records  of  parliameni  have  been  publiibed  in  the  courfe 
of  his  prefent  majefty's  reign,  in  fix  volumes  folio,  onder  the  im- 
mediate aufpices  of  the  hou(e  of  peers.  This  exteniive  and  labo- 
rions  undertaking  is  executed  with  the  greateft  accuracy :  it  pre* 
fappofes  no  common  {hare  of  antiquarian  and  diplomatic  learning 
in  the  gentlemen  concerned  in  it.  A  part  of  it  was  the  work  of 
the  late  mr.  Morant ;  all  the  reil  was  completed  by  mr.  A  file,  the 
keeper  of  the  records  in  the  Tower,  and  mr.  Topham,  of  Lincoln's- 
Inn.  It  (hould  be  obfervedi  that  the  proceedings  of  the  legiflatare 
till  the  reign  of  Edward  I.  were  exceedingly  irregular,  and  greatly 
defe£Hve  in  point  of  form.  They  are  fometimes  penned  fo  as  to 
appear  to  come  from  the  king  alone ;  fometimes  as  iifued  jointly 
by  the  king  and  lords ;  fometimes  the  afTent  of  the  commons  is, 
and  fometimes  it  is  not,  expreiTed ;  fometimes  the  authority  for 
pacing  the  adts  is  mentioned ;  and  fometimes  the  a£h  are  in  the 
form  of  charters. — T^^  ^rfl  fummon^  of  the  knights  of  (hires  to 

Parliaments  extant  on  record,  is  in  the  49ch  year  of  Henry  111.— 
^he  fir  ft  regular  fummons  dire£led  to  the  Iheriff  for  the  elrflion  of 
citizens  and  burgefles,  is  in  the  23d  of  Edward  I. — In  that  reign 
the  proceedings  of  the  legiilature  alTumed  a  more  regular  form  ; 
but  far  removed  from  that  in  which  they  appear  at  prefent.  The 
confent  of  the  commons  to  the  levying  of  taxes  for  the  king  gave 
them  great  weight.  They  took  advantage  of  this  circumftance  to* 
obtain  a  remedy  for  the  grievances  they  had  to  complain  of.— la 
the  reign  of  Edward  liT.  the  mode  of  prefenting  their  petitions, 
and  of  receiving  their  anfwers,  was  regularly  pradiied.  If  the  pe- 
tition and  the  anfwer  to  it  were  of  fuch  a  nature  as  to  require  an 
exprefs  and  new  proVifi'on  to  be  made  for  it,  the  king,  with  the  af- 
iiftance  of  his  council  and  of  the  judges,  framed,  from  fuch  petition 
and  anfwer,  an  ad,  which  was  ufually  entered  on  the  itatute  roll ; 
but  if  an  exprefs  and  new  provifion  were  not  required,  the  petition 
itfelf  and  the  king's  anf>ver  to  it  were  entered  on  the  parliament 
roll,  and  then  ufually  ftiled  an  ordinance. — Alterations  and  im- 
provements gradually  took  place;  but  it  was  not  till  the  reign  of 
Henry  VI.  that  thefe  petitions  of  the  commons  were  reduced,  in 
the  £rft  inftance,  into  the  body  of  the  bill. 

fzSl'   1«1      ('^  The  Ju9  Mjijtjs  of  the  king  may  be  coniidered  under  the  [Note  205.] 
^  *  J  two- fold  diftindipn,  of  the  right  of  juriJdiQiont  which  hc  exercifes 

by  his  admiral,  and  bis  right  rf propriety  or  tnMnerJhip* 

With  mespect  to  the  xjght  of  jujtxsDicTioN^  the  fubjedl  is 
elaborately  difcuifed  by  mr.  Selden,  in  his  Mare  Claufum,  a  noble 
exertion  of  a  vigorous  mind,  fraught  with  protbutid  and  extenfive 
erudition.  In  the  fiill  part  of  it,  he  attempts  to  prove,  that,  the  fea  is 
fgfceptible  of  feparate  dominion*  In  this,  he  has  to  combat  the  op- 
poiite  opinion  of  almoft  all  the  civilians,  and  panicularly  the  celebrat- 
ed declaration  of  one  of  the  Antonines  (L.  9.  \>.\>e  LegcRhodia) 
'*.  ^g9  quidem  mundi  domi/ius^  Itx  autem  maris f  bfr."  by  which  the 
emperor  hasl>een  generally  confidered  to  have  dilclaimed  any  right 
to  the  dominion  of  the  fea.  For  a  different  interpretation  of  this 
law,  mr.  Selden  argues  with  great  ingenuity.  In  this,  he  is  foi. 
lowed,  in  forae  measure,  by  fiynkerfhoock,  in  his  treatife  De  Lege 
Rbodia  de  Jadu,  Liber  Singularis,  in  the  ad  vol.*  of  the  edition 
ff  his  wocks  pabliihcd  by  Vicat,  Col.  Allob.  1 76 i.-^Mr. Selden,  in 

(Y  3>  the 
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[Note  205. 1  ^  fecond  part  of  Ins  work,  attempts  to  fiiew,  tbat,  in  ereiy  penod  F  26 1  •  2..  J 
of  the  Briiith  HLlory,  the  kings  of  Grrat  Britain  have  enjoyed  the 
exclufive  dominion  and  property  of  the  Bri::fh  feas>  in  the  largeft 
extent  cf  thcfe  words,  both  as  to  the  pafiage  through  and  the  £(h« 
SDg  withiu  them.^-He  treats  his  fabjcd  methodicalTy»  and  fapports 
bis  pofi.i'n  wiih  the  greatcft  learniug  and  ingenaicy.—- The  reader 
win  pribably  fed  fome  degree  of  prcpoflefiion  againft  the  extrot  of 
tliis  claim;  bjt  he  will  fir.d  it  fupponcd  by  a  lon^  and  forcible  fcriea 
of  argamci.;^,  not  o.ily  frcni  pre t crip; lor, from  hillory, from  the  com- 
mon laiVy  ai.d  the  puulic  records  ot  this  country,  but  even  from  ths 
treaties  and  acknowlrdgnicrics  of  other  nations.    Here  be  is  oppofed 
by  Bynkci thoock,  i»  h\b  D!-.*jrtr.(;o  de  Doroinio  Maris,  alfo  pcb- 
lidied  in  ihe  fecond  cd'nio.i  of  his  \\\  rks.     Bat  it  vwill  be  a  great 
fa tiifa^ion  to  the  Er.g!iih  rcadw-r  to  ilr.d,  hew  much  of  the  general 
argument  Lud  by  mr.  balden,  is  conceded  to  him  by  Bynkerihoock. 
Even  ca  the  moft  impcrtant  part  of  the  argument,  the  acknow- 
ledgment of  the  right  by  fcreign  fiinccs,  Bynkerihoock   makes 
him  confidTrabie  coaceCi  ns;  **  VIms  momcnti,"  fays  he,  "adfcrre 
•*  viuci.tur  gentium  te..irncnia,  qua  illud  Anglorum  imperiam  ag- 
**  novci?.     De  cor.fcfii-nibjs  Ic^^uor  non  injuria  extcni.s  fed  libere 
*•  ct  fpoiite   fictib.     EiIj  autem  iK!ii:l'.ncdi  qaafdam  confefiiones, 
*'  neuuquam  nt.gari  poierii/'— Aitjr  tLIs  ac-.i-scwiedgmcnt,  cor- 
roboraicd  as  it  is  by  cucr  argumems  ufed  by  mr.  Strlden,  many 
will   think   his   pof:iiors  conii^Licly  e.tablithcd.      The   chief  ob« 
jw^tion  midtf  by  iiyniccrihoock,  to  me  right  of  the  crown  of  Eng- 
land to  ilic  cici;iluk;n  of  the  lla  is,  tiic  want  cf  anln'.errupted  pof- 
fc£icn,  Ls  he   icims  it,  of  that  doxrJriic>n.     **  So  Icr.g  ss  a  natioo 
**  has  pciriHion  of  the  ft  a,  juft  fo  Icng,"  fays  Bvhkerlhoock,  *♦  (he 
**  holds  its  d jminion.     But  to  cc  nl.iruce  this  pofTeffion,  it  is  necef- 
**  fary  tiiat  her  navies  ftiould  keip  fnm  it  the  navies  of  all  other 
«*  nations,  and  ftiould  thcmfelvcs  cci]:ip]ciely  and  irccflfant'y  navi- 
**  j;ale  it,  avowedly  in  the  act  or  for  the  purpofc,  cf -fferiing  her 
?*  fcvtrtignity  to  it."   Tii-,  h3  contends  has  not  been  done  by  the 
Ln[;lilb  ;  on  this  ground  therefore  he  o\  jeAs  to  their  right  of  do- 
minicn  of  the  Engliih  fca;  and  on  the  l.Lime  ground  he  cbjedts  to 
the  right  of  the  Venetians  to  the  dominion  of  the  Adriatic,  and  to 
the  right  of  the  Genoeiie  to  the  dominion  of  the  LiguAic.     But  this 
fcems  carrying  the  matter  too  far.— If  it  be  admitted  (of  ubich 
there  unqLCitionably  arc  many  inftances)  that  the  fovercign  power 
of  a  ftaie  may  retrain  her  own  fubjefls  from  navigating  particular 
iw,  ihe  may  alfo  engage  for  their  not  doing  it,  in  her  treaties 
with  other  nations,     it  can  never  be  contended^  that  after  fuch  a- 
treaty  is  entered  into,  the  a£ts  ot  pciFefHon  mentioned  by  Byn- 
kerihoock are  nccelTary  to  give  it  efftft  and  continuance,  unlefs 
this  alio  makes  a  part  of  the  treaty.     It  is  fulhcicr.t,  if  the  ads  of 
pciTcfiion  are  fo  oiten  repeated,  as  is  neccffary  to  prevent  the  lofs 
cf  the  right,  from  the  want    cf  exercife  of  it.     In  thofs  cafes* 
therefore,  where  the  treaty  itfeif,  eftablilhing  xhe  exclulivo  domi* 
p'van  we  are  fpeaking  of,  is  produced,  the  continued  and  unicter-* 
rupted  poltelSon  mentioned  by  Bynkerihoock  cannot  be  neceffary. ' 
^ut  public  rights,  even  the  moft  cenain  and  incontellible,  depcndi 
often  on  no  other  foundations  than  preiumpticn  and  ufc^c.      The 
loandaries  cf  tcrrkories  by  lar.d,  frequently  depend  on  no  other 
tiile.     Then,  if  Bynkerihoock  be  right  in  his  pofition,  that  the  fea 
is  lufcep'jble  of  dominion,  fliould  not  mere  prefcription  and  ufago 
^11  this,  a^.  .n  any  other  cafe,  be  fulficient  to  conUitute  a  lighil' 
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Upon  what  ground  are  ths  continued  and  uninterrupted  afls  of 
pofTcifion,  mentioned  by  Bynkerihook,  required  to  conllicur^  a  title 
m  this,  more  than  in  any  other  cafe  of  pubiij  cor.cem? — If"  this  be 
thought  a  faiisfa^lory  anf.vcr  to  the  objedlion  ma  Jo-  by  Bynkerf- 
hoock,  the  remiininjr  dllference  between  liim  and  inr,  Selclen,  rc- 
fpe6ling  the  right  of  the  Brit iQi  monirch  to  this  fplendid  and  im- 
portant royalty,  vvill  be  inconiidc^rable.— It  is  to  be  added,  that 
mr.  Seldcn*s  treatifc  was  thought  f»  iinporcant  to  the  caufe,  in 
fupport  of  which  it  wis  written,  that  a  copy  of  ic  was  diredlsd  to  be 
depofited  in  the  admiralty.     Thole  who  wilh  to  procure  ic,  in  an 
Bnglilh  tranflitlon,  Ihould  prefer  the  iranllation  pubiilhed  in  1633, 
by  a  perfon  under  the  initials  of  J.  H.   to  that  by  Marchem.mc 
Nccdham.     On  this  fubjeA  (with  trte  exception  of  fir  Philip  Mc* 
dows)  fubfequent  writers  have  done   Utile  more  than  copy  from 
Seldeo.     Tiie  fulled,  however,  is  far  from  being  exhaufted.     The 
fyftem  adopted  by  fir  Philip  M^dows,  in  his  Ohfer-vations  concern- 
ing  the  Dominion  and  Sovereignty  nf  the   Seas,  printed  in   16S9.  is 
more  moderate  than  mr.  Selden's.— He  calls  in  queflion,  at  leail 
indireftly,  a  material  part  of  mr.  Selden's  polluons,  and  places 
the  right  of  the  kings  of  England  to  the  dominion  of  the  fea  upon 
a  much  narrower  ground.     He  confines  it  to  a  right  of  excluding 
all  foreign  (hips  of  war  from  pilling  upon  any  of  the  Teas  of  Eng- 
land, witiioat  fpecial   licence  for  that  purpofe   firll  obtained  ;—m 
the  fole  marine  jarifdi:lion,  wiihin  thofe  feas;  and  in   an  appro- 
priate fifhery.     He  denies  that  the  falutation  at  fea,  by  the  flag  and 
top-fail,  has  any  relation  to  t  le  dominion  of  the  fea;  and  he  affert^, 
that,  it  was  never  covenanted  in  any  of  the  public  treaties,  except 
thpfe  with  the  Uhi:ed  Nethcrl  inds,  and  never  in  any  of  thefe  till 
the  year  1654;  he  contends  it  is  not  a  recognition  of  fovereignry, 
but  at  moft  an  acknowledgment  of  pre-eminence.     His  treatife  is 
defervedly  held  in  grrat  cllimatior.     The  late  fir  Thomas  Parker, 
chief  baron  of  his  majcfty's  exchequer,  io  a  manafcript  ncte  in  his 
hand*vvriting,  thus  exprefles   himfelf  refpei^.ng  it :     "  This  is  a 
moli  curious  and  excellent  treatifc;   and.  though  mr.  Selden's 
Mare  Claufum  is  a  learned  and  ingenious  work,  and  will   b<K 
ever  popular  with   Englifhmen,  yet  fir  Philip  Medows's  rules, 
for  afcertaioing  the  limits  of  the  fea,  feem  to  be  founded  on 
more  folid  and  prudential  reafons,  than  mr.  Seldcn  has  offered, 
in  his  book.     Thomas  Parker,  14  Sep.  1744." 
With  refpeA  to  rifE  king's  right  of  pROPERTr  or  off^NERfHiF, 
it  is  fo  fully  difcuffcd  by  lord  Hale,  in  his  excellent  treatifcs  de  Jure 
Maris,  and  de  Por tubus  Maris,  publiihed  by  mr.  Hargrave,  that,  little 
more  is  neceiTary  in  this  place,  than  to  (late  a  few  of  the  leading 
positions  of  that  dillinguiihcd  writer. — It  may,  however,  be  ufcful 
to  premife,  that  where,  in  enquiries  of  this  kind,  it  is  faid,  that  a 
perfon  is  entitled  to  the   light  or  property  in  queflion,  i>j  cLtnmtn 
right i  but  that  it  may  belong  to  another,  it  is  intended  to  fay  ttiat, 
the  right  or  property  in  queflion  is  by  the  common  law  annexed 
to  the  particular  capacity  of  the  party,  or  to  forae  propt-rty  of 
which   he    is    owner :    ycc   that   it  is   not   fo  infcparably  or  in- 
alienably annexed    to   this  capacity   or  owncrfhip,  but   that   the 
party  may  transfer  it  to  another.     So  that  in  all  thefe  cafes  the 
prefumption  is  in  favour  of  him  to  whom  the  right  or.prop'^rty  is 
faid  to  belong  by  common  right;  yet  this  does  not  exclude  the 
poifibiluy  of  its  belonging  to  another.  To  another,  therefore,  ic  may 
belong  \  butj  if  be  ciiiims  it,  he  mivft  prove  his  title  to  it.     On  the 

(74)  other 


I 


Lib.  3«      Cap.  7*         Of  Continuall  Claimc.     Se6t.  440. 

[Note  S05.]  other  hand,  the  party  to  whom  it  belongs  of  common  right  ia  en-  r26 1,  fl*] 
dcr  no  obligation  of  {hewing  his  title  to  it ;  to  him»  in  the  intend-  ^ 
ment  of  the  law,  it  belongs,  till  there  is  proof  of  the  contrary.  To 
exemplify  this  doctrine,  the  lord  of  a  manor  is  lord  of  the  foil  of 
the  manor  of  common  right;  that  is,  if  it  be  admitted  or  proved, 
that,  he  is  lord  of  tlie  manor,  his  right  to  the  foil  fo  far  neceflarily 
follows,  that,  it  is  not  incumbent  on  him  to  produce  any  proof  of 
it.  He  may,  therefore,  of  common  right,  dig  fOr  gravel,  unlefs  it 
is  to  the  prejudice  of  his  tenants.  But  this  right  is  not  infeparable 
or  inalienable  from  the  feignory.  The  lord  may  grant  it  to  the 
tenants;  to  the  tenants,  therefore,  it  may  belong.  But  if  they  claim 
it,  it  is  incumbent  on  them  to  prove  their  title  to  it.  There  are 
two  ways  of  doing  this ;  one  by  (hewing  the  grant  from  the  lord ; 
the  other  by  prefcription ;  that  is,  by  proving  an  immemorial  ufage 
of  it,  which,  in  the  eye  of  the  law,  always  pre-fuppofes  a  gram. 
Now  prefcription  is  (hewn  by  producing  repeated  and  unequivocal 
inftances  of  the  immemorial  ufage  or  exercife  of  the  right  con- 
tended for.  The  tenants  therefore,  in  the  cafe  we  have  mention- 
ed, if  they  cannot  produce  the  original  grant,  maft,  to  make  out 
their  title  to  dig  for  gravel,  produce  repeated  and  unequivocal  in- 
flances  of  their  having  done  it  immemorially.  If  they  do  this,  they 
eilablifh  their  title.  But  though  the  lord  is  not  called  upon,  in 
the  firfl  inftance,  to  prove  his  title,  to  the  right  in  quefiion;  yet 
wheu  it  is  claimed  by  others,  he  may  difprove  their  claim,  by  (hew- 
ing he  has  done  a6ls  inconfiilent  with  it.  Thus,  if  on  the  one  hand, 
the  tenants  can  prove  by  repeated  inflances,  that  they  have  exer« 
cifed  the  right  in  queftion  of  digging  for  gravel,  the  lord  may,  on 
the  other,  £ew  that,  in  all  or  a  conuderable  number  of  thefe  in* 
Aances,  the  parties  have  been  prefented  at  his  court,  or  otherwife 
puniihed  for  the  a£ts  in  queftion ;  and  this  will  inftantly  deftroy  the 
eifed  of  the  evidence  in  their  favour  arifing  from  the  inllances 
adduced  by  them.  In  the  fame  manner,  the  lord  may  (hew  that, 
they  have  dug  only  in  one  pariicular  fpot  of  the  wafte,  at  particu- 
lar times,  or  Tor  a  particular  purpofe :  by  this,  he  may  circumfcribe 
their  right,  as  to  the  place,  time,  and  manner  of  iu  enjoymenL— « 
In  cafes  of  this  nature,  it  fometimes  happens,  that  the  party  claims 
to  be  exempted  from  an  obligation  or  (iervitude  to  which,  of  com* 
mon  right,  he  is  fubjeil.  To  e(labli(h  this,  he  mufl  either  produce 
the  releafe  of  the  right,  or  produce  that  kind  o(  evidence,  which 
'  will  e(Ubli(h  a  prefumption,  that  it  was  releafed,  though  the  indru* 
ment  by  which  it  was  releafed,  cannot  be  produced.  Non-ufer  is 
one  of  the  circumftances  moft  fre^ently  urged  to  eftabli(h  the  pre^ 
fumption  of  a  releafe.— But  here,  an  important  diftindion  is  to  be 
made,  between  thofe  cafes,  where  non-ufer  is  brought  as  a  bar  un* 
dtr  the  (latutes  of  limitation,  and  thofe,  where  it  is  brought  as  evi« 
dence  to  prove  a  releafe.  In  the  firft  cafe,  it  is  an  abfolute-bar  to 
the  claim,  and  there,  the  (Irongeft  evidence  of  the  previous  exig- 
ence of  the  right,  is  of  no  avail ;  in  the  (econd,  it  is  only  argumen- 
tative evidence  of  the  fuppolcd  releafe  of  the  right,  and  like  all 
other  evidence,  may  be  repelled,  by  ftronger  evidence  to  the  con- 
trary.—It  (hould  alfo  be  obferved  that,  though  it  is  faid,  that  pre* 
kription  pre*fuppofes  a  grant,  and  non-ufer  pre-fuppofes  a  releafe, 
it  is  not,  that,  flridly  {peaking,  the  courts  always  in  thefe  cafet 
really  believe,  that,  fuch  a  grant,  or  fuch  a  releafe,  was  adually  ex- 
ecuted; tut  becaufe,  for  the  fake  of  the  general  principle  of 
<}uieiijDg  pciTciHonSf  they  will  not  permit  them  to  be  diflurbed  by 

claims 


Lib.  7.  Of  Co^itlnuall  Claimc.     Seft.  440^ 

daims  long  dormant,  and  therefore  determine  in  the  fame  man* 
ner  as  they  would  determine,  if  the  very  inftrument  of  grant  or 
releafe  were  produced.  The  principles  of  which  we  h^ve  here  en- 
deavoored  to  give  an  outllns,  are  to  be  found  in  the  caies  of  the 
mayor  of  Hall  v.  Homer,  Cowp.  102.  and  Eldridge  v.  Knott,  ib. 
Zl4.«-Lord  Mansfield's  arguments  in  delivering  the  judgment  of 
the  court  in  theie  cafes,  as  they  are  reported  by  mr.  Cowper,  af- 
ford a  flrikine  difplay  of  the  comprehenfive  <ind  luminous  under- 
fianding,  the  beautiful  arrangement,  and  the  familiar,  but  elegant 
enunciation  of  the  mod  refined  and  complex  do^rines  of  the  Taw# 
for  which  he  was  fo  defervedly  eminent.— This  being  premifed  i 
"^'witb  refpeS  to  the  propriety  or  onvnerjbip  of  the  fta,  and  its  foil,  it 
may  be  confidered  under  thefe  three  diilinft  divisions,  the  high 
feas,  the  fhore  or  the  land  between  high  water  mark  and  low  water 
mark,  and  the  foil  and  franchif<:  of  ports.«-As  to  the  high  feas  and 
their  foil \  the  .right  of  fiihing  in  the  fea  and  its  creeks  and  arms, 
is  originally  lodged  in  the  crown,  as  the  right  of  depalluring  is 
originally  lodged  in  thq  owner  of  the  wafte  whereof  he  is  lord  % 
the  king  has  therefore,  of  common  rights  the  primary  right  of  fiOi- 
ing ;— -yet,  the  people  of  England  have  alfo,  by  common  right,  a 
liberty  of  fiOiing  in  the  fea  and  its  creeks  or  arms,  as  a  public 
common  of  pifcary.  Yet,  in  fome  cafes,  the  king  may  enjoy  a  pro- 
priety  excluiive  of  their  common  of  pifcary.  He  alfo  may  grant  it 
to  a  fubje6i,  and  confequently  a  fubjed  may  be  entitled  to  it  by  pre- 
fcrip'tion.  (Lord  Hale,  de  Juris  Maris,  page  11.) — As  to  the  Joil 
letnueen  high  'water  mark  and  io*w  ivater  mark,  at  ordinary  tides* 
this,  of  common  right  belongs  to  the  king. — It  may  however  belong 
to  a  fubjedl,  by  grant  or  prefcription.  Sometimes  it  is  parcel  of 
the  adjacent  manor:  Sometimes  of  the  adjacent  vi?]  or  pari(h: 
Sometimes  it  belongs  to  a  fubjedt  in  grofs:  Still  however  it  be- 
longs of  common  right  to  the  king  :  It  is  therefore  incumbent  on 
the  fubjed  to  prove  his  right.  This  may  be  done  by  producing 
the  grant. — (Hale,  ib.  ch.  4,  5,6.  Sir  Henry  Conftable's  cafe. 
5  Rep.  107.)  But  as  it  is  part  of  the  pofTcirions  of  the  crown,  jure 
coron2e,  it  does  not  pafs  by  general  words ;  and  therefore  to  eilablifh 
a  rieht  to  it  under  the  grant,  it  mud  contain  fuch  words,  as  either  ex- 
preislyor  by  neceffary  implication  convey  the  foil. — If  the  grant  can- 
not be  produced,  it  can  no  otherwife  be  proved,  than  by  prefcription, 
that  is,  as  we  obferved  before,  by  repeated  uneqiiivocal  and  imme- 
morial ufage. — jis  to  ports,  there  is  a  very  material  and  important 
diflindion  Detween  the  franchife  of  a  port  and  the  property  of  its 
foil — As  to  the  franchife ;  by  the  common  law,  a  port  is  the  only 
place  where  a  fubjedl  is  permitted  to  unlade  cuftomable  goods.— 
This  privilege  ccnftitutes  what  is  called  the  franchife  of  a  port.--» 
To  create  the  franchife  of  a  port  is  part  of  the  royal  prerogative. 
But  this  does  not  in  anywife  affed  the  propriety  cf  the  foil.  It  may 
be  confidered,  as  a  (bulking  inflance  of  the  refpefl  of  the  law  of 
England  for  private  property,  that  though  it  entrufls  the  king  with 
the  prerogative  of  originating  ports,  and  though  the  ufe  of  the  adja- 
cent foil  is  efTcntially  neceffary  to  the  exigence  of  a  port,  the  law  does 
not  permit  the  king  to  take  any  part  of  the  foil  from  the  owner ; 
fo  that,  if  the  (oil  is  not  the  property  of  the  king,  it  is  neceffary  to 
fecure  the  property  of  the  fhore  beforehand,  for  the  purpofes  of  the 
port.  The  franchife,  belongs  to  the  king  of  common  right,  but 
by  charter  or  prefcription,  it  may  be,  and  frequently  is,  tl^  right 
•f  the  fttbjcA.-*-The  foil  generally  belongs  to  the  owner  of  the 
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port;  buc  ic  is  ^oing  too  far  to  (ay,  that,  it  belongs  to  him  of  com* 

Bion  r  2  u. — T.i-::  mere  gr.r.it  cf  a  pert  woa!d  not  in  a  modem 
charter  pafs  tiie  ibi),  buc  \ir:aps  it  would  bt^  f.  fficieoc  in  an  an- 
cient charter,  lo  paM  it^  if  no  evidenc::  to  the  coutrary  could  be 
(bcv/u,  and  it  certaiul/  wojU  be  confiJcreJ  as  iuiBcient  to  pais  it 
in  an  ancient  chiner,  if  accompanied  with  the  additional  circum- 
fia»rce  of  i;nnv-morial  U/'age. — Having  thus  (hcA'n  in  whom  the  foil 
of  ihc  ft.;\;  and  of  ports  belongs  by  coii^mon  right,  it  remains  to 
fiate  fucci.:c'r  y  the  nature  of  ths  evidence  by  which  the  right  to  ic 
in;;y  bj  prcvci  lo  c.x^ll  in  anothiT^  It  may  be  don<i  by  (hewing 
that  h:s  ai.J  ;h  fj  li.Jct  vviion  he  clainij,  h«ive  immemorially',  frc- 
^j'j-.'.tly,  and  withe ut  rcilriction  to  any  pjrt  of  the  foil,  dog  gravc?,^ 
tt;c}icd  a'A4y  fca  wctd  or  K**.! J,  or  embanked  agaiall  the  fea.  If  it 
is  cl  limed  to  be  pur:  of  a  ma.ior,  the  riijht  of  commonage  for  the 
cattitr  of  the  lord  ar.d  the  tenants,  the  profe-ciiiio.i  and  pun'fhment 
cf  purproftores  in  the  cojrr  of  a  mai.or,  its  bting  included  in  the 
pcran'ibulaiions,  and  every  ctl.er  a^t  by  which  the  right  to  the  foil 
of  inKmd  pr  pcrty  is  eflablilhed,  may  be  given  in  evidence  in  fup- 
port  of  ir,  Tijc  riglit  to  wreck  of  the  fea  or  royal  filh  by  prefcrip* 
lion,  infra  mancriura,  is  a  lirong  prcfu.Tiption  for  the  (here's  beia^ 
parcel  of  the  manor;  lord  H:iL''s  exprciiion  is  xcry  flrong— ««  Pcr- 
*'  chuRce,"  fays  his  lord  hip,  **  the  ihore  i$  parcel  almoll  of  all 
"  fuch  manors  as  hy  prefcripcion  have  ruyal  fi(h  or  wrecks  of  the 
•*  fca  within  their  manor."  lb.  27. — Bat  it  (hould  be  obferred* 
that,  though  wreck  frequently  is  parcel  of  a  manor,  it  is  a  royal 
frir.chiic.  Like  other  roya!  franchifcs,  it  belongs  of  common  right 
to  the  crown.  £ut  by  grar.t  or  prelciiption  it  may,  and  in  laA 
frequently  docs,  belong  to  a  fuhjcft*  fometimes  in  grof:?,  but  ofteuer 
as  paicc'l  of  hia  manor,  pariih,  or  vill  adjacent  to  the  fea. 

^Nolc  2c6.J        (1)  If  a  difTcifor  at  the  common  law,  before  the  ftatute  of  non-  T  26  "Z.  a«l 

claim,  had  levied  a  fire  or  fuiFcred  judgment  in  a  writ  of  right,  ^  *     *^ 

until  e.xccuiion  fucJ  they  *vcre  not  bars,  for  the  year  (hall  be  ac- 
counted after  the  tranfmutaiion  of  the  pofTeiiion  by  execution  of  the 
fine  or  recovery.     1,  Rep.  97. 

[Note  207.]        (2)  Every  part  of  the  law  relating  to  fines  and  common  reco«  \ 

veries  has  been  ilatcd  and  explained  by  mr.  Cruife,  in  his  EiTay^ 
uf.on  thofe  fubjcdls,  in  a  manner  that  equally  recommends  them  to 
the  ilud<fnr,  and  the  moll  learned  and  experienced  pratlitioncrs. 
Be  fides  the  obligations  which  the  Editor  has  to  him  upon  this  ac- 
count in  common  with  the  rell  of  the  profeffion,  he  acknowledges 
with  equal  plcafure  and  gratitude  the  particular  obligations  he  has 
^o  him  for  the  alliilance  He  has  derived  from  them  in  the  coarfe  of 
this  work. 

fNote  20S.]        (0  At  common  law,  lands  could  net  be  transferred  by  one  per-  ^264--    i«J 

fon  to  another  but  by  feoffment,  with  livery  of  the  feiiin.  This 
produced  a  notoriety  of  the  tranfmucation  of  the  pofTellion.  This 
notoriety  was  in  fome  meufure  effedled  by  a  diflVinn ;  but  that  waa 
only  a  tortious  pofTeflion,  liable  to  be  defeated  by  the  difTeifee, 
Thus  the  dilTeifor  had  the  pciTe  Jion  j  the  dilTeifec  the  right.  To 
complete  the  title  of  the  dlllcifor,  it  was  neceiTary  he  (hould  acquire 
the  rii^ht.  This  could  not  be  done  by  a  fcoflinent,  as  that  was  a 
transfer  of  the  poiTcHIon;  but  it  was  effeded  by  a  releafe^  which 
in  fome  refpcdls  operates  as  an  actual  transfer  of  tl^^  right ;  in 
~  ^thers« 
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otKerSy  as  an  tcquittsil  or  difcharger  from  it.  The  different  degrees 
of  title  in  the  difieiibr,  his  heir»  or  feoffee,  and  the  different  natures 
of  the  rights  of  the  diiTeifee^  make  it  neccffary  that  releafes  (hould 
be  adapted  to  the  different  fitaation  of  the  parties,  and  give 
them>  as  the  circumftaaces  of  the  parties  vary^  a  different  efied  aad 
operation. 

r  264*  b,]      (0  What  fir  Edward  Coke  obferves  refpedling  obligors  and  [Not«  209*] 

obligees  holds  equally  bet\ve«?n  all  other  creditors  and  debtors;  but 
it  maft  be  attended  with  the  following  obfervattons.  A  debt  is 
only  a  right  to  recover  the  amount  of  the  debt  by  way  of  adion ; 
and,  as  an  executor  cannot  maintain  an  action  againft  himfelf,  or 
againfl  a  co-executor,  the  teltator,  by  appointing  the  debtor  an  exe« 
cutor  of  his  will,  difcharges  the  adion,  and  confequently  difcharget 
the  debt.  Still,  however,  when  the  creditor  makes  the  debtor  hit  • 
executor,  it  is  to  be  coniidered  but  as  a  fpecific  bequeil  or  legac)^ 
devifed  to  the  debtor  to  pay  the  debt,  and  therefore,  like  other  le- 
gacies,  it  is  not  to  be  paid  or  retained  till  the  debts  are  fatisfied ; 
and  if  thers  are  not  aflets  for  the  payment  of  the  debts,  the  execa- 
tor  is  anfwerable  for  it  to  the  creditors.  In  this  cafe,  it  is  the  fan»e 
whether  the  executor  accepts  or  refufes  the  execntorlhip.  On  the 
other  hand,  if  the  debtor  makes  the  creditor  his  executor,  and  the 
creditor  accepts  the  execatoHhip,  if  there  are  affets,  he  may  retain 
his  debt  out  of  the  affets,  againft  the  creditors  in  equal  degree  with 
himfflf ;  but  if  there  arc  not  afTets,  he  may  fue  the  heir,  where  the 
heir  is  bound.  See  Wankford  v.  Wankford,  i.  Salk.  299.  Selwin 
V.  Brown,  4th  Bro,  Caf.  in  Par.  179.  For.  24.3.  Vin.  vol.  8.  p*  19S. 
2*  £q.  Caf.  Abr.461.  note  at  (Q^).  , 

(2)  In  the  cafe  of  Smith  v.  Stafford,  Hob.  216.  the  hufband  [Note  2ia.] 
promifed  the  wife  before  marriase  that  he  wonki  leave  her  worth 

100 1.  The  marriage  took  effea,  and  the  qoeilton  was,  wljether 
the  marriage  was  a  relcafe  of  the  promiil*.  All  the  judges  but 
Hobart  were  of  opiniorvtnat,  as  the  a«flion  could  not  rife,  during  the 
marriage,  the  marriage  could  not  be  a  reieoi'e  of  it.  The  do^rine 
of  this  cafe  feems  to  be  admitted  in  the  cafe  of  Gage  v.  Adon, 

1.  Salk.  325.  12.  Mod.  290.  The  cafe  there  arofe  upon  a  bond 
executed  by  the  hufband  to  the  wife  before  the  marriage,  with  a 
condition  making  it  void  if  ihe  furvived  him,  and  he  left  her  icodI. 
Two  of  the  judges  were  of  opinion,  that  the  debt  was  only  fof- 
pended,  as  it  was  on  a  contingency  which  could  not  by  any  pof- 
fibility  happen  during  the  marriage.  But  lord  chief  juilice  Holt 
differed  from  them  :  he  admitted  that  a  covenant  or  proroife  by  the 
huiband  to  the  wife  to  leave  her  fo  much  in  cafe  fhe  furvives  him 
i&  good,  becaufe  it  is  only  a  future  debt  on  a  contingency  which 
canaot  happen  during  the  marriage,  and  that  is  precedent  to  the 
debt ;  but  that  a  bond  debt  was  a  prefeut  debt,  and  the  condition 
was  not  precedent,  but  fubfeqitent,  that  made  it  a  prefent  duty ; 
and  the  marriage  was  confequendy  a  releafe  of  it.  The  cafe  after- 
wards went  into  chancery.  The  bond  was  taken  there  to  be  the 
agreement  of  the  parties,  and  relief  accordingly  decreed.  2.  Vern. 
431.     A  like  decree  Wds  made  in  the  cafe  of  Cannel  v.  Buckle, 

2.  P.  W.  243. 

(3)  I/tle  ohligitr  make,  the  ctligee  his  executor t  the  cbUree  ma^  re^   [Not^  ?^I«] 
tedn  \  but  that  2^  ufA/  Mfplicaile  to  iht  c^e  put  here.     %birefurt  be  may 

mak$ 
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msie  an  txrutor  of  17;  tamen  fbpra  89.  B»  ii  is  fiui  thai  it  is  ai  * 
18.     It  fhrddfion  that  the  cafi  here  is  wtrndtrfto^d  •/ if  eomfltte,  cc 
fupn  89.  0/18  btgintiimgi  and  thus  the  faffages  agree.     D*Ari]a« 
Yl\(.  King  of  France  is  major  at   14  beginning,     7bus  it  Jeenu  that  ' 
fnberty^  •whrcb  by  the  eiud  Lew  holds  from  I4  /«  l8>  //  underfiood  ' 
ef  tS  beginning ;  and  thus  our  ItFiv  agrees  tuith  the  cruil  lavff,  im- 
puberi  non  licet  teitari  hefore  17  comfleie,  and  18  beginmingn     Lord 
Nott.  MSS. 

(Note  212.]         (1)  To  preTcnt  maintenance,  and  the  multiplying  of  contentions  f  26  c*  2.1 

and  iiiit5,  it  was  an  citabli(hed  maxim  of  tbe  common  law,  that  no  ^        ** 

poffibility*  right,  tit'e,  or  any  other  thing  that  was  not  in  pofleffion, 
coold  be  granted  or  afligncd  to  ftrangers.— A  right  in  adiott 
coold  nDt  be  transferred  even  by  ad  of  law ;  nor  was  it  confidered 
aa  transferred  to  the  king  by  the  general  transfertiog  words  of  an 
ad  of  attainder.  (See  the  marqois  of  Winchefter's  cafe,  5.  Rep. 
2.  b.)— "But  a  right  or  tide  to  the  freehold  or  inheritance  of  lands 

might  be  releafed  in  five  manners. 1*  To  the  tenant  of  the 

Ireehokl  in  fad,  or  in  law,  without  any  privity.— -2.  To  him  in 
raBainder.«-*3.  I'o  him  in  reveriion. — 4.  To  him  who  had  righc 
only  in  reiped  of  privity ;  as,  if  the  tenant  were  difleifed,  the  lord, 
notwithftanding  the  diffeidn,  might  releafe  his  fervices  to  him.^— 5. 
To  him  who  had  privity  only,  though  he  had  not  the  right ;  as,  if 
tenant  in  tail  made  a  feoiPment  in  fee,  after  this  feoffment  no  right 
remained  in  him ;  yet,  in  refped  of  the  privity  only,  the  donor  might 
feleaie  to  him  the  rent  and  fervices.— -6.  So*  it  the  terre-tenants 
and  the  perfon  entitled  to  tbe  right  or  poffibility  joined  in  a  grant 
of  the  lands,  it  would  pafs  them  to  the  grantee  difcharged  trom 
the  right  or  poffibility.  See  10.  Rep.  49.  b.— But  the  common 
law  is  altered  in  the  above  inllances  in  many  refpeds. — On  the  af- 
fignment  of  things  in  adion,  lee  ante  note  i.  to  p.  232.  b»  A  con-  * 
tingent  remainder  in  real  eftates  can  only  be  transferred  by  a  fine 
or  a  common  recovery,  in  which  the  remainder  man  comes  in  opon 
the  voucher.*— Contingent  interelts  in  terms  of  years,  and  other 
perfonal  eilates,  have  been  held  to  be  affignable  by  deed  tor  a  va- 
luable confideration.  See  ran  Fearne's  Kffay  on  Contingent  Re- 
mainders. The  paiTage  in  the  text  was  cited  by  lord  chief  jattice 
Trevor,  in  delivering  his  opinion  on  the  cafe  of  Arthur  t.  Boken^ 
ham,  (Fitzgib.  234.)  with  an  obfervation,  that  the  dodrine  laid 
down  ihere  by  Littleton  had  never  been  contradided* 

FNotc  213.1  (')  '^^^3  dodrine  was  fully  inveftigated  in  the  cafe  of  Dormer 
y*.  Fortekne,  Yin.  vol.  18.  fol.  415.  3.  Atk.  135.  Bro.  Par. 
Caf.  V.  4.  353.  405.  The  cafe  tnere  was,  that  an  eftate  waslU 
inited  to  the  ufe  ot  A.  for  99  years,  if  be  Ihould  fo  long  live  ;  and 
alter  hit  deceafe,  or  the  fooner  determination  of  the  eltate  limited 
to  him  for  99  years,  to  tbe  ufe  of  trnftees  and  their  heirs,  during 
his  life,  upon  truft  to  preferve  the  contingent  remainders ;  and 
alter  the  end  or  determination  of  that  term,  to  the  ufe  of  AJ^  lirft 
and  other  fons  fucceflively  in  tail  male,  with  feveral  remainders 
over.  A.  having  a  fon,  they  joined  in  levying  a  fine  and  fuifering 
a.  common  recovery,  in  which  the  (on  was  vouched.  If  the  truU 
tees  took  a  veiled  eltate  of  freehold  during  the  life  of  A.  the*  re-* 
covery  was  vend,  there  not  being  a  good  tenant  to  the  praecipe  ; 
but  if  they  todt  only  a  contingent  eitate,  the  freehold  was  in  the 
ion,  aad  of  caarfe  there  was  ^  good  tenant  to  the  prsccipe.    Upon 

this 
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this  poiDt  the  cafe  was  argued  in  the  court  of  king's  benqh,  and 
afterwards  on  appeal  before  the  houfe  bf  lords,  where  all  the  judges 
were  ordered  to  attend.     Lord  chief  jaftice  Lee,  when  the  caufe 
was  heard  in  the  king's  bench,  and  lord  chief  ju  dice  Willes,  in  de- 
livering the  opinion  of  the  judges  in  the  houfe  of  lords,  entered 
very  fully  into  the  diilin£iion  between  contingent  and  veded  rc:- 
mainders.— >They  feem  to  have  laid  down  the  following  points* 
That  a  remainder  is  contingent,  either  where  the  perfon  to  whom 
it  is  limited  is  not  in  ejfii  or  where  the  particular  ellate  may  de- 
termine before  the  remainder  can  take  place :  but  that  in  every 
cafe  where  the  perfon  to  whom  the  remainder  is  limited  b  /«  effi, 
and  is  adually  capable*  or  entitled  to  take  on  the  expiration,  or 
fooner  determination,  of  the  particular  ellate,  fuppoiing  that  expi« 
ration*  or  determination,  to  take  place  at  that  moment*  there  the 
remainder  is  veiled.     That  the  doubt  arofe,  by  not  adverting  to  the 
diftinflion  between  the  different  nature  of  the  contingency,  in  thofe 
cafes  where  the  remainder  is  limited  to  a  perfon  in  tj/e ;  but  the 
title  of  the  remainder  man  to  take,  depends  on  a  collateral  or  ex- 
traneous contingency*  which  may  or  may  not  take  place  <luring 
the  continuance  of  the  preceding  edate ;  and  thofe  cafes  where 
the  preceding  eflate  may  endure  beyond  the  continuance  of  ti^e 
eftatein  remainder.     Thus  if  an  eflate  is  limited  to  ^.  for  life* 
and  after  the  death  of  j^.  and  /.  S.  to  B,  for  life,  or  in  tail ;  there* 
during  the  life  of /.  S,  the  title  of  B,  depends  on  the  contingency 
of /.  o.  dying  in  the  lifetime  of^.     This  being  an  event  which 
either  may  or  may  not  take  place  during  the  continuance  of  the 
preceding  eilale*  BJ*&  eflate  is  neceflarily  contingent.     But  then^ 
fuppoiing  /.  S.  to  die ;  flill  it  remains  an  uncertainty  whether  ^.'s 
ellate  will  ever  take  place  in  poffeflidn  ;  for  if  the  remainder  be 
limited  to  B,  for  life;  there  if  B,  dies  in  ^.'s  lifetime,  A.*i  e^te 
would  endure  beyond  the  continuance  of  the  ellate  limited  in  re- 
mainder*    The  fame  would  be  the  cafe  if  the  remainder  over  were 
limited  to  B.  in  tail,  and  B.  was  to  die  in  A,*%  lifetime  without 
iffuc^-Yet*  in  both  cafes,  it  was  agreed  that  B.  took,  not  a  con- 
tingent but  a  veiled  remainder,     t^nce  they  inferred  that  it  was 
not  the  poflibility  of  the  remainders  over  never  taking  efFedl  in 
j>oireifion,  but  the  remainder  man's  not  having  a  capacity  or  title 
to  take,  fuppoiing  the  preceding  eflate  at  that  inilant  to  expire* 
or  determine,  and  its  being  uncertain  whether  he  ever  will  obtain 
that  capacity  or  title,  during  the  continuance  of  tlie  preceding 
'  eilate*  that  makes  the  remainder  contingent.     Upon  thele  grounds 
they  determined  that  the  truilees  too£  a  veiled  r;maindcr*  and 
that  the  recovery  therefore  was  void.     The  do^lrine  eUablifhed 
in  the  cafe  of  Dormer  and  Fortefcue  is  laid  down  by  iir  £dward 
'Coke,  10.  Rep.  ^5.;  where  he,  wiih  great  accuracy  of  expreflion* 
obilerves,  that  Where  it  is  dubious  and  uncertain  whether  the  ufe 
or  eflate  limited  in  future  fhall  ever  ^tft  in  intgreft  or  not*  then  the 
ufe  or  eflate  is  in  contingency  ;  becauie,  upon  a  future  contingent* 
it  may  either  veil  or  never  ve&,  so,  the  contingent  happens.    And 
fee  1 .  Rep.  1 37.  b. 

[26  C*  b«l      (i)  Ant.  1 86.  it  is  laid  down  that  a  man  may  warrant  moft  [Nott  214«} 
than'paiTes  from  him.     In  Fitzg.  234*  lord  chief-juflice  Trevpr 
obferves*  that  the  reafon  uisy  the  feoffment  prevails  againft  the  fa- 
(her,  is*  that  by  the  difTjiiin  he  had  acc|[uired  poilci&jn*  and  might  , 

mJce 
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make  a  feoffinent,  and  the  cperadon  of  a  feaJFment  h  to  bar  fotnrt 
and  condbgent  rights. 

[Note  21C.I       (3)  I"  <^c  king's  bench,  where  the  proceeding  is  hj  bill,  tii^ 

bail  is  not  bound  in  a  certain  fum  to  the  plaintiff,  bat  only  under- 
takes that  the  defendant  (hall  pay  the  condemnation  money,  or  ren- 
der his  body  to  prifon ;  fo  that  they  are  but  in  the  nature  of  jailors 
to  the  defendant:  bat  in  the  common  pleas,  the  bail  are  bound  to 
the  plainuff  in  a  ceruin  fam.    5.  Rep.  70.     10.  Rep.  51. 

(Note  216.]       (I)  Thefe  may  be  fabdivided,  with  refpcft  to  the  difleifor,  into  [266.  a.1 

that  bare,  naked,  pofleffion  which  he  acquires  by  the  diifeiiin,  and 
the  ellate  by  title  which  his  heir  acquires  by  the  difcent;  and, 
with'refpe£l  to  the  diifeifee,  into  that  nght  of  poilbfion  which  he 
can  reftore  by  entry,  and  the  bare  right  which  he  can  only  recover 
by  aAion. 

[Note  217.  ]       (1)  It  may  not,  perhaps,  be  improper  in  this  place,  to  attempt  r266.  b.l 

a  (hort  explanation  of  fome  words  familiar  both  in  the  ancient  and  "^  -* 

modern  law.  Stifin  is  a  technical  term  denoting  the  completion 
of  that  inveditare  by  which  the  tenant  was  admitted  into  the  te- 
nure, and  without  which  no  freehold  could  be  conAituted  or  paA. 
It  is  a  word  common  as  well  to  the  French  as  to  the  £ngli(h  law. 
It  is  either  in  deed,  which  is,  when  the  perfon  has  the  adtual  feiiin 
or  pofTeflion ;  or  in  law,  when  after  a  difcent  the  perfon  on  whom 
the  lands  defcend,  has  not  actually  entered,  and  the  poiTcflion  con- 
tinnes  vacant,  not  being  ufurped  by  another.  When  lands  of  in- 
heritance are  carved  into  different  eftates,  the  tenant  Of  the  free- 
hold in  pofTeflion.  and  the  perfons  in  remainder  or  reverfion,  are 
equally  in  the  feifin  of  the  fee.  Btit  in  oppofition  to  what  tnay  he 
termed  the  expectant  nature  of  the  feifin  of  thofe  in  remainder  or 
reverfion,  the  tenant  in  poffeflion  is  faid  to  have  the  aQual  feifin  oi 
the  lands.  The  fee  is  entrufted  to  him.  By  any  aft  which  amounts 
to  a  diffaffirmance  by  him  of  the  title  of  thofe  in  the  feverfion,  he 
forfeits  his  eftate,and  any  aft  of  a  flranger  which  di(!urbs  his  eflate 
is  a  diilurbance  of  the  whole  fee.  Dljfcijin  feemS  to  imply  the 
turning  the  tenant  out  of  his  fee,  and  afurping  his  place  and  rela-» 
tion.  It  has  been  obferved  in  a  preceding  note,  that  pefrfon?,  to 
a^'ail  themfelves  of  the  remedy  by  affife,  frequently  fuppofcd  or 
admitted  themfelves  to  be  difTeifed,  when  they  were  not ;  afsd  that 
this  was  called  dijfeijln  hy  eledion,  in  oppofition  to  an  aciual  diJfeU 
fn.  To  conftitute  an  aftual  diffeifin,  it  w^s  neceffary  that  the  dlf- 
fcifcr  had  not  a  right  of  entry;  (or,  to  ufe  the  eld  law  expreJIion, 
that  his  entry  was  not  congeable ;)  that  the  perfon  difTeifed  was, 
at  the  time  of  the  difleifin,  in  the  aftiial  poffeflion  of  the  lands ; 
that  the  diffeifor  expelled  him  from  them  by  fome  degree  of  con- 
ftraint  or  force;  and  that  he  fubllituted  himklf  to  be  tenant  to  the 
Irrd.  But  how  this  fubftiiution  was  effefted,  if  is  difficult,  perhaps 
iropoffible,  now  to  difcover.  From  what  \vc  knew  of  the  feudal 
law,  it  does  not  appear  how  a  diffeifin  could  be  effcfted  without 
the  confent  or  connivance  of  the  lord:  yet  we  find,  the  relationlhtp 
cf  lord  and  tenant  remiined  after  the  diffeifin.  Thus,  after  thd 
diffeifin,  the  lord  might  releafe  the  rent  and  fervices  to  the  dif- 
feifee;  might  avow  upon  him  ;  and,  if  he  died,  bis  heir  within  age, 
the  lord  was  entitled  to  the  wafdtliip  of  th6  heir,  Sfe  Lirt. 
•  6eft.  ^54»  and  the  commentary  upon  it*    It  Ihould  be  obferved, 

thac 
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that  a  (SiflTcifift  did  not  difftirb  rent  ifTatng  out  of  land*  the  feifini  of 
the  rent  being  confidered  as  a  feparate  aad  dlflinffc  fcHin  from  that 
of  the  land.  I.  Rep.  133.  b,  A  difcontinuance  is  the  cffedl  of  a 
difletfin,  tvhen,  on  certain  events,  the  perfon  diffdfed  has  laft  his 
rrght  of  entry  upon  the  diffeilbr,  and  can  only  recover  by  aftion. 
The  word  freehold  is  now  gcneraHy  ufed  to  denote  an  eftate  for 
life,  in  oppoHtion  to  an  eftate  of  inheritance.  Perhaps,  in  the  old 
law,  it  meant  rather  the  latter  than  the  former.  It  is  known  tliat 
fees  were  held  originally  at  the  will  of  the  lord ;  then,  for  the  life 
of  the  tenant;  tkat  afterwards  they  were  defcendlble  to  fome  par- 
ticular heirs  of  the  body  of  the  tenant;  then,  to  all  the  heirs  of  his 
body ;  and  that  in  fucceffion  of  time  the  tenant  had  the  complete 
dominion  Or  power  over  the  fee.  The  word  freehold  alvvays  im- 
ported the  wh^fe  eftate  of  the  feudatory,  but  varied  as  that  varied. 
Hence  we  find  the  freeholder  reprefented  the  whole  fee,  did  the 
duty  to  the  lord,  and  defended  the  polTefllon  againft  fkrangers. 
See  Feud.  L.  l.  tit.  25.  1.  2.  1. 1.  2.  Craig,  lib.  2.  tit.  2.  f.  fnft. 
31.  153.  Litt.  Sedt.  59.  27 J.  592.  Britton,  cha.  32.  and  fir  Ed. 
Coke's  Commentary  upon  thofe  SeAions;  and  the  cafe  of  Taylor 
on  the  demife  of  Atkins  v.  Horde^  1.  Burrow,  60,  and  poft  note  i, 
to  page  330.  b. 

(2)  But  a  common  recovery  vefts  no  freehold  in  deed  or  in  law  INotfc  21S.} 
bofore  execution  ferved.     See  Moor  i4r. 

[z67*  a.l        (0  Releafes  may  enure  four  manner  of  ways.— I  ft.  Per  mitt«r  [Note  21  g.} 
*■        ^  *  Jt  droity  whcfe  a-  perfon  is  diffeifed,  and  he  rdeafes  to  the  dijTeifor  ^       j 

fafis  heir  or  feoffee,— 2d,  Per  mitter  U  eftate,  viz.  when  two  or  more 
are  feifed  by  a  joint  tide  of  the  fame  eftate,  as  by  a  contraft,  or 
by  dcfcent,  as  joinienants  or  coparceners,  and  one  of  them  releafes 
to  the  other,  this  enures  per  mitter  /*^^ff.— 3d,  Per  i^clarger,  ^ 
where  the  pofTeffion  and  inheritances  are  feparated  for  a  particular 
time,  and  he  who  hath  the  rcverfion  or  inheritance,  releafes  to  the 
tenant  in  pofteflioa  all  his  right  and  intereft.  Such  releafe  is  faid 
to  enlarge  his  eftate,  and  to  be  equal  to  an  entry  and  feoffment, 
and  to  amount  to  a  grant  and  auornment.— 4th,  Per  extinguijb* 
mentj  where  the  releairc  cannot  have  the  thing  per  mitter  U  droit, 
yet  the  releafe  ftiall  enure  by  way  of  extinguilhment  againft  all 
manner  of  pcrfons;  as  when  the  lord  grants  the  feigniory  to  his  te- 
nant, fucb  releafes  abfofuiely  extinguilli  the  rent,  &c.  although 
the  releafee  be  only  tenant  tor  life.     Ant.  193.  b.  and  fee  poft. 

Iz^y*  b.  1      ^*^  If  tbif  grant  a  rent-charge  of  zos,  ivhich  in  tanv  amounts  to  a  [Note  220.  ] 
^        '  ^  rent -charge  of  ^i,  as  tnjuo  grants,  for  other'wife  non  eft  cafus.  fFhen 

two  tinants  in  common  grant  a  renty  that  is,Je'ueral  eftates  in  one  land, 
and  yet  they  are  federal  grants,  therefore  quart  cf  this  di*verji'y,  Pib, 
^e,  pi,  315.  contra.     Lord  Nott.  MS, 

•     (2)  For  Piowd.  in  his  ^art.  $1$*  if  tenant  for  life  grants  rent^   [  Note  221,  ] 
ensd  the  grantee  purchafes  the  rrvirjioi:^  the  rent  remains  during  the  life 
rffht  tenant Jor  life.     Lord  Notl.  MS. 

t^go    «  1       (2)  But  the  opinion  of  the  48.  E.  3.  9.  fccms  ti  the  contrary;  [Note  222.] 
*^         -J  bccaufe,  when  the  tenant  pleads  the  difTeifin, to  compel  the  lord  to 
avoMT  Ufon  hiin>  it  if  ftiaoge  that  the  lord«  by  ixir  cwtt  t&  of  ac- 

ceptance^ 
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[Note 


cepcance,  fhoold  iiwintain  Us  mwamrjp  aad  deflrof  die  leodal  c(»« 
tna.    Gilb*  Ten,  64.  65. 


in  caU  aficr  a  fcoffineiit  made  bjr  lum,  fee  the  cafe  of  lord  Sheffield 
V.  Radcliffe,  Hob.  334*  and  fee  Doncombe  ▼•  Wingidd,  ibid* 


rjioi^  ^2^  1  (2}  ^Of  ^  ^^  coald  not  tatrodoce  the  heir  into  the  lend  coa- 
traiy  to  the  ezprefs  alieaation  of  the  anceilor*    Gilb.  Ten*  67. 

[Note  225.]  (3)  Sy  acceptance  of  rent  from  the  affignee»  the  kflbr  lofes  hif 
aAion  of  debt  againft  the  firft  leflee,  bat  he  may  ftill  maintiin  an 
aAion  of  covenant  againft  him.  i.  Sannd.  Z40,  241.  2.  Saond* 
302. 

f  Hote  226.1        (2)  ^^^  *^  ^^  ^  nnderftood  of  a  Icafe  at  common  law;  for  r270«  Sul 

if  it  be  io  framed  as  to  be  a  bargain  and  fale  under  the  ftatute,  the  ^    ^    * 
pofleflion  is  immediately  executed  in  the  lefice,  fo  that  no  entry  is 
seceflary.    See  the  note  page  271.  b.  and  Cro.  Car.  no.  2. Yen* 
tris3S. 

I Sotr  227.]        (3)  By  this  pafTage  it  appears,  that  what  fir  Edward  Coke  ob- 

(ervcs  a  few  lines  before*  that  a  releafe  which  enures  by  enlarge* 
ment  cannot  work  without  a  pofleffion,  muft  be  underftood  to  mean, 
not  that  an  adiual  cfiate  in  pofleffion  is  neceflar)*,  but  that  a  vefted 
intereft  foffices*  for  fuch  a  releafe  to  operate  upon.  By  comparing 
(his  with  what  is  faid  in  note  i.  271.  b.  of  the  operation  of  a  leale 
and  releafe,  it  will  be  feen,  that  not  only  eftates  in  pofleffion,  but 
eilates  in  remainder  and  reverfion,  and  aJl  other  incorix>real  here- 
ditaments, may  be  effe^ually  granted  and  conveyed  by  leafe  and 
releaie:  but  it  is  an  inaccuracy  to  fay,  that  the  releafee,  in  the(c 
cafes,  is  in  the  a^ual  pejftffion  of  the  hereditaments ;  the  right  ex«> 
preffion  is,  that  they  are  adiudlj  ^tifttd  in  him,  by  virtue  of  the  leafe 
of  pofleffion,  and  the  ftatute. 


(Note  228.] 


( 1 )  A  tenant  at  will  is  he  who  enters  and  enjoys  the  land  by  the  f^'yo.  b.  ] 
exprefs  or  implied  confent  of  the  owner,  without  there  being  any  L  7  *  '' 
obligation  on  the  part  either  of  the  leifor  or  leflee  to  continue  it 
for  any  certain  or  determinate  term.  A  tenant  by  fufferance  is  he 
who,  having  entered  and  obtained  pofleflion  by  title,  ccntinues  the 
pofTeffion,  after  his  title  is  ended,  by  the  laches  of  the  leflbr.  The 
former  is  in  by  the  confent  of  the  owner  of  the  lands;  this  creates 
a  privity  between  them.  A  tenant  by  fufferance  is  in  only  by  the 
laches  of  the  owner;  fo  that  there  is  no  privity  between  them. 
Both  thefe  eflates  differ  from  that  of  a  tenant  from  year  to  year, 
the  tenant  of  which  may  determine  it  at  the  end  of  any  year ;  but 
after  a  new  year  is  begun,  the  tenure  cannot  be  determined  either 
by  the  leflbr  or  leflee  till  the  end  of  the  year.  See  i .  lord  Ray- 
mond, 707,  708.  2.  Salk.  413.  3.  Salk.  222,  If  a  perfon  holds 
b^  leafe,  and  the  term  expires,  the  leafe  itfelf  is  notice  of  the  ex-> 
piratioft  of  the  term,  and  the  leiTor  may  enter  on  the  leflee  without 
further  notice,  unlefs  for  double  rent,  under  the  4.  Geo.  2.  fedl.  i. 
in  which  cafe  there  mufl  be  a  previous  demand  in  writing.  Where 
the  tenant  holds  by  will,  the  modern  determinations  are,  that  there 
jnuil  be  a  prcyicus  notice;  but  this  notice  vaiies  according  to  the 

cofton 
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cafloffl  of  the  phce,  and  the  nature  of  the  hereditameno  in 

ICSuC* 

The  editor  has  been  favoured  with  the  following  note  of  an  \tA^ 
portant  determination  on  this  point.  York*  Lammas  Affiles  1773^ 
Richard  Roe  ex.  D.  Chr.  Brown>  againft  Ann  Witkinfon.  Ejedt- 
ffient  for  two  meiTaages  and  other  premifes  at  North  €ow^ 
ton.  Thomas  Beaver  proved  that  he«  by  the  lefTor  of  the  plain* 
tiff's  order,  deHvered  a  notice  in  writmg  to  the  defendant,  on  thCf 
.  rocb  of  February/ whith^Rotiee  he  received  from  lefibr  of  plain* 
tiff.  The  nodce  was  as  follows:  **  leth  February  1795.  ^°^ 
*'  Wilkinfon^  Take  notice,  that  you  are  to  quit  and  yield  up  the  pof^ 
*  feffioH  of  the  dwetfinff-houfe,  (Uble,  (hop,  and  coal-houre,  with 
*'  thei^  appurtenances,  ntoate  at  North  Cowton,  which  you  rent 
**  nndef  me,  on  the  i  jth  day  of  May  next.  Yanrs>  Chr.  Brown." 
Thomas  Maftermaii  depofed,  that  for  }o  years  he  had  been  bailij^ 
'tt  North  Allerton,  the  market  town  for  Uowton;  that  it  was  the 
ofage  to  give  half  a  year's  notice  in  cafe  of  tands^  but  had  icnownl 
a  great  maiky  given  to  quit  houfes  at  North  Allerton  at  Candlemas 
lor  May  I>ay>  and  fubnncted  to.  This  pi^ce'  is  about  eight  mSes 
from  North  Ailerton.  Yerdid  for  plaintiff,  fubjeft  tb  judge  Gould'^ 
opinion.  The  queftion  was.  This  bein^  the  cafe  of  a  houfe  anct 
buildings  only,  under  id/,  per  annum,  vtz^  only  5/.  5  /.  per  annum, 
and  the  year  expiring  at  Mav  Day,  old  flile.  Whether  in  an  hold- 
ing from  year  to  year,  the  aoove  notice  was  fufficient,  or  whether 
it  ought  not  to  have  been  given  half  a  year  before  the  expiradoa 
ikF  the  year  f  aad  January  1774.  Before  Judge  Gould  at  his 
chambers,  mr»  Davenport  for  plaintiff  argued^  that  a  week'^s  notice 
to  a  tenant  at  wilt  ivas  fufScient>  that  the  defendant  ^as  tenant  at 
will;  that  the  cuftom  in  London  reqtrired  only  three  months  notice 
lor  tenements  under  la/.  a-year;  that  the  fame  cu(tom  was  in  ge» 
Beral  obferved  every  vHiere  (  and  it  was  reaforiable  ind  agreeable  to 
late  determinations ;  that  the  cufbm  of  the  country  was  m  this  cafe 
proved  in  favour  of  plaintiff,  and  cited  the  loUowing  cafes; 
15.  Hen.  8.  fa  16-^59.  Year  Book »  Brook,  title  Leafes^  pT.  53. 
Keilway,  163.  Co.  Lit.  6^.  See  title  Tenant  at  Will,  55.  a.  69* 
Allen,  4.  Sir  Thomas  Bowes's  cafe,  i.- Raymond,  lopS.  z.  Jones» 
Timberly  and  Gregg,  and  How.  Salk.  ^13.  414.  3.  Burrow^ 
r6o3*.  Timmins  v.  Kowlinfon.  Viner,  406.  .tit.  Efiate.  Mr.  Lee 
for  defendant,  argued^  there  was  not,  according  to  modem  determi- 
nations,  any  fnch  efface  as  an  eilate  at  will;  every  tenant  being  a 
tenant  for  a  year  or  more ;  and  that  the  rent  was  immaterial  and 
cuffcom  local ;  and  expatiated  on  the  hardfliip  of  poor  tenants,  if 
turned  out  on  (hort  notice ;  and  cited  Brook,  tit.  Leafes,  fo.  6x* 
Yelverton,  73.  74.  In  Apnl  following,  mr.  juftice  Gould  deliver- 
ed bis  opinion  to  mr.  Davenport  thas»  '*  I  have  confulted  all  the 
'<  other  judges,  and  we  are  all  of  opinion  that  ^  months  nodce  to 
**  quit  is  neceflkry  in  ail  Cafes,  whether  of  houfes  or  knds,  under 
•*  or  above  j/.  per  MUtum,  uni^s  where  there  is  a  particular  cuftom 
''  to  the  contrary ;  and  the  culiom  at  Noith  Allerton  was  too  far 
*<  diftant  from  North  Cowton  to  affe^k  the  inhabitants  there,  un* 
**  lefs  proved  to  extend  to  that  place  alio/'  Judgment  for  de« 
fendant. 


[271  %  a.l       (i)  This  is  to  be  underftood  when  there  is  no  pardcnlar  eftate  [Vote  319.1 
'^  in  the  land ;  but  if  there  be  a  term  in  tfii  aA^  ^^  enieri  claiming  ' 

(Z)  the 
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the  ccnn,  be  Dull  hoc  be  a  dificUor»  bnt  in  atton  of  debt  or  walle 
fiiall  be  againil  him^and  ooe  may  be  executor  4/e  Jim  ttrt  of  a  tern. 
3.  Lev.  3^ 

[Note  Sja]  (z'  P.  9.  Car.  C.  B.  mt  i^^  mrgumem  cf  the  ca/i  tfMhuMl  or 
ioMtgh,  eommenfy  cmlUd  the  Earl  ^  Isotiinghawi s  cafe^jmftUt  BarcUif 
Jfud^  thmi  hi  'wh^m  lord  Cokt  calls  in  ibis  plact  am  akat^r^  wuifi  be 
t^enfer  a  dijjeijcr^  at  be  bad  mBual  peJjkffUm  by  ibe  poffeJjSom  tf  the 
j^rJiam.  Lord  Notc  MSS.— See  Cro.  Ca.  302.  ilitt.  Rep.  372. 
I.  Ve&L  jj.  8o. 

[Note  231.]        (i)  Many  references  have  been  made*  in  the  foregoing  iiate«^  XtlJI*  fap] 

to  this  part  of  the  work,  for  fome  observations  on  conveyanccj  at  ^  ^  *  * 
common  law,  and  thofe  which  derive  their  effedk  from  tlie  ftatat« 
ofvsMs,  It  appeared  advifeaUe  to  colled  them  into  one  coniintted 
note*  that  the  difference  between  the  two  modes  of  conveyance 
might  appear  in  a  Wronger  fight;  and  to  prevent  a  neceifity  of 
frequently  repeating  thofe  general  principles  and  illuArations,  which 
Otherwifc  mud  have  been  introduced  on  every  occaiion,  where  any 
point  of  this  nature  feemed  to  require  an  explanation.  On  the 
iame  groond  it  feemed  advifeable  to  anticipate  fome  paflkges  which 
otherwife  would  have  iiad  a  place  in  a  fubieqaent  part  of  the 
Ikotes. 

L  Feoffments  and  grants  were  the  two  chief  modes  nied  in 
the  common  law  for  transferring  property.  The  moft  compre* 
&enfive  definition  which  can  be  given  o£  SLfeofme/Urfccms  to  be» 
A  conveyance  of  corporeal  hereditaments,  by  delivery  of  the  pof* 
fefllon  upon,  or  within  view  of>  the  hereditaments  conveyed.  The 
delivery  of  the  polTeflbn  was  made  on*  or  within  view  o^  the  landr 
that  the  other  tenants  of  the  lord  might  be  witnelles  to  it.  No- 
charter  of  feoffment  was  neceffary :  it  only  ferved  as  an  authenti- 
cation of  the  tranfadion  ;  and  when  it  was  ufed>  the  lands  were 
fuppofed  to  be  transferred,  not  by  the  charter,  but  by  the  livery, 
firhich  it  authenticated.  Soon  after  the  Conqueft>  or  perhaps  to- 
utrards  tlie  end  of  the  Saxon  government,  all  eftates  were  called 
fcts.  The  original  and  proper  import  of  the  word  feoffment  is,  the 
grant  of  a  fee.  It  came  afterwards  to  Egnify,. a  grant  with  liverv- 
of  feiiin  of  a  free  inberitance  to  a  man  and  his  heirs,  more  refpe& 
being  had  to  the  perpetuity,  than  the  feudal  tenure  of  the  eftatc 
granted.  In  early  times,  after  the  Conqueft,  charters  of  feoffment 
Were  various  in  point  of  form.  In  the  time  of  Edward  I.  they  be- 
gan to  be  drawn  up  in  a  more  uniform  ffylc.  The  more  ancient 
of  them  generally  run  with  the  words  decii,  concept  or  domavi.  h 
Was  not  till  a  later  period  ihsLi/nJ'a'vi  came  into  ufe.  The  more 
ancient  feoffments  were  a^fo  ufually  made  in  confidcration  of,  or 
'  for,  the  homage  and  I'ervice  of  the  feoffee,,  and  to  hold  of  the 
feoffor  and  his  heirs.  But  after  the  ffatute  fuia  em  ft  ores,  feoffments 
were  always  made  to  hold  of  the  chief  lords  of  the  fee,  without  the 
words  fro  bomagio  etfewitio.  Sir  Edward  Coke  mentions  in  page 
^.  a.  that  there  are  eight  neceffary  paru  in  a  feoffment.  The  fiith, 
iixth,  and  feventh  of  theie  are  not  to  be  found  in  many  of  the  un- 
dent charters.  When' the  land  comprifed  in  the  fcri^ff'ment  de- 
fcended  from  the  ancedor,  or  by  ufage  retained  the  property  of  the 
ancient  bock- land,  of  not  being  alienable  from  the  kindred,  the 
ancient  feoffments  were  often  e>f  iciTcd  to  be  mad^  wiu  tlie  aiTent 

of 
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of  the  feoFor's  wife,  bis  heir  or  his  heirs.    In  ancient  charters 
there  was  inferted  a  general  warranty:  in  that,  the  phrafe  was 
much  varied.    The  oath  of  the  party  was  often  added  to  it,  and 
fometimes  a  claofe,  that  if  the  feoffor's  title  was  evided»  he  Ihould 
give  other  lands  of  equal  value.     Sometimes  thefe  claufes  extended 
to  a  fecond  evidion ;  and  fometimes  the  feoffor  obliged  himfelf*  if 
he  (hould  make  default  in  warranting  the  lands  granted,  to  majce 
reftitution  to  the  feoffee.    The  proper  limitation  of  a  feoffment  is 
to  a  man  and  his  heirs ;  but  feoffments  were  often  made  of  condi- 
tional fees  (or  of  e(late  tail,  as  they  are  now  called)  and  of  lifo 
effates ;  to  which  may  be  added,  feoffments  of  eflates  given  in 
frankmarriage  and  frankalmoigne.    To  make  the  feoffinent  com- 
plete, the  feoffor  ufed  to  give  the  feoffee  feifin  of  the  lands:  this  is 
wliat  the  feudiils  called  inveffiture.    It  was  often  made  by  fym- 
bolical  tradition ;  but  it  was  always  made  upon,  or  within  view 
of,  the  lands.   When  the  king  made  a  feoffment,  he  iffued  his  writ 
to  the  iheriff*,  or  fome  other  perfon,  to  deliver  feifin :  other  great 
men  did  the  iame.     This  gave  rile  to  powers  of  attorney.     (See 
the  preface  to  Mr.  Madox's  Formulare.)     A  grants  in  the  original 
iignification  of  the  word,  is  a  conveyance  or  transfer  of  an  incor^ 
poreal  hereditament.     As  livery  of  feifin  could  not  be  had  of  in* 
corporeal  hereditaments,  the  transfer  of  them  was  always  made  by 
writing,  in  order  to  produce  that  notoriety  in  the  transfer  of  them* 
which  was  produced  in  the  transfer  of  corporeal  hereditaments,  by 
delivery  of  the  poffefiion.    But,  except  that  a  feoffment  was  uled 
for  the  transfer  of  corporeal  hereditaments,  and  a  grant  was  ufed 
for  the  transfer  of  incorporeal  hereditaments,  a  feoffment  and  a  grant 
did  not  materially  differ.— -Such  was  the  original  diffin£lton  be- 
tween a  feoffment  and  a  grant.     But,  from  this  real  dlffierence  ia 
\\it\x  /uhjeS  matter 9  a  difference  was  fuppofed  to  exiff  in  their  ope- 
ration.  A  feoffment  vifibly  operated  on  the  poJfejffiQn\  a  grant  could 
only  operate  on  the  right  of  the  party  conveying.     Now,  as  pof- 
feffion  and  freehold  were  fynonymous  terms,  no  perfon  being  con- 
fidered  to  have  the  pofieflion  of  the  lands  but  he  who  had  himfelf* 
or  held  for  another,  at  leaff  an  effate  of  freehold  in  them,  a  con- 
veyance which  was  confidered  as  transferring  the  poifeflion,  mull 
necefiarily  be  confidered  as  transferring  an  effate  of  freehold }  or, 
to  fpeak  more  accurately,  as  transferring  the  whole  fee.     But  this 
;-eafoning  could  not  apply  to  grants ;  their  efiential  quality  being 
that  of  transferring  things  which  did  not  lie  ^n  poffcfiion ;  they 
therefore  could  only  transfer  the  right;  that  is,  could  only  transf.T 
that  effate  which  the  party  had  a  right  tp  convey.    It  is  in  thi< 
fenfe  we  are  to  underffand  the  exprefiions  which  frequently  occur 
in  our  law-books*  where  they  defcribe  a  feoffment  to  be  a  tcrtiouu 
and  a  grant  to  be  a  rightful,  conveyance.   Thus,  from  a  difference 
in  the  quality  of  the  hereditaments  conveyed  by  thofe  two  modes 
of  conveyance,  a  difference  iias  been  confidered  to  exiil  in  their 
operation,     A  great  part  of  Mr.  Knowler's  celebrated  argument  in 
tl^e  cafe  of  Taylor  on  cbe  demife  of  Atkins  v.  Horde,  turns  on  this 
dlffin^tion.     See  i.  Burr.  92.     This  appears  to  have  been  the  out- 
line of  conveyances  at  the  common  law. 

II.  The  introduction  of  us  is  produced  a  great  revolution  in  tiie 
transfer  and  modification  of  landed  property.  Without  entering 
into  a  minute  difcuffion  of  the  difference  between  ufes  at  common 
law,  and  ufes  fince  the  ftatute  of  27.  H*  8.  i:  is  fuihcient  to  ffate 
the  following  circumffances.    UTes  at  the  common  law  were,  in 

(  Z  a  )  flioft 
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[Note  251.]  moft  rcfpedi>  yAM  trolb  are  now.  Whea  a  feoflinent  wat  made  [271  •  hk^ 
to  afesy  the  legal  eflate  wai  in  the  fcoSee.  He  filled  the  poffeffion*  ^ 
did  the  feudal  duties,  and  was,  tn  the  eye  of  the  law,  the  tenant  of 
the  fee.  The  perfon  to  whofe  ufe  he  was  feifed,  called  by  the  law- 
writers  the  eefiujf  qwi  ufe,  had  the  beneiicial  property  of  the  lands, 
had  a  ri^ht  to  the  profits,  and  a  right  to  call  upon  the  feoffee  to 
convey  the  ellate  to  lum«  and  to  defend  it  againft  grangers.  This 
right  at  firft  depended  on  the  confcience  of  rite  fieofee:  if  he  with- 
held the  profits  froaa  the  cefiuy  fui  i$^,  or  refufed  to  convey  th« 
eflace  as  he  direded,  the  cfjbty  qui  uft  wai  without  remedy.  To 
redrefs  this  grievance,  the  writ  of  fuDpoena  was  devifed,  or  rather 
adopted  from  the  common-law  courts,  by  the  court  of  chancery,  to 
oblige  the  feoffee  to  attend  in  court,  and  dilclofe  his  truft,  and  thea 
the  court  compelled  him  to  execute  it.  Thus  ufes  were  eftablifhedi. 
—They  were  not  confidored  as  iffuing  out  of,,  or  annexed  to  the 
land,  as  a  rent,  a  condition,  or  a  right  of  common;  but  as  a  truft 
repofed  in  the  feoffee,  that  he  ihould  difpofe  of  the  lands,  at  the 
d  I  fere  don  of  the  teftmy  que  ufe^  permit  him  to  receive  the  rents,  and 
in  all  other  refpefts  have  the  beneficial  property  of  the  lands.  Yet 
an  ufe,  though  confidered  to  be  neither  ifiuing  out  of  nor  annexed 
to  the  land,  was  confidered  to  be  collateral  to  it,  or  rather  as  col- 
lateral to  the  pofleffion  of  the  feoffees  in  it,  and  of  thofe  claiming 
that  pofieffion  under  them.  Hence  the  difieifor,  abator,  or  intruder 
of  the  feofiee,  or  the  tenant  in  dower^  or  by  the  courtefy  of  a  feof- 
fee, or  the  lord  entering  upon  the  pofieflton  by  cfcheat,  were  not 
feifed  to  an  ufe,  thougK  the  eflaites  m  their  hands  were  fubjedl  to 
rents,  commons  and  conditions.  They  were  confidered  as  coming 
in  by  a  paramount  and  extraneous  title ;  or,  as  it  i»  called  in  the 
law,  in  the  foft,  in  contradiftindion  from  tho^  who,  claiming  under 
the  feoffee,  were  faid  to  be  in  the  p§r*  Thus  betMreen  the  feofEee  - 
and  ctfiuy  qui  »/#,  there  was  a  confidence  ia  the  perfon  and  privity 
in  eflate.  (See  Chudleigh's  cafe,  i.  Rep.  »xa.  and  Burgefs  and 
Wheat,  I.  Bla.  la^-)  But  this  was  only  between  the  feoffee tind 
€tfiMy  qui  y/i,  ^  To  all  other  perfons  the  feoffee  was  as  mucb  thr' 
.  real  owner  of  the  fee,  as  if  he  did  not  hold  it  to  the  ufe  of  another. 
Hi  performed  the  feudal  duties;  hh  wife  was  tntitled  to  dower; 
hit  infant  heir  was  in  wardihip  to  the  lord ;  and,  upon  litis  attainder., 
the  efUte  was  forfeited^  To  remedy  thefe  inconveniencies,  the  fla- 
tttte  of  27.  H.  8.  wai  pafTed,  by  which  the  poffefiion  was  divefled 
out  of  the  perfons  feifed  to  the  ufe,  and  transferred  to  the  c^v^J 
qui  ufi.  For,  by  that  fbttute,  it  is  enaded,  that,  ^  when  any  period 
•*  fhall  be  feifed  of  any  lands  to  the  ufe,  confidence,  or  truft  of  any 
^  othe^  perfon  or  perfons,  by  reafbn  of  any  bargain,  fale,  feoffment^ 
'**  fine,^  recovery,  contrad,  agreement,  wiUr  or  otherwife  ^  then^ 
**  and  in  every  fuch  cafe,  the  perfons  having  the  ufe,  confidence^ 
"  or  trult,  fheuld  from  thenceforth  be  deemed  and  adjudged  in 
«« lawfid  feifin,  eftate,  and  pofTefiion  of  and  in  the  lands,  in  the  fame 
•*  quality,  manner,  and  fiorm,  as  thev  had  befi»re  in  the  ufe." 

III.  There  feems  to  be  little  dooot,  but  that  the  intention  of  thar 
legiflature,  in  pafling  this  a^,  was  utterly  to  annihilate  the  exift- 
ence  of  ufes,^  confidered  as  diflind  from  the  jx)ffeffion.  But  they 
have  been  preferved  under  the  appellation  of  trufls.  The  courta 
liefitated  much  befere  they  allowed  them  under  this  new  name. 
On  the  one  hand,  it  had  clearly  been  the  intent  of  the  legiflature 

^■"^  .to  defiroy  them,  while  they  continued  xSt&  at  the  common  Taw;  on 

the  other  hand,  motives  of  eouity,  or  rather  of  compafiion,  and  the 

general  bent  of  the  nation,  pleaded 'llrongly  in  their  favour.    The 

t  .         •    latter 
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Ittter  presided.  'Thus  (to  nfe  the  exprelSon  of  lord  Hkrawicke, 
f.  Ack.  591*)  ft  ftattttc  mad*  upon  great  confideratioiif  and  intro- 
winced  in  a  folemn  and  pompous  manner,  has  had  no  other  effed 
than  to  add,  at  moft,  three  words  to  a  conveyance.  Befides  thi.% 
<— one  of  the  chief  inconventencies  produced  by  trulb,  was,  the 
fecret^meihod  they  aCorded  for  the  transfer  of  property.— The  fta- 
fate  intended  to  re|lore  the  notoriety  of  the  old  common-law  con* 
veyances.  So  far  from  effeding  it,  the  exiftence  and  transfer  of 
£dttciary,  or  traft  eflates  has  continued.  SacasT  modes  or 
TRAKSFfiRaiNO  THE  POSSESSION  itfclf  have  been  difcoveredy 
snd  have  totally  fuperfeded  that  notorious  and  public  mode  of 
transferring  property,  >which  the  common  law  rec^aired,  and  the 
fiatote  intended  to  reftore;   and  many   modivications  oa 

k.IMlTATIOfrs  OP  REAL  PROPERTT  haVe  been  tNTJtODUCiD   19 

£0W9EiiffEKCB  OF  T^£  stjituti  Of  CTSft,  which  the  common  law 
did  not  admit.  An  attempt  will  be  made  to  give  the  reader  a  fuc- 
cind  view  of  thefe  points,  by  fome  observations :  Firft,  on  the 
nature  of  the  eftates  of  the  feoJFee  and  the  u/fnj  que  m/e,  fince  the 
flatute  of  tties :  Secondly,  on  the  limitations  and  modifications  of 
landed  property  unknown  to  the  comnu>n  law,  which  have  beeii 
introduced  uncfer  the  fiacute  of  ufes :  Thirdly,  on  the  mode  by 
which  conveyances  to  ufes  operate :  Fourthly,  on  the  dodrine  of 
powers  deriving  their  eWc^  from  the  (latate  of  ufes :  Fifthly,  oh 
ufes  not  executed  by  the  flatute.  It  is  to  be  premifed,  that  what 
is  here  faid  of  a  feoffee  to  ufes,  is  equally  to  be  underHood  of  a  re* 
leafee,  conufee,  or  recoveror,  who  ftands  feifed  to  ufes.  ■;■ 
111.  I.  Ai  u  thi tfaUs  rf  thi fe^Jfin  mti  tht  ctjhtf  qut  Mfe\'^^t  9k^ 
tute  unites  the  pofleffion  to  the  uie,  fo  that  the  very  inftant  the  ufe 
is  railed,  the  pofieffion  is  joined  to  it;  and  the  ufe  and  the  poflef- 
fion  are  thereupon  immediately  confolidated,  and  become  convert- 
ible terms*  I'hus,  had  all  ufes  been  vcfied  either  in  pofTeflion  or 
in  right,  no  efiate  or  intereft  of  any  kind  could  have  been  left  in 
the  leoffee*  But  ufes  are  frequently  limited  in  contingency,  to 
Ulst  which,  as  they  come  in  ^,  it  is  neceiTary  that  there  fiiould 
l)e  a  fetfin  fomewhere.  When  this  cafe  was  firtt  confidered  by  the 
lawyers,  it  was  found  difficult  to  difcover  any  mode  of  reafoning 
conoilent  with  the  fyflem  generally  received  on  the  dodrine  of  ufes» 
by  which  that  feifin  could  be  fuppofed  to  exift  any  where;  or  what 
'the  precife  nature  of  it  was.  This  was  the  great  difficulty  in 
Chodleigh's  cafe*  There  the  following  cafe  was  put:  Suppofe  a 
feoffment  is  made  to  the  uie  of  A*  during  his  life,  remainder  to  the 
ufe  of  his  font  fucceffively  in  tail,  and,  for  want  of  fuch  iffue,  to 
the  ufe  of  ^.  in  fee;  is  there  any,  and  what  feifin,  to  ferve  the  ufes 
limited  to  the  fons  of  A>  f-^m  whom  does  that  feifin  exift  ?«-and 
how  does  it  operate  ?  Upon  this  point  the  judges  feem,  by  the  ac* 
counts  which  have  come  to  us  of  that  cafe,  particularly  fir  Edward 
Cuke's  and  lord  chief  jnffice  Popham's,  to  have  held  very  different 
opinions.  All  agreed,  that  to  the  execution  of  an  ufe  under  the 
l^atote,  it  was  indifpenfably  neceffary  that  there  fhould  be  a  perfon 
^ifed  to  the  ufe ;  an  ufe  in  poffeifionj  rever^on,  or  remainder;  and 
a  ceftny  que  ufe  in  efle.  From  thefe  pofitions  fome  of  the  judget 
in  that  cafe  inierred«  that  the  whole  uie  was  executed  in  A,  and  B. 
sn  a  manner  that  left  notbinp  of  the  ancient  feifin  in  the  feoffees; 
and  that  the  contingent  ufe,  when  it  came  in  e^e,  was  executed  out 
of  the  firft  livery,  and  the  original  eftate  of  the  feoffees.  Others 
Md^  that  an  u^uai  Hiati  in  remainder  was  veiled  in  the  feoffees,  to 

(  Z  3  )  ferve 
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tmtcwoem  ^f  as  wit^  wmAer  i 

fW  w»ofe  ongMttl  Idib  «M  «rcJU  MK  flf  Che 
m^when  the  km  9(jL  mm  hmm^hc 

•-«r,  HI  ptiKT  ti^ordi*  iWre  ooaid  be  M 
tmiU  sake  tke  eftucs  liflncfld  t»  ti^ioMcf^ 
tim^em  wtnuAaderA, 
ftd  themf  wken  ^iey 
top#.  it  is  10  be  Mtrrtdf  tbat  aodcr  tbe 
tJie  caie  aroii^  ^.  look  m  ciace  Ibr  file  in  poiefioa,  md  B. 
Bm  etbut  m  remMiti  m  fee  i  and  tbat«  previoas  to  the  biitb  of 
^/i  chiUfCB,  tbcre  vras  oo  ole  vcficd  bi  amy  peHoa  wback  lepotau 
cd  ihofc  tiK>  eiatef.  Tlioie  eiics,  cbcrefefc,  woe  oommeabnte  to 
ihc  whole  feet  and  adoiictcd  oo  opemng  for  anj  imemedbcr  vcft. 
ed  u(e.  htidtf^  tbe  feoffor  nettber  bouted^  nor  iDieaded  m  hmk, 
•ojr  fucb  intemedtate  ofe  to  tbe  feoiccs.  Tbss,  on  one  baad.  tbe 
9b}Uxion  to  foppofiog  tbat  Bodun^  of  tbe  old  iieilio  icauiued  in  tbe 
fcoft'ees;  00  tbe  other,  the  objeaioo  to  foppofing  that  way  uk  or 
ksal  eOau  remjimed  in  them^  made  it  difficult  to  cooceive  what 
e(Uce  or  iejfin  could  be  in  them,  to  ienre  tbe  contingent  ufe.  To 
clear  np  ihi*  difficulty  it  was  obfenred»  tbat  the  poflcffion  was  not 
executrd  by  the  ilatuU,  bat  in  the  lame  mannett  and  to  the  iame 
extent,  in  which  the  ufe  was  limited.  Now,  in  the  cafe  we  have 
mcntioncdf  the  ofe  was  limited*  and  coofeqoently  the  pofleffion  ex* 
ecutcd,  to  the  u(t  of  J.  during  his  life»  remainder  to  B.  in  fee,  bttt 
iubjrdi  to  the  pnjftbility  of  A,\  having  Tons,  and  their  becoming  in* 
titled  to  the  ule^  and  confetjaendy  to  tbe  pofleffion,  for  an  eftate  or 
eAatef  in  tail.  Thus,  during  the  fufpence  of  the  contingent  nfe« 
the  fcofFeeft  had  a  poffibility  of  pofleffion,  ontoucbed  and  anaffie£ed 
by  the  flatute,  as  there  was  no  ufe  in  gfe  to  which  it  could  be  exe* 
cuted.  The  moment  the  ufe  came  tn  eje,  the  feoffees  would  be 
entitled  at  common  law  to  tbe  poffeffion,  to  the  ufe,  on  as  we  ffiould 
now  call  It,  in  truft  for  the  cefiuy  que  ufi\  but  by  the  operation  of 
the  flatute,  the  pofleffion  is  inflantaneoufly  divefted  from  the  feof- 
lce«,  and  executed  in  tbe  ceftuy  que  ufe.  Thus,  by  fuppofing  a  pof- 
fibility offeinn,  but  no  adual  ieifm  or  ufe  to  remain  in  the  feoffieet 
during  the  fufpence  of  the  contingent  ufe,  a  fufficient  fcifin  is  pro- 
vidi»d  to  fcrve  the  contingent  ufe  when  it  comes  in  ej/e,  without  in- 
terfering with,  or  breaking  in  upon,  the  legal  fee 111.  2.  With 

refpeft  to  the  limitatioHt  etnd  meMfcatiint  of  landed  property^  ar»- 
knvwn  to  tie  tommon  iaw,  n^bicb  ka*ue  been  introduced  under  tbe  fta- 
tute  of  ujtt\  the  principal  of  thefe  are  known  by  the  general  ap- 
pclLiiion  of  fpringing  or  fccondary  ufes.  No  eftate  could  be  li- 
mited upon  or  after  ffce,  though  it  were  a  bafe  or  a  qualified  fee; 
nor  could  a  fee  or  eftate  of  freehold, be  made  to.ceafe  as  to  one 
ptrfon,  and  to  veft  in  another,  by  any  common^'law  conveyance. 
iiut  there  are  inftantes  where,  even  by  \hc  common  law,  thefe  fe- 
condary  eftates  feem  to  have  been  allowe^,  wh^n  limited,  or  rather 
when  declared,  by  way  of  ufe.  See  Jcnk.  Cent.  8.  cafe  52.  After 
the  ftaiutc  of  ufes,  the  judges  feem  to  have  long  hefitated  whether 
thry  ft^ould  receive  them,  in  Chudleigh's  cafe  it  was  ftrongly  con- 
icuucd,  that  it  would  be  wrong  to  make  •*  any  eftate  of  freehold 
••  and  inheritance  lawfully  veiled,  to  ceafe  as  to  oae»  and  to  veft 

•i  in 
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«*  in  others  againft  the  role  of  law»  aad  that  no  eUates  ihoold  be 
^  raifed  by  way  of  ufe  but  thofe  which  could  be  raifed  by  livery  of 
**  feifin  at  the  commoa  law«"     The  courts,  however,  admitted 
them.    After  they  were  admitted,  it  was  found  neceiTary  to  cir« 
cumicribe  them  within  certain  bounds;  becaufe,  when  an  edate  in 
fee  fimple  is  firft  limited,  there  is  no  method  by  which  the  firii 
taker  can  bar  or  deftroy  the  fecondary  ellate,  as  it  is  not  affected 
cither  by  a  fine  or  common  recovery.    It  is  now  fettled,  that  when 
an  efhite  in  fee  fimple  is  limited^  a  fubTequent  cdate  may  be  limit- 
ed upon  it,  if  the  event  upon  which  it  is  to  take  place  be  fuch,  th;it 
if  it  dpes  happen*  it  muft  neceifarily  happen  within  the  com  pais  of 
one  or  more  Ufe  or  lives  in  being,  and  21  years  and  fome  months 
over.     It  was  Ion?  before  the  courts  agreed  upon  this  period.     In 
Suckworth  v.  Thirkill,  x.Colledi.  Jond.332.  lord  Mansfield  men« 
^oned  that  it  was  not  fettled  till  his  time.    It  is  obferved  in  note  5, 
to  p.  20.  a.  **  that  this  period  was  not  arbitrarily  prefcribed  by  our 
courts  of  juftice  with  reiped  to  the  limitation  of  perfonal  eftates, 
t)ut  wifely  and  reafonably  adopted  in  analogy  to  the  cafes  of  free- 
hold and  inheritance,  which  cannot  be  limited  by  way  of  remain* 
der,  fo  as  to  po(li>one  a  complete  bar  of  the  entail,  by  fine  or  reco- 
very, for  a  larger  fpace,"     The  fame  analogy  has  been  obferved 
ivith  refpeA  to  chefe  fecondary  fees,  when  limited  upon  an  edate  in 
fee  fimple.    But  the  reafon  which  induced  the  courts  to  adopt  this 
analogy,  with  refped  to  thefe  eilates  when  limited  upon  an  eilate 
in  fee  fimple,  does  not  hold  when  they  are  limited  upon  or  after  an 
cftate  in  tail;  bccaufe,  when  they  are  limited  upon  or  after  an  eftate 
in  tail,  the  tenant  in  tail,  by  fuFering  a  common  recovery  before 
the  event  takes  place,  bars  or  defeats  the  fecondaij  eilate,  and  ac- 
quires the  fee  fimple  abfolutely  difcharged  horn  \u    See  Page  v. 
Haywood,    2.   Salk.   570.      i.  Lev.   35.     Goodman   v.  Coo':» 
2.  Sid.  t02.     Hence,  if  the  fecondary  eitates  we  are  fpeaking  of, 
are  limited  upon  or  after  an  eilate  in  taS,  they  may  be  limited  ge- 
nerally, without  refh-aining  or  confining  the  event  or  contingency 
upon  which  they  are  to  take  place,  to  any  period.    Thus,  if  an 
cftate  be  limited  to  A*  and  his  heirs;  and  if  B.  (a  perfon  in  ejfe) 
dies,  without  leaving  any  KTue  of  his  body  living  at  the  time  of  his 
deceafe;  or  having  fuch  iirue,if  all  of  them  die  before  any  of  them 
attain  the  age  of  21  years,  then  to  C  and  his  heirs;  here  the  limi- 
tation to  C.  is  limited  after  a  previous  limitation  in  fee  fimple;  and 
it  is  a  good  limitation,  becaufe  the  event,  upon  which  it  \&  to  take 
place,  mu((,  if  it  does  take  place,  necefTarily  take  place  within  the 
period  of  a  life  in  being,  and  21  years  and  a  few  months.    But  if 
the  eilate  were  limited  to  A.  and  his  heirs;  and  after  the  deceafe 
of  B.  and  a  total  failure  of  heirs  or  heirs  male  of  the  body  of  B,  to 
C  and  bis  heirs;  here,  as  the  fecondary  ufe  is  limited  after  a  pre- 
vious limitation  in  fee  fimple,  and  the  event  on  which  the  fee  li- 
mited to  C.  is  to  take  place  is  not  fuch  as  muit  neceifarily  happen 
within  the  period  we  are  fpeaking  of,  (for  B.  may  have  iifue,  and 
that  iifue  not  fail  till  many  years  after  the  expiration  of  21  years 
after  ^.'s  deceafe),  the  limitation  to  C.  and  his  heirs  is  void.    But 
fuppofe  the  ef^ates  were  limited  to  A^  for  Ufe,  then  to  truftees  and 
their  heirs  during  his  life,  for  preferving  continent  remainders  ; 
then  to  ^.'s  firft  and  other  fons  fucceifively  in  tail  male;  with  fe- 
vcral  remainders  over ;  with  a  provifo,  that  if  B,  dies,  and  there 
Should  be  a  total  failure  of  heirs  or  heirs  male  of  his  body,  the  ufes' 
limited  co  A.  and  his  foas,  and  the  remainders  over,  (halL  determinet 
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[Notes3l»]  «nddieIandirtiPtiQ«jft<l,gaoTertoCvandhMliein;  Ji09  ^^•^^*'f  27l«bJ 
Siitation  to  C,  and  hit  lieirs  b  Jimited  apon  or  after  previous  liim»>  ^  ^ 
Utions  for  Ufc,  or  in  tful ;  and  the  event  upon  which  itU  b  to  tfkp 
cffeA>  may  j>ofEb\y  not  happeii  till  after  a  period  ^f  ojae  or  qiom 
life  or  lives  in  b^tngj  and  ai  years.  But  fo  far  as  it  is  limited  on[ 
tn  tvea(  which  may  happen  ouring  the  continuance  eith^  pf  oo^ 
or  more  liife  or  lives  in  being,  it  is  within  the  bounds  we  hayc  nco^ 
tioned ;  and  fo  far  as  it  is  nroited  upon  an  event  which  m^y  hap* 
pen  during  the  continuance  of  the  eftale  of  the  tenants  in  tai]«  pf 
ffter  them,  the  firft  tenant  in  tail  in  pofTeflion  by  fQ^erin^  a  recpr 
very»  before  the  event  happens,  may  bar  the  limitations  over»  an4 
thereby  acquire  an  eftate  in  fee  fimple ;  and  therefore  the  Jimita«f 
Cion  over  to  C.  and  his  heirs,  is  good.-— —III.  3.  With  refped  tp  th^ 
modt  by  twhtch  cpm/tjances  n  ufes  9piratt.  It  is  to  be  obferved,  thaa 
to  raiie  an  ufc  under  the  ftatute,  the  po/Tefiion  or  feiiin  to  ferve  the 
fife  muft  be  in  fome  jperfon  didinft  from  the  cefiuj  qui  ufi\  the.fiar 
tute  requiring  that  the  perfon  feifed  to  the  uie,  and  the  perfon  19 
whom  the  ufp  is  limited,  (hould  be  different  perfons ;  {o  that  if  thf 
pofleffion  is  convened,  and  the  ufe  limited  to  the  fame  perfon,  at 
leall  if  the  ufe  is  limited  in  fee  fimple,  that  is  not  an  ufe  exccute4 
by  the  flatute,  bat  the  party  is  in  by  the  common  law.  For  the  fta* 
tute  of  ufes  mentions  thofe  cafes  only,  where  **  anv  perfon  or  parr 
«*  fons  (land  feifed  to  the  ufe  of  any  other  perlon  or. perfons*** 
Thus  )n  th^  cafe  of  Jenkins  v.  Young,  Cro.  Car,  231.  ^^\*  Iand# 
were  giycn  |o  t^o^  habendum  to  the  ufe  of  them  and  the  heirs  dF 
their  two  bpdies :  It  was  argued,  that  the  ellate  out  of  which  the 
ufe  (hould  rife,  was  but  for  their  Hves,  and  that  thertfore,  on  the 
death  of  the  afiii^i  f  »#  njict  the  ufe  limited  upon  their  ellate  wa^ 
determined :  but  the  court  held,  that  where  an  ellate  is  limited  tp 
one,  and  the  ufe  to  a  flr^hger,  the  ufe  (hould  not  be  more  than  the 
cflate  out  of  which  ^t  vyas  derived ;  but  that  when  the  limitation  i^ 
to  two«  habeniuw^  tp  the  ufe  of  ^em  and  the  heifs  of  their  bodieSji 
it  was  no  limitation  of  the  ufe^  nor  was  the  ufe  to  be  executed  bj 
the  datttte.  So  in  GiJb.  Rep*  p.  17.  it  is  exprefsly  faid,  that  if? 
£ne  be  levied 'to  a  man  and  his  heirs,  ^0  the  ufe  of  him  and  hij^ 
heirs,  he  (hall  take,  by  the  common  law,  and  not  by  tyay  of  ufe, 
And  fee  Dyer  186.  and  Ant.  2a.  b.  and  Bac,  Vfes,  ed,  I785* 
p.  63.  Com.  313.  Skin.  209.  Now  ^he  pofleflion  or  feifin  on 
which  the  ufe  is  declared,  mud  either  remain  in  tl^c  party,  or  be 
transferred  to  fome  third  perfon.  This  is  the  meanipg  of  tho(c 
paiTa^es  in  the  books,  where  it  is  faid  that  ufes  are  either  raifed  by 
tranfmutation  of  the  po(re0]pn,  or  without  fuch  tranfqiutation.  h 
bargain  and  fale,  and  a  covenant  to  (land  ((ciied,  operate  pn  the  pof«. 
feflion  of  the  bargainor  or  covenantor.  A  feoffment,  fine,  awj 
common  recovery,  operate  on  the  pofTefficn  of  the  feoffee,  conufe^ 
or  recoverof.  A  Icafe  and  releafe  has  a  mixt  operation ;  the  lea^ 
having  the  operation  of,  and  being  in  fadl,  a  bargain  and  falf 
upder  the  flatute,  and  the  eftate  of  t^e  releafee  being  extended  or 
enlarged  to  an  eflate  of  inherit^ce  by  the  operation  of  the  releafe 
at  the  commen  law.  For  with  refped,  firii,  to  a  bargain  and  fal^ 
an^  a  covenai[it  to  (land  feifed ;  ?  bargain  and  fale  is  con(idered  ail 
a/eal  contradl,  whereby  the  bargainor  for  fonie  pecuniary  conlidel 
ration  bargains  and  feUs^  that  is,  contrsdls  to  convey  the  lands  to 
the  bargainee.  A  covenant  to  (land  feifed  to  ufes,  is  whpre  a'inaq 
covenants  "to  Aand  feifed  of  them  to  the  ufe  of  his  wiJFe,  his'  child^ 
CI  kjiifman.     But  it  is  to  be  obferved,  that  the  words  bargain  and 
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jUl,  af«  ii9t  tppvopriaied  tQ  the  forniMV  nor  ik»  49ord«  eo^cMortv 
Aaod  fei&d,  tppcopriaicd  to  tlie  latter  of  ti^Ci  eopveyencet.  If  » 
f^rfon  i&t  a  ptc«iuary  confideratioa  coFenanli  to  ftaild  feiTed  to  ^ 
life  of  tbe  imrchiiforf  it  n  a  bareaiaajid  fale»«Dd  if  inroUed*  U  vaU 
fuu)  offeSaal,  af  a  bargaia  and  Ule  under  the  Itotote  of  ufof ,  to  eoa^ 
vey  the  eAate  xo  the  perchaibr*  In  the  iame  maniier,  if  a  periSMi 
for  oateral  love  and  alEidHoa  bargain  and  ielia  his  Und<  to  the  nfe 
of  hii  wife»  it  is  a  covenant  to  ftand  ieifed*  and  as  fuoh  wichont  ix^ 
roUment,  veAi  the  eftate  in  the  wife.  7«  Kep.  40.  b.  a.  Inft.  iy^ 
|.  Leo.  ac*.  I*  Vent.  137,  i.  Mod.  17$.  a.  Lev.  10.  lathe 
cafe  of  a  bargain  and  fele,  the  bargainor  ilands  feifed  to  the  nfe  of 
the  bareainee ;  in  the  cafe  of  e  covenant  to  ftand  feifed,  the  cove# 
nantor  Sands  feifed  to  the  ufe  of  the  parties  intended  to  be  benefit* 
ed*  In  both»  the  poiTe^ion  or  feifin  remains  in  the  party ;  and  the 
Aatate  draws  it  from  them,  and  executes  it  in  the  ajii^s  qtn  ntfu 
Secondly,  with  refped  to  a  feoflfment,  fine*  and  common  recovery  ^ 
the  transfer  or  tranfmatation  of  the  po0eflton  from  the  feoiCar,  eor 
nufer,  and  reooveree  to  the  feoffee,  conafee,  or  recoveror,  is  effc^ 
cd  folely  by  the  operation  of  thefe  conveyances  or  aiTurance^  at  th^ 
iDOnunon  law  \  and  if  the  nfe  is  declared  to  the  feoffee,  oongfee,  or 
recovetor,  in  fee  fimple,  the  conveyance  is  completed  at  the  co8»* 
aion  law>  in  the  fame  manner  as  if  the  ftatate  of  ofes  had  never 
pafled.  It  is  only  when  the  ufe  is  declared  to  a  third  perfon,  that 
^be  ftatute  has  any  operadon ;  and  then^  by  the  operation  of  the 
Aatute,  the  poffeiSon  previoufly  transferred  or  tranfoiuted  to  thn 
/eoffee,  conofee»orrecoverary  by  the  operation  of  the  feoffment,  iine# 
juid  common  recoveryt  at  the  common  law«  is  divefted  from  tho 
feoffee,  conufee,  or  recoveror,  and  veiled  in  the  ctftmyt  qnt  uf$  by 
the  ftatute.  Thirdly,  as  to  the  conveyance  by  leafe  and  reieafe. 
The  form  of  that  conveyance  is  originally  derived  to  us  from  tl^ 
common  law,  and  it  is  neceffary  to  diltingnifli  in  what  refped  it 
ic^rates  as  a  common-law  conveyance,  and  in  what  it  operates  iin« 
der  the  ftatute  of  ofes.  At  the  common  law,  where  the  ufaal  mode 
pi  conveyance  was  by  feoffment  with  livery  of  feifito,  if  there  was 
^  tenant  in  poffeffion,  6>  that  livery  coald  not  be  made,  the  jrever- 
^n  was  granted,  and  the  tenant  attorned  to  the  reverfioner.  As 
by  this  mode  the  reverfion  or  remainder  of  an  eftate  might  be  coo« 
yeyed  without  livery,  when  it  depended  on  an  eftate  previoufly 
^sifting,  it  was  natural  to  proceed  one  ftep  further,  and  to  create  a 
particular  eftate  for  the  exprefs  and'fole  purpofe  of  conveying  the 
feverfton;  and  then,  by  a  uirrender  or  reieaie,  either  of  the  parti* 
cular  eftate  to  the  reverftoner,  or  of  the  reverfion  to  the  partioiiar 
tenant,  the  whole  fee  vefted  in  the  fnrrcaderee  or  releafee.  It  was 
afterwards  obferved,  th^t  there  was  no  neceffity  to  grant  the  revee « 
^on  to  a  ftranger;  and. that  if  a  particular  eftate  was  made  to  the 
perfon  to  whom  ii  was  propofed  to  convey  the  fee,  the  reverfion 
fnight  be  immediately  rdeaied  to  him;  which  releafe,  operating  by 
way.  of  enlargement,  would  give  the  releafee  the  fee.  In  all  tjbefe 
pafes^  the  particukr  eftate  was  only  nn  eftate  for  years;  for  at  the 
(common  law,  the  ceremony  of  livery  of  feifin  ia  aa  neceffary  10 
peate  an  eftate  of  freehold,  as  it  is  to  erente  •  an  eftate  of  in» 
neritance,  Still  an  adual  entry  would  be  neceftary  on  the  parr  of 
the  particular  tenant;  for,  without  aduai  jpoffeffion,  the  lelfee  b  not 
(Capable  of  a  releafe,  operadng  by  way  of  enlargement.  But  this 
necefiity  of  entry  for  the  purpofe  of  obtaining  the  poffefiion,  waa 
faperfoded,  or  made  unneceftary,  by  the  ftatute  of  ufes:  for,  by  that 
^ati^ce,  the  poffeifioa  w^yi  ifnoe^ely  triMisferred  to  th^  xtjiuy  qm 
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[Note  93I.]  ^fii  ^  ^^  *  bargainee  under  that  ftatate  11  as  rnudi  in  poffeffion^  Tzyi*  b«1 
and  as  capable  of  a  releafe  before  or  without  entry,  as  a  leflee  is  at  ^  '  * 
the  common  law  after  entry.  AlU  therefore,  that  remained  to  bo 
done,  to  avoid,  on  the  one  hand,  the  naceffity  of  Kvenr  of  feifiti 
lirom  the  grantor,  and,  on  the  other,  the  neceffity  of  an  adtaal 
entry  on  the  part  of  die  grantee,  was,  that  the  particalar  eftate 
(which,  for  the  reaibos  abovementioncd,  (hould  be  an  eftate  for 
years)  (honkl  be  io  framed,  as  to  be  a  bargain  and  fale  within  the 
iatnte.  Originally  it  was  made  in  fuch  a  manner  as  to  be  both  a 
leafe  at  the  common  law,  and  a  bargain  and  fale  under  the  ftatnte. 
But  as  it  is  held,  that  where  conveyances  may  operate  both  by  the 
common  law  and  ftatute,  they  ihall  be  conlidered  to  operate  by  the 
common  law,  unlefs  the  intention  of  the  parties  appears  to  the  con- 
trary, it  became  the  pradlice  to  infert  among  the  operative  words» 
the  words  bargain  amJ/aU,  (in  fiidt,  it  is  more  accurate  to  infert  no 
other  operative  words),  and  to  exprefs  that  the  bargain  and  fale  or 
leafe  is  made  to  the  intent  and  purpofe,  that  thereby,  and  by  the 
ftatute  df  ufes,  the  leiTee  may  be  capable  of  a  releafe.  The  bar- 
gain and  fale,  therefore,  or  the  leaie  for  a  year,  as  it  is  generally 
called,  operates,  and  the  bargainee  is  in  the  pofleffion,  by  the  fta-  j 

tace*  The  releafe  operates  by  enlarging  the  eihite  or  pofieffion  of 
the  bargainee  to  a  fee :  this  is  at  the  common  law,  and  if  the  ufe 
be  declared  to  the  releafee  in  fee  fimple,  it  continues  an  etUte  at 
the  common  law;  but  if  the  ufe  is  declared  to  a  third  perfon,  the 
iUtttte  again  intervenes,  and  annexes  or  transfers  the  poifeffion  of 
the  releafee  to  the  ufe  of  the  perfon  to  whom  the  ufe  is  declared. 
It  has  been  faid,  th^t  the  pofieffion  of  the  bargainee,  nnder  the  leafe, 
is  not  fo  properly  merged  in,  as  enlarged  by  the  releafe :  but,  at 
events,  it  does  not,  after  the  releafe,  exift  diftind  from  the  eftate 
pafled  by  the  releafe.  As  the  operation  of  a  leafe  and  releafe  de- 
pends upon  the  leafe,  or  bargain  and  fale,  the  grantor  muft  be  a 
perfon  capable,  at  law,  of  being  feifed  to  an  ufe,  otherwife  the  re- 
leafe will  be  Toid  for  want  of  pofleffion  in  the  releafee.  By  fome 
▼ery  refj^eAable  authorities  it  has  been  faid  that  a  corporation  can* 
sot  be  leifed  to  an  ufe.  Pop.  72.  i.  Co.  Rep.  127.  a.  Bacoo 
Stat,  of  Ufes  347.  Plo.  los.  538.  Jenk.Cent.  195.  2.  Vez.399. 
Gilb.  Ufes  5.  170.  28 J.  Shep.  Touchf.  508.  A  contrary  doc- 
trine, fo  far  as  relates  to  the  conveyances  of  corporations  by  bar- 
gain and  fale,  feems  to  be  laid  down  in  fir  Tho.  Holland  v.  Bonis. 
1.  Leo.  183.  2.  Leo.  121.  5.  Leo.  179.  And  fee  13.  H.  7* 
fol.  9.  pi.  5«  To  avoid  doubt  upon  this  lubjedl,  it  feems  advifeable  ' 
that  corporations  ihould  convey  by  feoffment,  or  by  a  leafe  and  re- 
leafe, with  an  aAual  entry  by  the  leifee,  previous  to  the  releafe; 
after  which  the  releafe  will  pafs  the  reveriion.  It  may  alfo  be  ob^ 
ferved,  that,  in  txcbangis^  it  one  of  the  parties  die  before  the  ex- 
change is  executed  by  entry,  the  exchange  is  void.  Ant.  50.  b. 
But  if  the  exchange  be  made  by  leafe  and  releafe,  this  inconve- 
nience is  prevented,  as  the  ftatnte  executes  the  pofleflion  without  en- 
try, and  ail  incidents  annexed  to  an  exchange,  at  common  law,  will 
be  preferved*'  ■  IlL  4*  The  next  confide  ration  is,  upon  the  doc- 
trine of  ppwers  ilerin/ing  their  effeS  ffm  tbifiatutt  of  ufa ;  but  the 
nature  of  thefe  notes  requires,  that  what  is  iaid  on  this  head  fhould 
be  confined  to  fome  general  obfervations  upon  the  mode  by  which 
powers  operate ;  and  the  relation  which  the  deeds  by  which  they 
are  executed,  bear  to  the  deeds  by  which  they  are  created.  As  to 
the  firft,  all  powers  of  this  kind  are,  in  fa£l,  powers  of  revocation 
and  appointment:  indeed,  every  declaration  of  an  ufe  may,  in  fome 

refpefl^ 
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refped,  be  confidered  as  an  appointment  of  the  ufe  or  nfes  to  wfaicli 
the  feoflfee  is  to  ftand  feifed :  but  the  word  appointment  is  general* 
ly  applied  to  thofe  cafes,  where  either  the  power  of  appointment  it 
&r&  refenred»  or  given^  with  a  fubfequent  hmitation  ofufesy  to  take' 
place  until,  and  in  defkalt  of  the  appointment;  or  where  tlie  nfes 
4ure  firft  limited,  and  a  power  is  afterwards  given  to  ibme  peribn  to 
limit  other  ofes.  As  the  ufes  limited  nnder  this  power  cannot  operate 
but  by  the  poftponing,  abridging,  or  defeating  the  prior  nfes,  it  19 
ufiial  in  fome  cafes,  to  precede  the  power  of  appointment  by  a  power 
of  revocation.  But  this  is  immaterial.  The  powers  of  leafincr, 
jointuring,  charging,  felling,  and  exchanging,  ufually  inferted  in 
marriage  fettlements,  are  powers  of  revocation  and  appointment. 
All  of  them  poftpone,  abridge^  or  defeat,  in  a  greater  or  Icfs  degree* 
the  previous  nfes  and  eftates,  and  appoint  new  tifes  in  their  {lead* 
As  foon  aa  the  ufes  created  bv  them  fpring  up,  they  draw  to  them 
the  eftate  of  the  feoffee;  and  the  ilatute  executes  the  pofleffion.- 
But  it  muft  be  obferved,  that  thefe  powers  do  not  operate  as  a  con- 
veyance  of  the  poffeiTton  of  the  eftate,  but  as  a  limitation  of  the  ofe. 
HenceV  if  a  perfon,  having  a  power  of  appointment,  appoints  the 
eftate  to  ji.  and  his  heirs,  to  the  ufe  of  B.  and  his  heirs,  the  ufe  is 
executed  in  jf.  and  his  heirs,  and  3,  takes  only  in  equitable  fee«' 
Thus,  fuppofe  a- marriage  fetclement  framed  in  the  ufoal  manner^ 
and  with  the  ufual  power  of  felling  and  exchanging  referved  to  the 
feoffees ;  in  thefe  cafes»  it  is  fometimes  exprefTed,  that  it  Aiall  be 
lawful  for  the  feoffees  to  grant,  bargain,  fell,  and  convey.  Bat; 
whatever  are  the  words  made  ufe  of,  they  can  only  operate  as  a  limi- 
tation of  the  ufe;  and  the  vendee  will  take. the  legal  eftate.  If  the 
feoffees  make  a  coni^eyance  by  leafe  and  releafe,  there  is  no  doubt' 
biit  it  will  ^e  effe^ual ;  it  will  operate,  however,  as  an  app<Hntment} 
the  releafee  will  take  the  legal  eftate,  and  if  the  releafe  is  made  to 
ufes,  the  intended  refittyj  fue  ufe  will  have  only  equitable  eftatea. 
To  explain  this  more  fully,  it  is  to  be  obferved,  that,  thofe  ufes 
which  are  not  vefted  either  in  poffeffion  or  right,  immediately  on* 
the  execution  of  the  deed,  are  termed  future  ufes,  and  are  faid  to 
arife,  either  by  the  a(£l  of  God,  or  the  a£l  of  the  party.  Mr.  Boodi 
in  his  printed  opinion, 'at  the  end  of  Mr.  Hillyard's  edition  of 
Sheppard's  Touchftone^  gives  an  explanation  of  this  diftindioiu 
which,  if  his  expreffions  are  underftood  in  the  fenfe,  in  which  it  is 
evident  he  intended  uiing  them,  will  be  found  perfpicuous  and  ex- 
a6t«  «<  It  is  wholly  immaterial,"  he  fays,  '*  how,  or  by  what 
means,  the  future  ufe  comes  in  eife ;  whether  by  means  of  fome 
event  provided  for,  in  cafe  it  happened,  in  the  creation  of  the 
ufes,  which  event  may  be  called  the  a^  of  God ;  or  by  means 
of  fome  work  performed  by  any  certain  perfon,  for  which  pro- 
vifion  was  likewife  made,  in  the  creation  of  the  ufes,  which  may 
^  be  called  the  a£t  ti  man ;  in  either  cafe,  the  ilatute  operates  the 
fame  way ;  for  the  inftant  the  future  ufe  comes  in  effe,  either  by 
the  Ad  of  God,  or  by  the  a£l  of  man,  the  ftatute  executes  the 
poffeffion  to  the  ufe,  and  the  ceftoy  one  ufe  is  deemed  to  have 
**  the  fame  eftate  in  ihe  lands  as  is  marked  out  in  the  ufe,  by  the 
^^  deed  that  created  it.  When  the  u(e  arifes  from  an  event  pro- 
vided for  by  the  deed,  it  is  called  a  future,  a  contingent,  aa 
executory  ufe ;  when  it  arifes  from  the  ad  of  fome  agent  or 
perfon  nominated  in  the  deed,  it  is  called,  a  ufe  arifing  from 
the  execution  of  a  power.  In  truth  both  are  future  or  coo* 
lingent  iifes»  till  the  ad  is  done ;  aod  afterwards  they  are,  by 
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FNoMst'O  **  thcopaM&m  cfftWAMiile,  ftftiiil «IU4et.    B«t  till  ^^e^thtf-roji^l), 
^  «•  arc  10  fiifpeftcc,  die  one  iepMidiag  on  tbe  i<rill  of  Wvea  wkethor  ^   ' 

^  the  evept  lh*H  Ivftppen  m  aoIi  tbe  olber  on  the  wiU  of  jbmii. 
«  Whilft  thefe  UA  are  in  fa^^nce.  they  mrt  eilM  powtca.'^  Ac- 
cording to  thif  explaaaiioDf  the  nfes  railed  by  Isamations  to  Mk 
and  other  foas*  or  to  ibch  firft  or  only  ion  who  ihall  attain  twcntjr^ 
one,  or  to  the  farvivor  of  ^.  and  M*  or  to  the  right  keift  of  /•  #. 
or  to  C.  if  J,  diet  in  the  bfe-tine  of  M*  &c«  5cc.  are  all  ufes  ar^og 
^  the  aA  of  God )  ai  they  are  eveiKiw  deAgnated  by  the  9nm^ 
nal  deed,  but  which,  thooeh  designated  by  the  ^rty,  depend  for 
their  effed,  on  the  will  of  Providence.  On  the  other  hand*  where' 
there  are  linitations  to  fach  afes  as  J,  fliaU  apfXHnc»  or  lo  facb  of 
the  children  of  ji>  at  J»  fliall  appcnat ;  or,  where  a  power  is  gives 
to  J,  to  jokitiire,  to  char|^e  with  portiontt  V>  mortgage^  toleafe, 
to  fell,  or  to  exchange  ;  in  all  thcTe  caies»  the  perfom^  and  the 
efiatet  and  interefte  are  to  be  defignated  by  the  pirty.  lie  de- 
ignatea  the  perfoM*  the  children^  the  mortgage,  tbe  lefibe,  the 
▼endee,  and  exchangee.  Thbfe,  therefore,  are  laid  to  ariie  by  the 
ad  of  the  party.  From  this  explanation  it  is  evident,  that,  there: 
is  no  material  dilFereace,  in  the  quality  of  the  nfes  ;  the'dilferenGe 
is^  in  the  ad,  which  produces  then.  la  the  lauer  cafe,  the  party 
has  the  power  of  raifiitg  theiit>  and  it  is  in  that  fenfe,  that  tbe  word 
power  is  afed  in  this  place.  l4ow,  if  an  eftaie  is  conveyed  to  J* 
9t^  his  heirt,  to  the  ofe  of  i?.  for  lifr,  remainder  to  his  firft  and 
other  fons,  facceffively,  in  tail  male ;  apon  the  birth  of  the  firft  foa, 
the  poflefion  is  executed  in  him  by  the  ftatute.  Suppofe  the  eftate 
were  conveyed  to  J,  and  his  hcirs»  to  the  ufe  of  i7.  for  liie,  remainder 
to  fucb  uica  generally*  or  to  foch  fon  of  ^.  as  B,  (hall  appoint,  and 
S.  appoints  to  the  ui'e  of  his  firft  fon.  Immediately  upon  the  ap« 
pointment,  the  ofe  is  executed  in  the  fon.  Then  how  does  this 
appointment  operate  ?  Clearly  not  as  a  conveyance.  For  M.  had 
only  a  life  eftate,  and  confequently  could  not  convey  an  eftate  tail, 
to  his  own  fon }  it  operates  therefore  as  a  defignation  of  the  per* 
foa  to  take  the  ufe  :  his  right  to  make  this  defignation  is  termed  a 
po^er  of  appointment,  tbe  exercife  of  it  is  termed  -an  appoint- 
ment, the  perfon  taking  under  it  is  termed  the  appointee.  This ' 
may  be  made  more  clear,  by  confidering  how  it  would  have  ftood 
on  a  limitation  of  u,fes  at  common  law,  before  the  ftatuce  of  ufes. 
Till  that  ftatute,  a  conveyance  to  J,  and  his  heirs,  to  the  ofe  of  J^. 
for  life,  with  remainder  to  fuch  nfes,  or  to  fuch  of  his  fons,  as  he 
ibould  appoint,  was  tantamount  to  what  now  is  a  conveyance  unto 
and  to  the  ufe  ofji,  and  his  heirs,  in  truft  for  B.  for  life,  remainder  in 
truft  for  fuch  perfons,  or  for  fuch  of  his  fons,  as  he  ftiall  appoint. 
When,  at  common  law,  an  appointment  was  made,  to  the  ufe  of 
the  firft  (bn,  the  truftee  ftopd  icifed  at  common  law,  to  the  ofe,  or, 
as  we  fliould  now  call  it,  in  truft,  for  that  firft  fon;  he  thereupon 
became  the  crJiMj  qui  trujt.  Since  the  ftatote  has  executed  the  ofe, 
where  the  fon  takes  under  an  appointment  of  this  natare,  the  ufe  is 
executed  in  him,  and  he  is  the  ctftuy  que  ujk*  Thus,  at  tbe  common 
law,  an  appointment  operated  to  fubftitute  one  tiftuy  qut  tru/i  in  the 
room  of  another.  Since  the  ftatute,  an  appointment  operates  to 
fubftitute  one  cejhy  qui  ufe  in  the  room  of  another.  The  conduiion 
19,  that,  wherever  a  party,  having  a  legal  eftate,  conveys  it  to  a 
perfon  and  his  heirs,  to  foch  ufes  as  that  peribn  or-  any  other  per- 
fon ihall  appoint,  and  an  appointment  is  made,  it  operates  not  as  a 
co|iveyance  of  the  land,  l^oc  as  ^n  appointment  of  ihe  ofe,  and 
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conicquendy  the  appointee  takes  the  nCa  or  legal  ellate.    There- 
fore^ as  has  been  obierved  before,  if  a  peribn,  having  a  power  of 
kppoiacment,  appoints  to  A.  and  his  heirst  to  the  ufe  of  ^.  and  hit 
heirs>  the  legal  edate  is  in  jf.    In  the  fame  manner,  if  a  perfon 
iMiving  a  power  of  felKng  and  exchanging,  conveys  the  eftate  to 
w/.  and  his  heirs,  to  the  ufe  of  B.  and  nis  heirs,  the   legal  eftate 
Is  e<^uany.  in  ji  by  the  exercife  of  the  power.     It  is  generally 
true,  that  the  ufe  created  under  the  power  takes  effedl  in  the  fame 
manner,  as  if  in  the  deed  containing  the  power,  it  had  been  infert- 
cd  infteadofthe  power:  thus,  fuppoib  an  eftate  conveyed  to  the  ufe 
of  utf.  for  life,  remainder  to  fuch  ufes  as  B.  (hould  appoint,  and  in 
default  of  appointment,  to  the  ufe  of  ^.  and  his  heirs :  B.  appoints 
the  eftate  to  C  for  life;  remainder  to  his  firft  and  other  Ions  ia 
tail  male.     After  this  appointment  is  made,  it  is  the  fame  as  if  the 
cftate  had  been  originally  limited  to  the  ufe  of  ^.  for  life,  remain- 
der to  the  ufe  of  C.  for  life,  remainder  to  C.'s  &t&  and  other  fons 
in  tail  male ;  remainder  to  B.  and  his  heirs.     So,  if  the  effcate  19 
limited  to  jL  for  life ;  remainder  to  the  ufe  of  his  firft  and  other  fons 
in  tail  male,  with  power  to  A,  to  appoint  a  rent  charge  to  h^  wife« 
with  ufual  remedies  and  a  term  of  years  for  fecuring  the  iame* 
and  to  charge  the  eftate  with  portions,  and  to  create  a  term  of 
years  for  fecuring  the  fame,  and  he  exercifes  thefe  powers;  it  is 
the  fame,  as  if,  in  the  original  fetttement,  the  efUte  had  been  li- 
mited, to  the  ufe  of  J»  tor  life,  remainder  to  the  ufe  and  intent 
that  the  wife  might  receive  her  jointure  and  diftrain,  and  enter 
upon  and  take  poflellion  of  the  eftate,  in  cafe  the  fame  fhould  be 
in  arrear ;  and,  fubjedl  thereto^  to  the  ufe  of  truftees  for  a  term  of 
years  for  further  fecuring  the  rent  charge ;  remainder  to  the  ufo 
that  the  lands  in  queftion  may  be  charged  with  portions,  and  fub- 
jeft  thereto,  to  the  ufe  of  truftees  for  a  term  of^  years  for  raifing 
the  portions ;  remainder  to  ^.'s  firft  and  other  fons  fucceETvely  ia 
tail  male.     The  relation  therefore  which  the  deed  by  which  th^ 
power  of  appointment  is  executed,  has  to  the  deed  by  which  tlie 
power  is  created,  holds  fo  far  as  the  ufe  thus  appointed  derives  its 
eFeA  from,  aAd  is  ferved  by  or  out  of,  the  original  fcifin  of  ihc 
conufee,  recoveror,  feoffee,  or  releafee;  and  as  it  precedes  andi 
takes  place  of  all  the  ufes  limited  fubfeqnent  or  fiibjc^  to  the 
power.     In  this  fenfe  .it  clearly  has  a  relation  to  the  deed  by 
which  it  is  raifed.     But  it  has  no  other  relation  in  point  of  time. 
In  the  cafe  of  the  duke  of  Marlborough  v.  lord  Godolphin,  2  Vez. 
61.  lord  Sunderland  left  the  interefi  of  30^000 1.  to  his  wife  for 
her  life,  and  the  principal,  after  her  deceafe,  to  fuch  of  her  chil* 
dren  as  fhe  (hould  by  deed  or  will  appoint.    By  her  will  ihe  ap- 
pointed 2000 1.  to  mr.  Spencer  and  I50<^I.  to  lady  Alorpeth,  who^ 
both  died  in  her  life-time.    It  was  contended,  that  the  appoint-^ 
ment  related  back  to  tlte  time  of  lord  Sunderland's  will,  which 
relation  would  over- reach  the  death  of  the  two  parties,  who  4vere 
alive  at  the  time  of  the  death  of  the  teflator,  lord  Sunderland;  and 
then  it  would  be  considered  as  veiling  in  them  in  their  lives.    But 
lord  Hardwicke  denied  this.    He  admitted  that  an  uie  taking  cf- 
/edt  by  virtue  of  an  execution  of  a  power,  was  taken  under  the  au* 
thority  of  that  power,  but  jict  frwt  the  iitne  of  its  creation ;  :^nii 
be  exemplifies  th:s  diftin^lion  by  appointments  of  ix^cs ;  in  which 
cafe,  fays  his  lordfhip,  if  a  feoffment  is  executed  to  fuch  ufes  as 
the  feo^or  (hatl  appoint  by  w»ll ;  when  the  will  is  made,  it  is  clear 
the  appointee  is  inby  the  feoEmcnt;  but  has  nothing  from  the  ilm^ 
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£Noir  231.]  of  the  execotioQ  of  the  feoffment*  ib  a&  to  reft  the  eflate  in  him ;  and  r27i.  5. 
he  thereapon  detreed  tbe(e  legacies  to  have  lapfed  by  the  death  of  ^  ' 
the  legatees  in  the  life-time  of  the  tellator.  This  (hews  how  muck 
U  is  neceilary  to  qualify  the  general  expreflions  above  alluded  to* 
It  alfo  reconciles  them  with  a  known  circumftance  attending 
powers  of  this  nature^  with  which  it  is  otherwife  difficult  to  recon- 
cile them,  viz.  that  by  an  execution  of  a  ^neral  power,  a  perfon 
may  limit  eflates  which  he  could  not  limit  by  the  deed  in  which 
the  power  is  contained.  By  a  general  power  of  appointment  ia 
imderflood  that  kind  of  power,  which  enables  the  party  to  appoint 
the  eilate  to  any  perfons  he  thinks  proper  i  and,  in  this  fenfe,  it  is 
oppofed  to  a  qualified  or  particular  power,  which  enables  the 
party  to  appoint  to  or  among  particular  objeds  only ;  as  a  power 
of  appointing  to  his  children,  or  the  children  of  any  other  perfon* 
A  general  power  of  appointment  has  no  tendency  to  a  perpe- 
tuity, as  from  its  very  nature,  it  enables  the  party  to  veil  the  whole 
lee  in  himfelf,  or  in  any  other  perfon,  and  to  liberate  the  eftate 
entirely,  from  every  fpecies  Of  limiution,  inconfiilent  with  that  fee.' 
In  fa£l  therefore  givine  a  perfon  fuch  a  power,  is  nearly  the  fame 
as  giving  him  the  ablolute  fee.  The  only  difference  is,  that  it 
cnaoles  him  to  do,  through  the  medium  of  a  feifin  previouily 
created,  that  which,  if  the  fee  had  been  adually  limited  to  him,  he 
might  do  by  a  conveyance  of  the  land  itfelf ;  fo  that  in  both  cafes 
his  power  of  alienation  is  of  the  fame  extent.  But,  in  the  cafe  of 
a  particular  or  qualified  power,  where  the  objeds  are  limited,  the 
caie  is  entirely  different.  The  limitation  of  the  objects  takes  the 
land  out  of  commerce,  and  of  courfe  has  a  tendency  to  that  per- 
petuity, which  the  Englifh  law  of  real  property  does  not  admit. 
The  confequence  therefore  is,  and  by  a  feries  of  cafes  it  now  ap- 
pears to  be  fettled^  that  where  the  power  is  general,  edates  for 
fife,  with  remainders  over,  may  be  limited  under  them  to  perfons 
mot  im  ejfe  at  the  time  of  the  execution  of  the  original  deed,  in  the 
&me  manner,  and  to  the  fame  extent,  as  if,  inflead  of  being  de- 
jrived  Out  of  the  feifin  of  the  feoffees  of  the  orieinal  deed,  and  in 
that  point  of  view,  as  making  a  part  of  that  aeed>  the  ufes  and 
clUtes  fo  limited  were  created  by  an  original,  fubHantive,  inde- 
pendeut,  and  integral  conveyance.  On  the  other  hand,  in  the  cafe 
of  a  particular  or  qualiEed  power,  that  is,  where  the  objeds  are 
auaUhed,as  a  power  of  appointing  to  the  children  of  the  party  him- 
ielC  though  perhaps  it  may  enable  him  to  appoint  life  eflates,  to  chil- 
dren unborn  at  the  date  of  the  deed  creatine  the  power ;  yet,  if  it 
enables  him  to  appoint  life  eflates  to  thofe  children,  ic  ceruinlv  does 
BOt  authorize  him  to  extend  the  appointment  to  the  children  ot  ihefo 
children,  fo  as  to  make  them  take  by  purchafe,  nor  to  appoint  aoy 
other  eflate,  which  might  not  have  been  created  by  the  very  deed 
creating  the  power.  In  all  cafes  therefore  of  particular  or  qualified 
powers,  both  in 'the  creation  and  the  exercSe  of  them,  care  fhould 
oe  taken  to  afcertain,  that  the  ufes  which  the  party  is  empowered  to 
raiie  under  them,  or  adually  aifumcs  to  raife  under  them,  when  he 
comes  to  exercife  the  power,  are  fuch  as  the  deed  creating  the 
power  might  itfclf  have  raifcd.  It  may,  however,  be  proper  to- 
add,  that  between  deeds  and  wills  there  is  this  material  diftinflion : 
a  deed  takes  eiFcdl  immediately  on  the  execution  of  ic  i-^-a  will  is 
ambulatory,  and  waits  for  its  cfiedl  till  the  teflator's  deceafe,  la 
enquiring  therefore  into  the  legality  cf  the  limitations  we  are 
fpeaking  of,  the  reference  ii\  the  cafe  of  a  deed,  fhould  be  to  tiie 
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time  of  its  execution ;  bat  the  reference  in  the  cafe  of  a  will» 
fliould  be  to  the  death  of  the  party.  If,  therefore,  in  a  deed  exer- 
ciiiD|^  fuch  particular  power  of  appointment,  there  is  a  limitatioa 
for  life  to  a  peribn  unborn,  with  remainders  over  to  his  ions  ia 
ftrid  fettlement,  thefe  remainders  over  will  be  void,  and  will  noc 
be  helped  though  a  fon  is  born  on  the  following  day.— In  the  cafe 
of  a  will  it  is  d3erent.  If  the  ion  is  bom  in  the  party's  life,  he  is 
capable  of  a  limitatibn  to  himfelf  for  life,  with  remainders  over  to 
his  fons  in  &nEt  fettlement.  In  cafes  of  this  nature,  there  is  another 
material  diilin^oh  between  deeds  and  wills.  In  deeds,  technical 
cxpreflions  are,  in  fome  cafes,  abfolutely  neceflary,  fo  that  they  cannot 
be  fupplicd  by  others,  however  forcible  or  clear ;  in  other  cafes  they 
have  a. determinate  fenfe  appropriated  to  them  by  law,  in  which, 
and  in  no  other,  the  law  permits  them  to  be  con&rued.  In  wilb 
there  is  a  greater  latitude  of  conilrudiion  :  technical  expreilions  are 
never  neceflary,  and  every  expreflion  is  conftrued  in  the  fenfe,  in 
which  the  teftator  appears  to  have  defigned  to  ufe  it;  fo  that,  when 
his  intention  is  once  difcovered,  whether  he  ufes  technical  lan- 
guajge  or  not,  and  if  he  ufes  it,  whether  he  ufes  it  in  a  proper  or 
am  improper  fenfe,  his  will  is  conftrued  fdely  with  a  view  to  what 
appears  to  be  his  obvious  meaning,  and  not  according  to  the  rigid 
or  technical  import  of  his  expremons.  Another  rule  in  the  con- 
drudion  of  wills,  which  is  admitted  in  a  much  greater  latitude  than 
it  is  in  the  conftradion  of  deeds,  is,  that,  when  a  teHator's  general 
latent  appears,  the  court,  in  order  to  give  it  effedl,  will  facriAce  to 
it  a  particular  intention  inconflftent  with  it*  Now,  in  the  cafes  we 
are  fpeaking  of,  where  the  limitations  are  conflrued  to  import  a  life 
eltate  to  an  unborn  fon,  and  fucceflive  eftates  tail  by  purchafe  to 
the  fons  of  that  fon,  there,  in  a  deed,  the  latter  li(nitations  fufpend 
the  inheritance  from  vefting  beyond  the  period  allowed  for  its  fuf- 
penfion  by  the  rules  of  law,  and  are  therefore  void.  But,  in  the 
cafe  of  wills,  the  law  will  not  conflrue  thefe  exprefSons  thus  rigid- 
ly. From  the  manifeft  tenor  of  the  devifes  we  are  fpeaking  of^  it 
Auft  appear  to  be  the  intention  of  the  party»  that,  all  the  ifTue, 
(male  or  female,  as  the  cafe  may  happen)  ihould  take  the  eilate. 
This  is  his  general  intention :  beiides  this,  he  appears  to  intend, 
that,  they  (hould  take  the  eftate  in  that  manner,  which  if  allowed^ 
muH  neceilarily  give  eflates  by  purchafe  to  the  fons  of  the  unborn^ 
fon.  This  is  his  pardcular  intention;  but  it  cannot 4>e  cfFcfluated, 
being  contrary  to  law.  To  allow  it  therefore  would  fubvert  his 
general  intention^^  The  couft  therefore,  to  give  effed,  as  far  as 
the  law  admits,  to  the  teiUtor's  will,  facriiices  the  particular  to 
the  eeneral  intent ;  and  conformably  to  this  principle,  as  the  ge- 
neru  intent  can  only  be  anfwered*  by  giving  an  eflate  tail  to  the 
unborn  fon,  the  court  will  condrue  the  devife  to  import  an  eftate  tail 
to  him.  This  conftrndion,  by  making  the  fons  of  the  unborn  fon 
take  by  defcent,  facrifices  the  teftator's  intent  that  they  (hould 
take  by  purchafe ;  but  by  letting  in  all  the  iiTue,  preierves  his  ge- 
neral intent,  that  all  the  iflae  ihould  take-— fee  Dymock  v.  Applin, 
4r  Term  Rep.  82*  Humbcrftone  v.  Hjimberilone,  1.  Peere  Wil- 
liams 332;  Chapman  v.  Browne^  v.Burr.  1634;  Nicholl  v.  Nicholl, 
2.  Black.  Rep.  1159;  Piit  v.  Jackfon,  1.  Bro.  Ch.  Cafe^,  51;  and 
Robinfon  v.  Hardcsiille,  2.  Term  Rep.  241.  To  this  point  the  ulti- 
mate decree  in  the  great  cafe  of  Hopkins  v.  Hopkins  is  very  im- 
portant* As  the  points  in  that  cafe  involve  fom;  of  the  moft  in- 
terelling  dodrlaes  of  the  law  of  ufes,  and  the  printed  account  of 
9  them 
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[Nolea^i.]    ^1^«*^  b  t«  be  found  otAfm  (cpsrtte  and  dottdied  cafesi  takes  bf  r27I.bi 

diAsrenc  reporters,  and  in  dilTerent  ftages  of  die  canfe,  and  as  no  ^  ^  * 
tfotOQttt  bas  yet  appeared  in  print  of  the  final  decree^  k  was  tbosglic 
the  following  foccind  aceoont  of  the  whdk  caofe  wooM  be  ac« 
ceptaUe  to  the  reader,  and  wodd  not  be  caoliJered  at  miffdaced 
in  the  preiisnt  note-MThe  cafe  iras,  diat  Mr^  Hopkins  bjr  hts  wilt 
deviied  hts  efiates  to  the  nfe  of  trvfteet  and  mir  heirs,  in  trail  for 
Samael  Hopkins,  (the  fon  of  John  Hopkms  the  teftator's  €oaiin» 
and  his  heir  at  law,)  for  liis  life ;  remainder  to  hb  firft  and  odier 
fons  focceffiveljr  in  tail  male  ;  and  for  want  of  fach  ifloe,  **  in  cafe 
'*  his  kid  cottfitt  John  Ifopkins  ffaooid  hare  ainr  other  fim  or  Ibna 
^  of  his  body  kw/mly  begotten,  then  in  trvft  for  all  and  erety  of 
*'  fttch  other  fon  and  ions,  refpeOirety  and  faccefively-,  for  their 
*'  refpedtive  Hves ;  with  the  like  remainders  to  their  ieveral  fons^ 
**  focceftrely  and  refpedrrely ,  as  are  thereinbefore  limited  to  the 
**  ifToe  male  of  the  faid  Samad  Hopkins,  fon  of  the  fiod  John 
*'  Hopkins;  and  for  defadt  of  foch  iffne,  then  in  trail  for  the  firft 
**  and  erery  other  fon  of  the  body  of  Sarah»  the  eUeft  daoghter 
**  of  his  faid  couiin  John  Hopkinr,  lawfully  to  be  begotten,  liic« 
''  cefliTely  and  according  to  priority  of  biith,  for  thev  tefeedive 
**  lives;  with  remainders  to  tne  heirs  male  of  the  body  of  every 
"  fttcb  fon,  reipcftively  and  facceffivdy,  the  elder  and  the  heirs 
^  male  of  his  body  to  take  before  the  younger  and  the  heirs  male 
**  of  his  body  iifaing ;  and  for  waxtt  of  fnch  iifiie,  then  in  truH  for 
*'  the  firfl  and  every  other  fon  of  the  body  of  Mary»  the  fecond 
daughter  of  his  faid  confrn  John  Hopkins,  lawfully  to  be  bea- 
ten, focceffively  and  refpedively,  acconfing  to  priority  of  birth, 
for  their  refpedive  lives ;  with  remainders  to  the  heirs  male  of 
**  the  bodies  of  every'fuch  fon,  refpeAivelv  and  focceffivefy,  the 
**  elder  and  the  heirs  male  of  his  body  to  tajce  before  the  younger 
**  and  the  heira  male  of  his  body  ifioing  ;  and  for  want  of  fuch  * 
«*  iiTue,  then  in  trafi  for  the  6rft  and  every  other  fbo  of  the  body 
■»  of  Elizabeth,  the  third  daughter  of  his  faid  coufin  John  Hopkins, 
"•  lawfully  to  be  begotten,  fucceffively  and  refpedively,  according 
'*  to  priority  of  birth,  for  their  refpemve  lives ;  with  the  like  re- 
«*  mamders  to  the  heirs  male  of  the  body  of  every  fuch  fon,  re^ 
'*  fpedively  and  fucceffively,  the  elder  and  the  heirs  male  of  his 
<*  body  to  take  before  the  younger  and  the  heirs  male  of  lus  body 
**  ifTuing ;  and* for  want  of  fuch  ifTue,  then  in  traft  for  the  &t&  and 
**  every  other  fon  of  the  body  of  Hannah,  the  youngeft  daughter 
*'  of  his  faid  coufin  John  Hopkins,  lawfully  to  be  be^tten,  fnccef- 
<**  fively  and  refpcdivefy,  according  to  priority  of  birth,  for  thdr 
'*  refpedive  fives;  with  the  like  remainders  to  the  heirs  qiale 
*'  of  the  body  of  every  fuch  fon  refpedUvely  and  focceffivdy^- 
**•  the  elder  '  and  the  hdrs  male  of  his  body  to  take '  before 
"  the  younger  and"  the  heirs  male  of  his  body  ifining ;  and 
"  for  want  of  fnch  ifllie,  and  in  cafe  his  faid  confin  John  Hop« 
**'kins  fhoold  have  any  other  daughter  or  daaghters  lawfdly 
*'-  begotten,  then  in  truft  for  the  firft  and  every  other  fon  of  ^very 
*'  fuch  other  daughter,  refpedively  and  fucceflively,  acoor^og  to 
**  priority  of  birch,  for  their  refpedive  and  fucceffive  Uves ;  with  the 
**  like  remainders  to  thdr  feveral  and  refpedive  hdrs  male  foe* 
**  ceffively,  the  elder  and  the  hdrs  male  of  hts  body  to  take  before 
«**the  younger  and  the  heirs  male  of  his  body  iflfuing;  and  in  die* 
«*  fault  of  inch  ifltie,  then  in  trull  for  the  firft  and  every  9ther  fon 
^  of  his  couiin  Hannah  Dare^  the  then  v^ifb- of  Francis  JHk,  and  * 
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•*  daughter  of  his  uncle  Samttel  Hopkins,  dfeceafed,  lawfully  begot-^ 
*  ten  or  to  be  begotten,  racccffively  and  refpeftively,  according  to^ 
•*  priority  of  birth,  for  their  rcfpedhve  liveii ;  with  the  like  retaain-' 
**  ders  to  the  h'cifs  male  bf  the  oody  of  every  fuch  fon  rcfpe^ively' 
*'  and  fttcceilively,  the  elder  and  the  heirs  male  of  the  body  of 
•*  every  fufch  fon  rcrpcQively  to  take  before  the  younger  and  the 
**  heirs 'male  bf  his  body  ilfuiiig;  and  for  want  of  fuch  iffue,  then 
^  in  truft  for  James  Bennett^  the  onlv  fon  of  hi$  cooifn  Sarah  A!!o« 
*^  Way,  then  the  wife  of  Wiffiaih  Aifoway,  and  Another  daughter  of 
**  his  faid  anclie  Samuel  Hopidns  deceafed,  by  Mr.  Bennett,  her' 
^  former  hufband,  for  his  the  faid  Jhmes  Bennett's  life ;  with  re- 
^  mainder  to  his  fir  ft  and  every  other  fon,  lawfully  to  be  begotten, 
^  fucceJiv«ly  according  to  priority  of  birth,  and  the  heirs  male  of 
"  every  fuch  fon  refpedively  and  fucceflively^  the  elder  and  the  \ 
^  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs ' 
^  mate  of  his  body  iiriim| ;  and  itt  default  of  iuch  iifue,  then  iiii 
«  truft  for  his  own  right  heirs  for  ever  :'*  With  a  provifo,  that  who- 
ever ihould  come  to  his  eftate  fhould  take  his  furname  and  coat  of 
arms ;  and  a  provifo,  difpofing  of  the'  rents'dnring  the  minorities ' 
of  the  devifees :— And,  after  giving  a  great  number  of  legacies,  he 
gjkve  the  red  and  refidue  of  his  perfonal  eftate  to  his  executors,  in 
truft  that  the  fame  (hould  be  by  them,  or  the  furvivors  of  thedi 
with  ail  convenient  fpeed,  laid  out  in  ^e  purchafe  of  meflaa^es« 
lands,  and  tenements  of  inheritance  in  Bnghmd,  to  be  conveyed  to 
the  eidecutors  and  their  heirs,  upon  the  feveral  trnfts  and  for  the ' 
fame  purpofes  As  were  thereb)r  declared  touching  the  efbtes  he  was ' 
then  (cifed  of,  and  which  *he  had  devifed.   And  the  teftator  appoint- ' 
ed  fir  Rich'ard  Hopkins,  John  Rudge,  and  James  Hopkins,  execu- 
tbrs  of  his  wilL     And  after  Ms  deceaie  h  was  proved  by  fir  Richard 
and  mr.  James  Hopkins.    Samuel  Hopkins,  the  (bn  of  John  Hop* 
kins,  the  teftator*s  coufin,  died  in  the  teftator 's  life.    After  the  tef- 
tor's  death,  John  Hopkins  the  coufin   ^nd  heir  of  the  teftator,  and 
his  four  daughters,  the  faid  Sarah,  h^ary,  Elizabeth,  and  Hannah 
Hopkins,  and  alfo  Amey  Hopkins,  another  daughter  6f  John  Hop« 
kins  the  coufin,  born  after  making  the  faid  will,  exhibited  a  bill  in 
chancery  againft  'fir  Richard  'Hopkins,  John  Rtidge,  and  James 
Hopkins,  and' againft  John  Dare,  Francis  Dare,  and  Philip  Dare, 
infants,  (children  of  mnhah  Dare)  and  alfo  againft  die  faid  James 
Bennett :  'ftattng,  amongft  other  things,  the  will  of  *mr.  Hopkins; 
and  praying  that  the  executors  might  accomit  for  the  teftator'sper* 
fonal  eftalte,  and  the  rents  and  profits  bf  his  real  eftate,  *iind  th%r 
fuch  of  thofe  profits  as  did  not  pafs-  by  his  will,  together  with  tha 
legacy  given  to  John  Hopkins  the  coufin,  might  be  paid  td  him, 
and  that  the  refidue  of  the  faid  teftator'-s  perfonal  etkate,  after  pay* 
mcnt  of  his  debts,  legacies,  and  funeral  expences,  mig'ht  be' placed 
ouc  in  proper  purchaies^  according  (o  the  diredHons  in  jche  teftator's 
will ;  and  in  the  mean  time  be  imj^ved  at  intereft.     In  Hilary 
term  1732,  fir  Richard  Hopkins  and  Jitoes  Hopkins  filed  a  crofs 
bill  againft  the  complainants,  to  have  the  trilfts  of  the  wilt  tarrtei 
into  execution,  and  for  an  account  of  the  real  and  perfonal  efhite  of 
the  teftator.     On  the  zcth  Ooober  1733,  by  a  decree  in  thcfe 
caufes,  by  the  mafter  of  the  rolls,  it  Was  declared,  among  other 
things,  that  the  plaintiff  Jdhn  Hopkitn  was  entitled  to  the  rents . 
and  profits  of  the  teftator's  real  eftate  accrued' fince  hiddeceafe,  tiU 
Yome  perfon  ftiould  come  in  bein^,  that  ihould  be  emitled  to  an 
'eftatefbr  IJiFe,  accordtngto  die  limitations  in  the/aid  WilU  «Adtli4t 
V»j^.  III.  (  A  a )  he 
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AmM  be  wkrxi  ia  ue  deem  is  t«o  piaces  mat  a£cr 
€ladr '' M^il  (oM  perfoa  Ibc^  cnae  k  ba{»  tke  i»:  J  bt  ei- 
««  tided  CO  ^-i  cijte  for  c^^'^Thr  nfnnlfi^  ode  ia  CaC  k 
£4},  leap.  Talixic  44.  reaches  ^pemi  of  decaife.    Brtkeae. 
crcci  Made  OB  tacfe  pans  of  k,tl:£  tao££aRf»poraBt  pains 
wertftaUii  tktt  donag  the  ialpsafe.  warki  bj  i2«  dcauk  ofSa- 
Mel  HopkiM  a«  the  te&or's  tife-tiflK,  took  p^  d«ks  tSie  Bfe 
of  joho  osdi  he  had  aacxher  ibo,  or  cbsB,  fay  his  dcceaie  mhoet 
•dberiCae,  (tf  thateveathad  happevd,)  the  pofibiityafUshaT. 
iif  aaocher  fm  irooki  hare  dcteraiBca>  the  Kiniinna^  caoied  as 
caceocory  dtnCes;  aadthat^danogfachfcfpeiife^  the  reals  and  pro- 
its  of  the  reaicftatebeJMODdiijpoficdof  t^ths  tefiaxor,  (his  dHpo- 
luioo  of  chen  kzt'mg  effSi  ooljr  daring  the  auDorisies  of  the  per- 
fom§  adaally  eacided,)  belooged  to  the  heir  at  law.  ■  Here  the  caafe 
was  left  hf  lord  Talbot's  decree^ — In  Joae  1736,  John  Hopkins 
had  a  fccood  ioci  named  Williaai,  who  died  ia  ihr  fofiowiog  De* 
cendiery  Upon  this,  the  eldeft  ibn  df  Hannah  Dare  hanng  attain* 
od  tf,  sod  being  the  firft  tenant   for  life  im  ^,  brought  his 
bin  10  hare  n  fettlement  made  by  the  tmibcs,  in  wUch  fetde- 
flicaf  he  in(iftei  10  be  made  immediaxe  tenant  for  Itfo  — In  tlda 
ftage  of  the  bafioeA  it  was  argned,  that  the  eftate  having  beoome 
Yeied  10  the  iecond  foa  of  John  Hopkins  (the  teftator's  ooofin) 
tnd  by  hts  death  widioat  iflbe,  the  fulpenfe  of  ihere  bein^  a  fotnre 
^td  of  John  Hopkins  being  again  renewed*  die  ulterior  umitatioos 
matt  operate  as  contingent  remainders,  and  that  as  there  was  noeftate 
fo  fnpport  them,  they  were  abfolntely  void,  and  the  heir  at  hrar  of 
Coorfe  entided  to  the  elUte*    In  anfwer  to  tUs,  it  was  conteoded, 
that  the  fobfeqiient  limitations  might  be  fopported  as  (b  many  dif- 
^oft  executory  devifes;  bat  that,  if  it  was  neceffary  to  coofider 
Ibem  at  contingent  remainders,  they  were  good  in  their  original 
creationraod  fapported  by  the  legal  fee  oatStoding  in  the  tniftees. 
Thefe  points  came  before  lord  Hardwicke  in  1738,  and  his  lordihip 
wti  ofopinion,  that  the  preceding  freehold  being  once  veftcd,  the 
idterior  devires  thereupon  operated  as  contingent  remainders;  and 
luviiig  once  become  iuch,  no  fubfequent  event  could  make  them 
onure  as  executory  devifes;  fo  that  they  were  thenceforth  to  be  oon* 
fldcffd  ai  cootiflgeot  remainders  i  and  his  loidflup  wai  of  c^»nion» 
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that,  the  legal  fee  in  the  triifiees  was  fuffioient  to  fupport  them* 
Mr.  Atkyos's  report  of  this  cafe,  i.  vol.  579,  embraces  this  ftage 
of  it.    After  this  there  is  no  printed  account  of  this  important  ca&. 
From  the  proceedings  of  the  caufe,  it  appears^  that  John  Hopkinsj 
the  couiin  of  the  tefiator,  died  without  ifTue  male^  and  without  hav- 
ing  had  any  fon  except  Samuel  and  William.-i-Sarah  Hopkins  had  one 
daughter,  who  died  an  infant  and  unmarried ;  and  afterwards  Sarah 
died,-— Mary  had  a  fon  and  a  daughteri  who  both  died  without  iiTues 
and  afterwards  Mary  herfelf  died.<^^Elizabeth>  the  third  daughteri 
intermarried  with  Benjamin  Bond,  efauire^  by  whom  (he  had  iiTue 
one  fon,  named  Benjamin  Bond  Hopkins,  he  having  taken  upon 
tiim  the  name  and  arnis  of  Hopkins,  in  piirfuance  of  the  dire^ions 
for  that  purpofe  contained  in  the  teflator's  wilL-^Hannah,  the  fourth 
daughter,  intermarried  with  \Villiam  Hallet,  efquire^  and. died,  leav- 
ing one  only  child,  named  Hannah*    Amey,  the  youngefl  daughter 
of  John  Hopkins  the  cbufin,  died  an  infant,  and  without  iiTue.  John 
Dare  alfo  died,  leaving  one  fon,  alfo  named  John  Dare;  and  Frances 
Dare  alfo  died.-^^fn  1772,  mr.  Benjamin  Bond  Hopkins  fuffered  a 
recovery  of  the  eflates,  and  declared  the  ufe  to  himfelf  in  fee  (imple« 
In  Michaelmas  term  in  the  fame  year,  he  filed  a  fupplemencal  bill 
in  chancery  again  ft  the  truftees  of  the  real  and  peHonal  eAate  o^ 
the  teflator  John  Hopkins,  and  his  heirs  at  law  and  devifees  in  re- 
mainder, and.praye.d  thereby  that  the  real  eflates  might  be  conveyed 
to  him  and  his  heirs.    On  the  dth  July  17741  the  caufe  was  heard 
hffore  lord  chancellor  Bathurft,  and  his  lordfhip  thereupon  finally 
^ordered,  that  the  truftees  ihould  conVey  the  real  eftaies  to  Beajamia 
Bond  Hopkins,  and  his  heirs,  or  as  he  fhould  appoint.    ■     In  the  exe^- 
cution  of  powers,  too  ri^d  an  adherence  to  the  form  prefcribed,  can-" 
not  be  obferved :  but  it  is  not  necefTary  that  the  words,  or  even  the 
form  of  the  power,  fhould  be  ufed,  if  the  material  circumilances  of 
the  pov^er  are  purfued.  and  the  party  appears  to  have  had  the  fubje£t 
of  his  power  in  contemplation.  By  a  feries  of  acknowledged  auiho« 
Hties  it  is  fettled  btyond  all  doubt,  firfl,  that,  to  a  valid  exercife  of  a 
power,  a  reference  to  or  notice  of  that  power  is  not  necefTary,  if  ic 
lufficiencly  appears  that  the  party  intends  exercifing  it :  Secondly^ 
that  it  is  confidered  as  fuffieient  evidence  of  the  party's  intention  to 
exercife  the  power,  if  kis  intention  appears  to  be,  to  do  that  a6i 
which  his  power  authorises  him  to  do>  but  which^  he  is  not  au» 
thorized  to  do,  without  reibrtmg  to  his  power*    Thus,  where  te-> 
nant  for  &fe,  with  feveral  remainders  over  in  flri6\  fetilement,  and 
with  a  general  power  of  revocation  and  new  appointment,  conveys 
to  a  purchafer  by  leafe  and  relcafe,  bargain  6nd  fale>  or  feo^- 
iment,  without  noticing  his  power,  it  is  a  valid,  but  a  very  informal 
knd  improper  execution  of  the  power ;  for  the  party  cannot  vefl; 
the  fee  in  the  purchafer  without  refortiog  to  his  power,  it  is  there- 
jfore  evident^  he  intends  exercifing  it ;  and  confequently  if  the  for- 
JDialities  prefcribed  by  the  power  are  purfued,  it  will  be  confidered 
as  a  fubftantial  execution  of  the   power.      Still  it  is  necefTary 
that  it  fhould  appear,  to  be  the  intention  of  the  party  to  exer« 
ci^  the  power;  and  therefore^  generally  fpcakin^,  it  is  necefTary 
he  fhould  mention  (he  property  which  is  the  fubjed  of  the  power* 
See  fir  Edward  Clere's  cafe,  6.  Rep.  17.    12.  Mod.  469.     Guy  v» 
!Dormer,  fir  Tho.  Raymond,  294.     Snape  v.  Turton,  z.  Roll.  Abr. 
^63.     Fitzwilliam's  cafe,.  Moore  681.     Tibbctt  v.  Lee,  Hob.  312,  • 
Fitzgerald  v.  lord  Fauconberg,  Fitigibboa  2  u .     Tomlinfon  v. 
i^ijjhtoD,  K  P.  W.  149.     Jenkins  v.  Heyrick,  Hard*  395.  i.  Lev, 
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*  *  ^ '^       I  •  f  v/;>f  /ar  *','-.  ffif  irr»r  »  cajcft  m  ^^"<^*^  wl 
^^'.-•*  -^f  ff  '^^,0>  t/  t;>vfe  »iij  Irrf  fass,  wkk  a  view  i» 

4f^^fif^  "/  «>^  i^f*  <^  tjrf^  pity  tnmidf  dmriag  ib  filr. 
«//  «^  t  i^./"  f'/f  !«/«',  f^mz^ncer  co  faca  ales  as  lie  ^B  appoinc 
M*M  "/^  Mf/yA' *tr,tfA  operates  cr.!f  oa  the  rcTcHfioa,  aad  confe* 
«|'^«««iy^ «//  ;/«/♦  t;,*:  v/if*:*f  life  dlare,  a  new  ine  is  neoefiarj.  To 
ytfffft  iht%,  thr  f^/wer  of  ipp(»iitaia!C,ia  thcfc  cafes,  fboold  precede 
f>»#  M^^«,«>»  It  fnHy  be  rjbierred,  tbat«  when  a  perfon  creates  a  poarer 
t*i  k^fjftfirti  mtui,  u$  enable  him  to  difpofe  of  his  eftate  wxchin  a  fliort 
U'H"  Bh4'rwnrA$,  n  ii  belter  to  reft  the  legal  eftate  in  the  trofteei^ 
iff  $m¥ry\n%  h  nnto  and  to  the  oie  of  them  and  their  heirs,  opoa 
ituii  Unouvuy  it  as  the  party  (hall  appoint,  than  to  convey  it  to 
ihf  Uufifrn  ftnd  their  heirs,  to  fach  nfes  as  the  party  ihalf  ap- 
tMihti }  lor  poweri  arc  liable  to  be  fafpended  and  extingaiflied 
f»y  ¥9ry  incnt  n(U\  of  thrfe,  from  their  nature,  purchafen 
mufl   uUcti  bf  Ignorant.    la  thcfe  cafes,  therefore,  ^ey  reft 

on 
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481  tli«  hononr  of  the  vendor  ;  but*  when  the  legal  eftate  is  veiled 
is  the  troftees,  a  conveyance  from  them  will,  at  all  events,  give 
<he  pucchafers  the  legal  eftate.— As  the  eflates  created  by  powers, 
ande^tes  created  by  conveyances^  are  after  their  creation  the  rame, 
the  teims  expreffing  the  operation  of  appointments  and  convey  ances, 
«re  very  often,  both  in  the  deeds  creating  the  power£>  and  the  deed^ 
hv  which  they  aee  exercifedf  confounded.  Something  of  this  may  bf 
^Mcrvedy  in  the  bed  drawn  marriage  fettlements.  Thus,  in  the  powei 
of  leafing,  the -party  is  authorized  to  grant,  leafe,  or  demife*  when, 
in  fad,  he  can*  neither  grant,  leafe,  nor  demife  for  a  longer  tern) 
than  his  owp  liiie ;  t^e  power  therefore  does  not  authorize  him  to 
grant,  2ec»  the  lands,  but  to  appoint  the  uie  of  the  lands,  for  th#* 
iMunber  of  years  or  lives  in  quedion :  the  expreiSon  therefort 
ihould  be,  to  limit  or  appoint  by  way  of  leafe  or  deaufe.   So,  in  thf 

Cwer  of  felling  and  exchanging,  it  is  often  faid,  that  it  ^all  bt 
vful  for  the  truflees,  to  gr^nt,  bargain,  fell,  relcafe,  and  control 
the  lands;  but,  in  the  ftfta  fenfe  of  thofe  words,  it  is  impoffible  for 
the  truiUes  to  grant,  bargain,  (ell,  irekaie,  or  oofi&xm;  for  th^ 
trn&e^  have  np  adual  eftate,  except  their  eAate  for  preferving  con^ 
tingent  remainders ;  and  therefore,  cannot  convey  the  lands  for  t 
lai^er  term.  The  power  therefore  operating  as  an  appointment 
of  the  whole  fee^  the  expreilion  here,  as  in  the  former  cafe, 
ihould  bc^  limit  and  €ipp^itu*  As  this  lalit  power  amounts  to  a  total 
determination  of  all  the  fubfifting  ufes,  and  a  ci:eation  of  an  eotirt 
new  eftate  of  inheritance,  it  feems  advifeable  to  accompany  it  with 
a  power  of  revocation.  It  may  therefore  be  exprefled,  that  it  ihaU 
be  lawful  for  the  truilees  to  fell  and  excl)Ange,  and,  for  that  purpofe^ 
to' revoke  the  ufes  of  the  deed,  and  to  appoint  new  ufes;  and  th« 
snore  general  thefe  powers  of  revocation  and  new  appointment  arc 
cxpreffed,  the  better,  as  a  mcr^  power  to  revoke  the  uies  of  the 
fciute  intended  to  be  fold,  and  to  aj^oint  it  to  the  porchafev,  is 
fometimes  foond  infufficient,  to  anfwer  the  objedt,  as  where  there  is 
an  agreement  between  the  vendor  and  vendee  to  apportion  nen^s^ 
&c.^Itb  alfo  a  confeqnence  of  thefe  powers'  operating  by  way  of 
appointment,  that  the  ufe  is  veiled  by  them  in  the  appointee,  an^ 
therefore,  when  by  them  the  lands  are  exprefled  to  oe  conveyed 
to  J»  and  his  heirs,  to  the  ufe  of  B.  and  his  heirs,  or  to  the  ufe 
of  S,  for  life,  with  remainders  over,  the  whole  legal  fee  is  veiled 
in  J,  and  the  ufes  declared  upon  it  have  effed  only  as  trufts  in 

3[uity.  The  appointment  therefore  (hould  be  immediately  to  the 
e  of  the  perfons  intended  to  take  beneficially  under  the  propofed 
inftrnment.— >It  is  obfervable,  that  powers  of  leafing,  and  of  felling 
and  exchanging,  are  aenerally  limited  to  the  perfons  to  whom 
they  are  intended  to  be  given,  and  the  furvivor  of  them,  and 
$be  biirs  of  tbt  fur^i'vor :  it  is  a  necefiary  confequence  of  this» 
that,  if  the  power  becomes  veiled  in  the  heif  of  the  furvivor,  and 
that  heir  is  an  infant,  the  power  cannot  be  exercifed  durin^^  his 
minority.  By  the  ad  7.  Ann.  c  la  infant  trullees,  by  the  direc- 
tion of  the  court  of  chancery*  fignined  by  order  upon  petition,  are 
empowered  to  convey  the  eilates  held  in  truil.  But  mfants  can- 
not convey  under  a  power,  without  an  ad  of  parliament.  To 
avoid  this  incoiyvenieuce,  it  is  advifeable  to  limit  the  power  in 
queftion  to  the  executors  or  adminiilraiors  of  the  fiurviyor.  This 
obfervation,  however,  is  confined  to  the  cafe  of  powers,  and 
does  not  extend  to  the  cal'es  of  trufls,  where  the  legal  efiate 
ii  veiled  in  truftees^  for  the  truil  ihould  always  follow  the  legal 
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[Note  131.]  cftatc  of  the  ]§xid,  when  it  u  conveyed  to,  and  intended  to  rciider^yi,  b#] 
in,  the  truftees.     It  (hould  confcquently  be  vcftcd  in  thbfc  perfons 
upon  whom  the  lands  arc  intended  to  devolve.     Where  therefore 
lands  are  conveyed  unto  and  to  the  nfe  of  troftee.*,  in  tmft  to 
fell ;  as  the  lands  neceflarily  devolve  on  the  furvivor,  and  the  heirs 
and  afligns  of  the  furvivor,  the  truft  (hould  in  like  nnanner  be  li- 
mited to  the  furvivor,  his  heirs  and  afligns.     It  often  happens  that 
the  fame  deed  contains  fcveral  powers;  and,  foppofing  all  or  even 
more  than  one  of  them,  to  be  executed*  there  is,  at  leaft,  ground  to 
argue  that,  generally  (peaking,  the  ufe  limited  by  the  power  laft  exe- 
cuted will  take  place  of  all  the  ufcs  created  bv  ^c  powers  pre- 
irioufly  executed,  unlefs  the  contrary  is  exprelTed  or  implied  in  the 
deed.   In  Moore  788,  lord  Coke  is  made  to  fay,  that  if  a  tenant  for 
life,  with  a  power  of  leafing,  and  a  general  power  of  revocation, 
makes  a  leafe  under  his  power  of  leafing,  he  may  afterwards  revoke 
all  but  the  leafes.    It  is  however  to  be  ohferved,  that  when  a  power 
is  exercifed  for  a  valuable  coniideration,  in  fuch  a  manner  as  (hews 
It  to  be  the  intention  and  agreement  of  the  parties,  that  the  ufe 
created  under  it  (hould  not  be  over- reached  by  the  execution  of  ano- 
ther power,  it  is  contrary  to  equity,  that  it  (hould  be  thus  over- 
reached, and,  confcquently,  the  unexecuted  powers  may  be  fo  far 
afFeAed,  both  at  law  and  in  eqaity,  as  to  be  fubjeA  to  the  ufe 
created  under  the  executed  power*    To  avoid  all  difputes  upon 
thefe  heads,  it  is  necedary  to  exprefs  very  clearly  what  ufes  are, 
and  what  ufes  are  not,  intended  to  be  over- reached,  by  the  execu- 
tion of  the  powers,  both  as  to  the  ufes  adually  limited  by  the  fet- 
tlement  itfelf,  and  as  to  the  ufes  to  be  limited  under  the  powers 
contained  in  that  fettlement.     In  a  marriage  fettlement,  the  wife 
and  the  children  of  the  marriage  are  the  firft  objedb.     Unte(s 
,  therefore  the  parties  intend  the  contrary,  all  the  powers  of  charg- 
ing with  money  (hould  be  declared  to  be  fubjeA  and  without  pre- 
judice to  the  provi(ions  made  for  the  wife  and  children.    With  re- 
fped  to  the  other  powers,  the  principal  of  thefe  are  the  powers  of 
leafing,  and  of  felling  and  exchanging.  As  it  is  equally  for  the  bene- 
fit of  the  perfons  entitled  in  remainder  or  reverfion  as  of  the  tenant 
for  life^  that  the  eilate  (hpuld  be  properly  let  out  uppn  leafes,  there 
is  no  reafon  why  the  eftate  of  the  wife,  or  any  other  perfon  claim- 
ing in  remainder  or  reverfion^  (hould  be  made  paramount  to  the 
leafes.     With  refped  to  the  powers  of  felling  and  exchanging,  the 
jointure  of  the  wife,  and  the  portions  of  ^he  children,  may  be  tranf- 
ferred  to  the  efiates  to  be  acquired  under  thbfe  powers,  and  to  the 
money  arifing  from  the  fale  of  the  cRate,  till  the  new  eftate  is  pur- 
chafed  :  it  is  alfo  to  be  obferved,  that  the  fales  and  exchanges,  can- 
not be  made  without  the  parents'  confent.   There  feems  therefore  no 
feafon  for  exempting  any  of  the  ufes  except  the  leafes,  from  the  ex« 
ercife  of  ihat  power;  but,  with  refpcd  to  the  leafes, thefe,  from  their 
nature,  cannot  be  transferred  to  the  lands  to  be  acquired  under  the 
powers,  and  confcquently  thefe  (hould  not  be  fubjed  to  the  powers 
of  felling  and  exchanging.     The  fame  objection  lies,  in  a  certain 
degree,  to  powers  of  raifmg  money  by  way  of  mortgage.     No  per? 
fon  would  advance  money  on  mortgages  of  this  nature,  if  they  were 
fo  be  made  fubjed  to  the  general  powers  of  fale  or  exchange ;  and 
therefore,  to  prevent  all  doubt  on  this  head,  it  (hould  be  declared* 
fhat'the  powers  of  felling  and  exchanging  (hould   be  fubjed  to 
piortgages  previoufly  made^  ur.lefs  it  (hall  be  with  the  confent  of 
|be  mortgagee ;  and  that>  in  the  cafe  of  fuch  confentjtbe  land^ 
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to  be  pnrchafed^  or  taken  in  exchange,  may  be  mortgaged  to 
them   for  their   fccariiv,  — It  often  happens,  that  powers  are 
given  to  parties  to  be  cxercifed  by  them,  when  in  the  adlaal  pof* 
feflion  of  the  eftate.     In  fome  cafes  this  is  done  withoar  adverting 
fafficiently  to  the  fitaadon  and  probable  wants  of  the  parties* 
Suppofe  an  eftate  devifed  by  the  hulband  to  his  wife  for  her  life, 
remainder  to  her  fon  for  his  life,  with  remainder  over  in  ftrlA  fet-^ 
tlement ;  with  powers  to  the  fon,  when  in  poffeffion,  to  jointure  and 
charge  with  portions.    During  the  motner's  life,  the  fon  is  not  xa 
poffeifion,  and  confequently  is  not  in  a  fitaation  to  exercife  thofe 
powers.     Now,  thoogh  it  may  be  improper,  and  contrary  to  the 
intention  of  tlie  parties,  that  the  jointure  to  be  made  by  the  fon 
ihould  charge  the  mother's  eflate,  during  her  life,  againft  her  con- 
fent,  there  can  be  no  reafon  why  it  (hould  not  charge  the  eflare 
with  her  confent ;  neither  is  there  any  obje£lion  to  the  fon's  being 
enabled  to  exercife  the  power  in  her  life-time,  provided  the  join- 
ture does  not  take  effefl,  fo  as  to  be  payable  or  to  charge  the 
eftate,  till  after  her  deceafe.   It  feems  therefore  advifeable,  ttet,  in 
cafes  of  this  nature,  the  fon  fhould  be  entitled  to  exercife  the 
powers,  with  the  mother's  confent,  during  her  life,  or  to  exercife 
them  fubjeft  to  her  life  eftate.     Sometimes,  when  the  difficulty  in 
queftion  has  arifen^  it  has  been  attempted  to  put  the  party  in  a 
■  £tuadon  to  exercife  the  power  by  accelerating  his  polTeffion  of  the 
eflate.     In  one  cafe  it  is  clear  that  this  will  anfwer  the  obje^  in- 
tended, that  is,  where  A,  is  tenant  for  life  with  the  immediate  re- 
mainder (without  any  limitation  to  trultees)  to  E.  for  life,  with  a 
power  for  B.  to  jointure  when  in  poflfeflion.    Here,  if  A,  furrenders 
to  B,  B.  is,  to  all  purpofes,  in  polteffion  of  the  eftate,  and  therefore 
in  a  iituation  to  exercife  his  powers.  Bat,  where  there  is  an  interme- 
<iiate  eftate,  this  never  can  be  relied  on.     If  'it  is  exprefled  in  the 
<leed,  as  it  generally  is,  that  it  (hall  be  lawful  for  the  party  to  ex« 
ercife  the  power  when  in  poiTeflion  under  the  limitations,  and  there 
ia  a  limitation  to  truftees  to  preferve  the  contingent  remainders* 
the  iirft  tenant  for  life  can  in  no  wife  put  the  fecond  tenant  for  life 
in  pofTeilion  of  the  eftate  but  by  an  aflual  conveyance  of  his  lifeeftate : 
confequently  the  party  will  then  be  in  pofteflion,  not  by  virtue  of 
the  limitations  of  the  deed,  but  by  the  a6lof  the  firft  tenant  for  life. 
For,  inftead  of  being  tenant  in  poffeflion  for  his  own  life  only,  as 
he  would  be,  if  he  was  in  pofiieftion  under  the  limitations  in  the 
deed,  he  is  tenant  in  poireflion  for  the  life  of  another  perfon,  with 
a  remainder  for  his  own  life  ;  fo  that,  he  has  two  eftates  which  are 
perfedlly  diftind,  and  under  the  limiutions  of  the  fettlement,  he  is 
only  tenant  for  life  in  remainder.     Where  thcfe  words  therefore  are 
inferted,  it  feems  clear  the  pafty  is  not  in  pofTeffion  within  the  words 
or  meaning  of  the  deeds,  and  confequently  not  in  a  fituation  of  ex;- 
crcifing  his  power.     Where  thcfe  words  arc  not  inferted,  it  may  be 

contended  that  they  ought  to  be  implied. Before  we  proceed  to 

the  Lift  head  erf  this  annotation,  of  the  ufes  not  executed  by  the 
llatuti^,  the  following  obiervations  are  oiFered  on  usks  of  kents,^^ 
Thefe,are  executed  by  the  ftatute;  fo  that,  where  lands  are  con- 
veyed to  A,  and  his  heirs,  to  the  ufe,  intent,  and  purpofe,  that  ^. 
or  that  B.  and  his  heirs,  may  receive  a  rent,  the  rent  is  executed. 
When  therefore  lands  are  conveyed  to  A.  and  his  heirs,  to  the  ufe» 
intent,  and  purpofe,  that  B.  and  his  heirs  may  receive  a  rent,  with 
a  declaratiof  that  B.  and  his  heirs  ihall  ftand  feifed  of  the  rent,  to 
ihe  ufe  of  G   b>r  Yifc,  with  remainder  over;  the  rent  is  executed  in 
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LNotc  231.  ]  j.,  «Dd  ch«ft  C'  $na  the  Mmaimlcr  mea  Oke  enljr  the  traft  of  th«  fayi.  b«1 
rent.    If  the  eintp  be  conveyed  to  J-  and  his  hetrs»  to  the  af«  ^    ' 
that  £.  may  receive  a  rent  for  life ;  and  after  his  deceafe,  to  the  oic 
that  his  liHI  and  oiher  fons  fiacceffively,  and  thp  bdrs  of  their  re« 
^pefibve  bodiea,  may  receive  the  reot ;  there*  it  may  be  coateadedy ' 
fre  diftin€t  rests ;  and  therefore  the  rent  to  the  fecood  fon  may  b« 
oeofidered  too  remote,  aa  being  i  new  rent  limited  to  take  dle^ 
^er  an  indeftaite  ftulure  of  the  ifTue  of  the  firft  fon,    Obje^tiona 
alfo  may  be  nsade  to  recoveries  fnffered  by  the  father  and  ioa,  a^ 
the  tenant  to  the  precipe  being  made  by  the  father  he  will  ^ot  be 
feifed  of  chat  rent,  m  which  the  fon's  inuil  fub(iAs«  The  wa^  there, 
ifore  to  limit  the  rent  is»  to  grant  ^,  rent  to  a  ftranger  and  his  heirsj 
that  he  may  re-grant  them  to  the  intended  ak^ 

III.  5.  The  remttniag  fubje^  for  oblervatioa  is*  ^W  tt/es  ar^ 
p»t  $at§cut$4  h  *he  ftatmte*  Firil,  as  to  a£ss  created  by  fwill^^ 
it  is  to  be  owerved.  that  lands  were  not  deviibable  at  common 
hiWy  otherwife  than  by  local  cuftoms  of  particular  places* 
#3rcept  through  the  mediom  of  a  previoas  feoffment  to  ufes. 
The  eeftmy  que  u/t  might  difpofe  of  the  ufe  by  will:  the  court 
of  chancery  confidered  the  will  as  a  declaration  of  the  ufe, 
^nd  compelled  the  feoffees  to  convey  the  lands  accordingly* 
But  when  by  the  Ibatiite  of  the  ayth  Henry  VIII.  the  poflef- 
lion  was  annexed  to  the  ufe*  as  the  ufe  thereby  became  merged 
in  the  land*  this  indired  power  of  devifiog  lands  was  abfolutely 
loil.  The  5a^  and  14.  Hen.  VIII.  gave  a  power  to  devi& 
the  whole  of  lands  held  in  focage,  and  two^thirds  of  lands  held 
by  knights  lervice.  The  12.  Car.  II.  converted  kfiight*s  fervice 
into  focage ;  fo  that  now  all  landed  property,  except  that  which  is 
of  the  tenure  of  copyhold*  is  devifeable.  But  as  the  ftatute  of  ufes 
preceded  the  ftatuies  of  wills,  it  does  not  necelTariiy  extend  to  them* 
It  is  trae»  that  the  ftatote  of  ufes  fpeaks  of  perfons  feifed  to  ufes 
by  virene  of  wills;  but  this  .moil  apply  either  10  thofe  lands  which 
were  derifeable  by  cuftom ;— as  when  a  perfon  feifed  of  lands  de- 
vifeable by  cuftom.  devifed  them  to  J.  and  his  heirs>  to  the  nfe  of 
£^  and  his  heirs :— or  to  ufes  at  common  law,;— -as  where  a  feoff- 
ment was  made  to  A,  and  his  heirs*  to  the  ufe  of  3.  and  his  heirs, 
and  B.  devifed  the  ufe.  To  ufes  of  this  defcription  the  (Utute  ex- 
tended; but  it  is  difficult  to  conceive  how  ufes  created  under  the 
teftameatary  power  given  by  the  ftatutes  of  wills  can  be  within  the 
ilatnte  of  ufes.  It  is  faid,  that  tho'  the  law  will  not  force  the  ope- 
ration of  the  ftatute  of  ufes  upon  devifes  to  which  it  is  the  tefta- 
tor's  intention  it  fhould  not  extend ;  yet  it  will  apply  it  to  tho^ 
cafes  to  which  it  is  his  intention  it  (hould  extend.  This  opinion 
makes  it  depend  entirely  on  the  will  of  the  tellator*  whether  the 
ilatute  of  ufes  (hall  or  ihall  not  operate  upon  the  devifes  of  his 
will.  Thus,  if  a  devife  is  made  to  the  ufe  of  J.  for  life*  with  re^ 
mainders  over,  if  it  were  to  be  con^dered  as  a  limitation  under 
the  itatute  of  ufes*  it  would  be  void*  for  want  of  a  feifin  to  ferve 
•the  ufes.  It  cannot  therefore  be  the  teflator's  intenaon  that  it 
Ihould  operate  under  that  ftatute ;  confequently  the  law  will  not 
force  it  under  that  (latute*  but  leave  it  folely  to  its  effed  under  the 
flatutes  of  wills.  But  fuppofe  a  devife  to  A»  and  his  heirs*  to  the 
afe  of  B.  and  his  heirs,  that  would  be  good  to  give  the  legal  fee  to 
J?,  as  alimhation  under  the  (latute  of  ufes.  The  teflator  therefore 
mi^ht  intend*  and  the  form  of  the  devife  ihews  he  did  intend,  to 
laife  an  ufe  under  that  ftatute,  and  the  law*  in  conformity  to  his 

intentions* 
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|nt<ndc»4»  «ict«nd3(  its  operf lion  to  the  d«vire.  Bat  agwft  this  i| 
|B»y  be  afgtte^^  that  a  iUtute  can  never  be  confidered  as  relating 
to  any  thing  which  did  not  exiil  at  the  time  of  Its  pafling ;  and 
ihereforcy  41  lands  were  not  deyifeaUe  till  fQine  yr art  after  the  fta-i 
Hite  of  afiis,  the  ftatOle  of  ufes  cannot  exteqd  to  pfes  created  by 
devife :  thai  in  wills  the  teftator's  iniention  is  chiefly  cpniidered  s 
IM^d  «8  by  a  i^viie  to  ^.  and  hi$  heirs,  tQ  the  ufe  of  J3.  and  his 
heirs,  the  teftator  Ihews  it  to  be  his  iptentioB-that  B,  Should  have 
the  l^al  ffe#  the  law  will  p^t  that  (^pp^ru^ipii  on  the  devife,  ^ad. 
give  it  that  operation.  At  the  epd  of  Mr.  Hillyard'ff  edition  of 
$hepherd'«  Tou6blt9ne>  diere  i^  a  very  learned  opinion  of  the  latf 
Mr.  Booth  'PB  thedo£lrine  of  ufes.  In  two  ^opiefi  which  the  editor 
bsM  feeii  of  this  opinion,  inadc  inusediately  under  the  eye  of  Mr. 
^ooth,  and  delivered  by  him  to  the  perfons  in  whofe  cuftody  thejr 
DOW  are,  and  alfo  in  a  copy  pf  it  bequeathed  by  Mr-  Sopth,  with 
bis  other  viable  law  manufcripts,  to  Mr.  HoUiday,  the  following 
ikote  is  irfded  to  it«-«-^'  P.  S.  Ppwers  vuder  wills  ar^  not  iikf 
<*  powers  under  conveyances  operaung  by  way  pf  ufp.  The  e^* 
**  cution  of  a  power  under  a  devife,  is  not  the  lipiitation  of  a  ufe  j 
**  no,  not  where  the  devife  is  to  ufes :  as  where  there  i$  a.  dievife  19 
«  /.  Si  and  his  heirs,  to  the  ufe  of  J,  for  life,  remainder  to  £*  in 
^'  tail,  with  power  for  ^*  to  limit  a  jointure,  qr  leafej  or  charges 
«<  here,  there  will  be  no  feifin  in  /.  $•  confequently  ao  fuch  ufe  in 
<'  jf>  or  B,  as  is  executed  by  the  ftatul^e  of  ufes  |  confequently,  th^ 
"  eyecutien  of  the  powf  r  is  bo  ufe }  it  opera^s  as  a  devife  under 
**  the  {latufe  of  wills/'-«<-See  Popham  v,  Sam^eld,  |.  Vip.  70, 
Burchett  v.  Durdant,  2.  Vent.  31a.  Broughton  v.  Langl^y,  S{dk« 
679.  Gilb,  Uies  zSi  •«— But  whether  a  devife  tQ  ufes  operates  foleljF 
by  the  ftattite  of  wills,  or  by  tha^  ^ut^  jointly  with  the  ilatute  of 
ufes,  i^,  eitcq>t  in  ^  v«ry  few  cades,  f^  imitt^  Mth^r  f>f  fpcpubtipn  chaq 
qf  ufe  s  as  it  18  now  fettled*  that  aiiiflMnediats  devife  to  uf«s,  withoor 
a  feifin  to  {erve  thofe  ufes,  is  g;qQd;  Bud  that  wdier^  the  eftate  is  de* 
vifed  to  one  for  the  benefit  of  another,  the  courts  execute  the  ufe  in 
ahe  firft  or  fecond  devifee,  as  appe9M*s  to  fuit  beft  with  the  intention  of 
the  teftatpr.  adly,  l^itJb  9^p$B  t9  ^ofyboU  ^^fts,  the  ftatute  of 
iiies  does  not  extend  to  thecn»  as  it  is  againit  the  nature  of  the  cp« 
pyhold  tenure,  that  anv  peffon  (hpuld  be  intr{4u(ed  into  the  eAata 
without  the  confcnt  of  the  lord'  Gilbert's  Teuures,  170.  jdiy* 
With  refped  to  Ua/es  for  ^ars  ^"-"41^^  eftates  ajre  not  execuud  by 
the  ilatute.  But  this  muft  be  underftpod  pf  leafcs  adlually  in  exift* 
ence»  at  the  time  of  their  being  aff  gned  to,  the  uie.  Therf  fore,  if 
ji.  poflefled  of  a  ieafe  for  years,  grapts  it  over,  or  afligns  it,  to  B* 
aud  C.  to  the  ufe  of  />.  i  ^1  the  eSate  is  iu  B»  and  C,  and  D.  onljF 
takes  a  truft,  ox  suitable  eftate.  But  if  J.  being  feifed  of  lands 
in  fee,  makes  a  feoi'ment  tp  the  ufe  of  ^.  and  Q.  for  a  tenn  of 
years,  this  term  is  ferved  out  of  the  feiiin  pf  the  feoifce,  and  is  exe- 
cuted by  the  flatute.— It  is  the  fame  if  he  barga^s  aud  fells  the 
eilate,  of  which  he  is  feifed  in  fee,  for  a  term  of  years,  Giib. 
Ufes,  198.  Dyer  369.  3.  Inft.  ^yi^^-Sufh  are  the  general  out- 
lines of  the  doctrine  of  uies ;  one  of  the  moft  important  peris  of 
the  law,  as  all  the  landed  property  of  the  kingdom  is,  either  di- 
rectly or  indire&ly,  regulated  by  it.  It  is  to  be  obfervcd,  that  one 
of  the  chief  obje^s,  both  of  the  legiflatore  and  the  judicature  of 
this  kingdom,  in  their  regulations  upon  this  fufc^e^,  has  be^^n,  09 
the  one  hand,  to  guard  againft  thofe  reftraints  ujpon  aJienatioA. 
which  are  incompatible  with  the  welfare  of  s^  free  and  commercial 

pcopicif 
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people ;  ind  on  the  other,  to  admit  of  reafonable  fettlcments  and 
proviiions  being  made  for  wives  and  children,  and  the  general 
wants  ef  families.  Experience  feems  to  (hew  that  they  have  ac- 
complifbed  their  objcdl.  This  fully  anfwers  the  objefticms  wfatch 
foreigners  make  to  the  nature  of  our  family  ^(ettlemeots,  that  we 
,  exclude  the  anceftor,  who(e  charader  is  known  to  us»  from  the  dif* 
pofal  of  the  property ;  and  intruft  it  to  the  children,  with  whom  we 
cannot  but  be  pcrfedly  unacquainted.— So  detrimental  has  an  un- 
qualified and  unlimited  power  of  fettlement  been  fouiKl  even  in 
France,  that  it  has  been  made  a  queflion  there,  whether  it  wonld 
not  be  for  the  advantage  of  the  nation  at  large,  that  all  fettlements 
mnd  truils  fhould  be  abrogated.  This  queftion,  fo  far  as  it  related 
to  moveables,  was  by  the  ordef  of  Louis  XV.  propo(ed  in  the  year 
1744  by  the  Chancellor  D'Aguefleau  to  all  the  parliaments  and 
fuperior  councils  of  France.  See  ^mtflhns  cdnamant  ies  SuifiitU" 
tions,  a*vec  ies  Kefptmfts  dt  touts  Ies  Parlemens  et  Cours  Sotnftrains  dm 
Royaunte,  it  Ies  Ob/ervafions  de  M.  le  Chahcelier  d^AgneJfimu  fur  Us 
dits  Refponfes»  Touloufe,  1770.  And  fee  alfo  Ccmmntaire  de 
POrdonnance  dt  Louis  XF*  fur  Ies  Suhftitutionst  far  MonJ\  Furffiii. 
Farist  1767. 

It  is  hoped,  that  the  importance  of  the  fubjeft,  will  be  thought 
a  fuffident  apology  for  the  great  length  of  the  foregoing  note. 
Lord  chief-fa^ron  Gilbert's  Eilay  upon  Ufes  and  Trufls,  confidered 
in  the  only  light  in  which  it  can  be  confidered  with  juiftice  to  its 
author,  as  an  unfinifhed  iketch,  is  intitled  to  great  commendation. 
It  certainly  contains  feveral  moft  profound  and  learned  obferva- 
lions,  but  in  many  inftances  is  very  defedive  and  erroneous.  The 
want  of  a  comprehenfive  and  fyftematic  treatiie  upon  it,  which 
was  mentioned  in  the  former  edition  of  this  note,  is  now  fupplied 
by  Mr.  Saunders's  EJfaj  on  the  Nature  and  Laws  of  Ufes  ondTrufts, 
The  account  given  in  that  work  of  the  Doctrine  of  Ufes,  as  it  flood 
before  the  flat,  of  27.  H.  8.  is  particularly  interefting, 

[Note  232.]  (1)  By  32.  H.  8.  inhabitants  of  corporate  towns  worth  40s.  in  [^J^^  ^V 
goods,  may  try  felonies  in  feffions  and  gaol  deliveries  for  fuch 
towns,  and  this  is  not  repealed  by  fubfcquent  flatutes  concerning 
jurors.  1.  Yen.  566.  The  4th  and  5th  W.  and  M.  c.  24.  re- 
quires that  all  trials  in  the  courts  at  Weflminfter,  or  before  the 
judges  of  nifi  priusj  oyer  and  terminer,  or  gaol  delivery,  or  general 
feffions  of  the  peace,  muft  be  by  jurors,  each  worth  lol.  per  annum, 
of«freehold  or  copyhold  in  the  fame  county,  if  the  trial  be  in  Eng- 
land ;  aud  by  jurors  worth  6 1,  fer  annum,  if  in  Wales ;  and  talef« 
men  muft  have  5I.  fer  annum  in  England,  and  3I.  fer  annum  in 
Wales,  excepting  llrangers  returned  fropter  medietatem  iingwe,"-^ 
But  by  the  14th  and  15th  Ann.  c.  16.  no  hundreders  are  required 
except  in  profecutions  criminal,  and  on  penal  ilatutes,  becaufe  in 
other  cafes  the  venire  fhall  be  de  corfoje  eomitatus. 

(Note  233- J        (0  ^^^^  Littleton  treats  of  releafes  which  operate  by  enlarge- 1[273' 

ment  of  the  ellate  of  the  releafee.  To  make  releafes  operate  in 
this  manner,  it  is  neceflary  that  the  releafee,  at  the  time  the  re. 
leafe  is  made,  fhould  be  in  adlual  pofTefTion  of,  or  fhould  have  a 
veiled  interefl  in,  the  lands  intended  to  be  rcleafed ;  that  there 
ihould  be  a .  privity  between  him  and  the  relcafor ;  and  that  the 
pofFeiTion  of  the  seleafee  fliould  be  notorious.    Hence  a  tenant  by 
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^  Agii,  or  ftatate-merchaor,  is  not  capable  of  a  releafe  that  is  to 

•  operate  by  enlargement.   Bat  a  tenant  in  dower  or  by  the  coartef/ 

■I  arc  capable  of  that  fpecies  of  releafe*  as  ihey  have  notoriety  of 

■  pofTeffion,  and  privity  of  e(tate»  with  refped  to  the  releafor.     See 

ft  Koll.  Abr.  400,  401.  and  Gilb.  Ten.    To  the  circamfianoe  re- 

r  pairing  the  pofleifion  of  the  reieaiee  to  be  notorious,  the  ftatute  of 

u  pfes  furnifhes  an  exception  exemplified  in  the  eifedl,  which  is  al« 

B  lowed  to  the  conveyance  by  bargain  and  fale  for  a  year>  and  s 

i«  releafe  to  enlarge  that  eftate.     At  the  common  law,  till  entry  or 

is  attornment,  the  lelTee  was  not  capable  of  a  releafe.     A  bargainee 

9  has  a  veiled  intereft  immediately  after  the  execution  of  the  bargaia 

I  and  fale,  without  any  entry,  attornment,  or  other  ad  of  notoriety 

f  wbatfoever. 


f 


(2)  Becaufe  no  perfon  is  inticled  to  an  a^lion  of  wafte,  bnt  he  [Note  234.] 
who  nas  an  eftate  immediate  in  remainder  or  reverfion,  expedant 
on  the  eftate  of  the  perfon  committing  wafle.    See  ant,  note  a.  to 
page  218.  b. 

-^73-  ^'l .    ^*)  ^y  ^^*  releafe  the  tenant  for  life  in  remainder  obtains  the  [Note  235.] 

immediate  remainder  in  fee. 

(a)  Here  the  releafe  operates  by  mitter  Veftau\  Which  is,  where  [Note  236.] 
two  perfons  come  in  by  the  fame  feudal  conirad,  as  joint-tenants 
or  coparceners,  and  one  of  them  reieafes  to  the  other  the  benefit 
of  it.  In  reieafes  which  operate  by  this  lad  mode,  the  releafee 
being  fuppofed  to  be  alresidy  feifed  of  the  inheritance  by  virtue 
of  the  former  feudal  contract,  and  the  releale  only  operating  aa 
a  difcharge  from  the  right  or  pretenfion  of  another  feifed  under 
the  fame  contradl,  words  of  inheritance  in  the  releafe  are  ufelefs; 
but  where  the  releafe  operates  by  enlargement,  the  releafee  having 
no  fuch  previous  inheritance,  and  fiefs  being  either  for  life  or  ia 
fee,  as  they  are  originally  granted,  the  releafe  gives  the  ellate  to 
the  releafee  for  his  life  only,  unlefs  it  be  exprefsly  made  to  him  and 
Jiis  heirs* 

r274»  a.]       (i)  Here  Littleton  treats  of  reieafes  which  operate  by  tHitter  U  [Note  237.] 
^    ^  dftni*    Reieafes  of  this  kind  mud  be  made  either  to  the  diifeifor, 

his  feofiee,  or  his  heir.    In  all  thcfe  cafes  the  pofTeflion  is  in  the  , 

l-eleafee ;  the  right  in  the  releafor ;  and  the  uniting  the  right  to 
the  poifeflion  completes  the  tide  of  the  releafee  :  but  the  different 
degrees  of  title  in  the  diifeifor,  his  feoffee,  or  his  heir,  give  the  re- 
ieafes made  to  them  difiPerent  operations.  They  all  agree  in  this 
refpedt,  that  no  privity  is  required,  or  indeed  can,  from  the  nature 
pf  the  cafe,  exifl  between  them  and  the  releafor. 

274*  b.  1      0)  A^'  reieafes  fer  mitter  It  droit  alfo  agree  in  this,  that  words  [Note  238.] 
of  inheritance  are  not  neceffary  in  reieafes  which  operate  by  mitter 
U  droit ;  as  the  diifeifor,  to  whom,  or  to  whofe  feoffee,  or  heir,  that 
releale  is  made,  acquires  the  fee  by  the  diffeifin,  and  therefore  can- 
not take  it  under  the  releafe.    In  this  refped  they  differ  from  re«  , 
ieafes  by  enlargement. 

[275*  ^'  J      (0  W""*  Li«l«ton  (hews  the  operation  of  a  releafe  per  mitter  le  [Note  239.] 
*  droits  when  made  to  the  feoffee  of  the  difTeifor.     The  fcolFee  is  in 

by  title;  his  eltate  cannot  be  diveftedor  difaffirmedj  but  by  an  aft 
••      "  ^  eijuaj 
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equal  to  that  whkb  created  k.  A  reloafe  ddes  not  aieA  Us  pof- 
icIEoo  or  litle,  but  difckargei  it  from  the  right  of  the  releaibr ;  fo 
that  whether  the  whole  iee  is  in  the  feoffee,  or  carved  oat  into  par* 
dcolar  eftates,  it  remains  ooaltered  by  the  releafe,  except  as  u  is 
difefaarfcd  by  it  from  the  right  of  the  rdeafor. 

fNote  140.  ]       (1)  Hew  the  releafe  is  to  the  difleiTors  thexnfelves.    They  liave  [275*  t^*] 

•nly  a  bare  pofieifioo,  preceded  by  no  previous  coayeyance»  and 
fiMinded  on  no  right  or  tide,  and  therefore  the  rcleafe  of  the  difleifee 
vho  has  the  right*  psiTes  the  right  to  the  dilTeiror  to  whom  it  is 
made*  aad  his  holding  out  his  companion  is  an  ad  of  notoriety 
tqnal  id  that  by  which  the  joint  ellate  by  diflciiia  was  originally 
acquired.  Thus  the  pofleflion  of  each  of  the  eftates  being  foandea 
on  an  equal  degree  of  title,  the  difleifor  to  whom,  the  releafe  is 
made,  having  the  right*  mad  be  preferred  to  him  who  has  none : 
fo  that»  in  thas  cale,  the  releafe  is  tantamount  to  an  a£lnal  entry  and 
fcoffjaenc 

[Note  34I.}        (i)  This  is  upon  the  fame  principle,  that,  where  the  title  to  the  [  Ijun  DiJ 
poflc^oa  IB  equal,  the  party  who  obtains  the  right  ihall  be  pre- 
ferred.—-So,  bv  the  modem  law,  where  the  equity  of  the  parties  is 
eqaal,  he  who  has  the  law,  is  to  be  preferred. 

(Note  242.]  (1)  Littleton  having  treated  of  releafes  /rr  mitter  k  ir%iu  when  yVJ'J*  ^J 
made  to  the  difleifors  Uiemfelves  and  their  feoffees,  now  treats  of 
their  operation  when  made  to  the  heir  of  the  difTeifor.  In  note  i. 
to  page  239,  it  was  obierved,  that  a  difleifor  has  a  mere  naked  pof- 
feifton,  nnfupported  by  any  right,  and  that  the  difleifee  may  reftore 
his  poJfeffioa,  and  put  a  total  end^to  the  pofleHion  of  the  dUTeiibrj 
by  entry.  But,  thoiurh  the  feoffee  of  the  duleiror  comes  in  by  title, 
till  the  right  of  poueffion  remains  in  the  diiTeifee,  and  he  mav 
equally  enter  on  the  feoffee  as  on  the  diiTeifor ;  io  that  a  relea& 
fir  milter  le  dr^it  gives  both  to  the  dii&ifor  axui  his  feoffee  the  right 
of  poficffion  and  the  right  of  property :  but  if  the  diffeifor  dies,  the 
entry  of  the  difleifee  is  taken  away,  and  a  prefumptive  right  of  pof- 
feffion  is  in  the  heir ;  fo  that  the  releafe  of  the  difleifee  only  paffes 
the  right  of  property. 

[Note  243.]  (1)  The  obfervations  made  on  note  1.  to  page  275.  a.  note  i.  \2,yj*  b*J 
to  page  276.  b.  and  the  note  to  the  preceding  page,  apply  to  the 
ctus  put  by  Littleton  in  this  and  the  following  Sedlion,  and  by  ffr 
Edward  Coke  in  his  commentary.  The  whole  of  the  dodrine  con- 
tained in  this  chapter  is  particularly  well  explained  by  lord  chief* 
baron  Gilbert  in  his  treatife  on  tenures. 

[Note  244.]  (z)  The  rea/on  of  this  cafe  in  the  hook  here  cited  is,  that  the  condi^ 
tien  it  like  a  co^veuant  heinneen  them  ;  and  he  it  chopped  from  cluimimg 
it  othemuife  ;  and  the  di*verjity  following  feettu  to  nuarremt  this.  F^. 
278.  ^.— Lord  Nott.  MSS. 

[Note  245.]         (1)  ret  if  the  matter  he  pleaded  JjfeciaJ!y,  that  is  net  cattfe  ofdt-  [283.  a.] 
murrer,  though  it  amounts  to  the  general  ijjue,  hecaufe  it  heu  no  celomr 
^matter  in  la<w^  as  was  adjudged  byjujtice  Walmcfley.     Hob*  127. 
Lord  Nott,  MSS. 

[Note  246.]        (^)  ^,  Car,  B.  JL  Sir  John  Bodvitt't  e^e.     RifidvidcomtrtLiXzZt^ty 

fcilicct^  "•     ^ 
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ftilicet^  tiaf  it  m/at  a  mere  ftrfinal  aSiott,  and  wt  m»i;  et  i<ko» 
nnnuiiy  in  H^ala  by  bill  lies  twell%  'wbere,  if  it  bad  beett  mixt,  the  ^w* 
tion  ought  to  have  been  brought  by  original^  per  34.  H,  9v  ca*  6  a^mt 
itrgumatt  by  the  court  on  error  brought.   Cro,  170,  L»  Nott.  MSS. ' 

> 

^285*  b.J       (l\  Hob.  163.  aecor/f.  *whefher  the  affiort  be  brought  again^  thi  [Note  247] 

diffei/or  only,  or  againft  him  ajid  the  tenant ;  but  if  t  ho  fume  per  fin  be 
dlffeijhr  and  tenant^  then  be  mtvy  pltad  a  rtleafe  of  aSiom  nain  L« 
Nott.  MSS. 

[290.  a.]       (t>  B'.  R.  Gre^m  and Bracebrii^i^s  cafi.*-*Mfjr^  F.  l656>  thi  [Note  248.J 

foint  of  afpecial  'verdiB  n»as  asfhikws:  The  comnfor  let^ for  years^ 
and  died,  hit  heir  nvithin  age,  nvhether  the  opcaeution  (nahich  tnas  ad-* 
mitted  on  aU  fides  to  br  'uoid  agennfi  tht  infkni)^  moMs  good  to  bind  the 
arm  fsr  yoars,  Giyn%  chief  Hs/Hc4f  andtho  eonrt,  and  aifik  ifHndbamk 
at  thi  bar,  denied  peremptorily  tht  cs^  o^ked  Coke  to  be  lams^wdefi 
it  is  nndkrflood  that  the  marriage  tear-  held  before  thtjtatnm ;  finr  then 
it  is  tme  thas  it  f^all  not  be  ektendedy  ied  non  q«ia  eft  pnytledge ' 
for  the  infancy  'of  the  heir  \  bnt  beeassfi  the*  «ui/%  is. in  by  her  htt^handi 
and  therefhre  has  the  bitter  pofifion^  andfiau  eemes  inparamenni  /» 
the  ftatute ;  but  if  the  flatute  nvaf  before  the  manriage,  then  dearly  thi 
do*iver  of  the  nuifi  is-  exiendihtt\  for  the  ondo-inntent  breaks  the  da* 
fcent,  and  fin  is  in  by  her  hufband  of  a  pofifion  charged,  and  there  ie 
no  prejudice  to  the  infant  heir ;  fi  that  the  freehold  is  omi  of  bim^ 
nvithont  any  rent  being  incident  to  his  reverfist^  Nota,  thopofibiiitji 
that  the  ivife  might  die  daring  the  minoriiy^  and  be/Sere  the  extent  *nMS$. 
fatisfiedf  was  not  regarded-.  And  not  a,  M*  6.  7.  ,ii//z.  C.  B,  im 
£gerton*s  Reports  f  cited,  by  Noy  in  bis  JeSnre  in  Lineoin*S'-InnJ,  s 
Hie  cafe  nnas  adjudged*  Feme  tenant  in  taii  confefpsd  et  judgment^  teek 
hufiand  and  died*  The  baron  nssas  tenant  by  the  curtejy,  and  the  fia^ 
tute  'was  extended^  and  then  he  furrendered  to  the  heir,  and  <was  ex» 
tended  JHU,  and  nuell,  per  curiani>^r  the  re^etfien  mtas  net  prejn* 
diced.  And  afUmnards  Trin,  1656.  refohued,  tkat  an  extent  lay  ^ufeS 
againjf  the  leffee,  becaufe  the  infancy  of  the  heir  ie  a  perfinal  pei*uiledgem 
{^ere,  if  the  rent  is  gone.  Itjtemsfp ;  "bnt  the  rent  ^wao  net  ff#t 
garded.j    Lord  Nott.. MSS. 

1290*  b.  J      (i)  Ih  a  former  note,  tit  atfempt  was  made^to  give  tke  readsr  [Note  249. J 
nsL  Elementary  Onthne  of  the  Dodrine  of  U/ks ;  aa  attempt  will  now 
be  madct  to  gire  him  l%e  a  x^^wMBvrjti^r  votzjum.  of:-  ^qsmt 

tMjtDIKO  tOJNTf  lir  TBt  POCTKtNM  0^  nVSTe  APFMCTtVC  KBjtL 

rttopEJtrr.  An  extrad  from  t.  Eq*  Ca.  Abr.  383..  icems  a  picqptf 
introdadion  to  it. 

I.  B7  the  27.  Hen.  9.  cap.  ra  it  was  provided,  tkat»  the 
sfe  and  pofleffion  (hoald  always  be  united;  by  deciaring^  thas» 
**  where  any  perfons  were  or  ihould  be  feifed  <Kf  any  lands.  &c*  to  the 
*^  ufe  of,  or  in  truft  for  any  other  perfony  by  reafon  of  aoy  bargain 
^  or  fale,  feoffhient|  fine,  recovery^  coatrad*  agreemeat,  wi}l»ar 
**  otherwife  by  any  means  whatfoeirer,  ceftuy  que  ufe,  or  he^  to 
*«  whofe  ufe  the  lands  were  fetded,  in  fee  iimple,  fee  taiij^  for  lah, 
^  years*  or  otherwife,  or  he,  who  had  any  nfe  in  reveriipB  or  re« 
**  mainder,  &c.  (hoald  be  deemed  to  be  in  pofleffion  of  the  land»  to 
**  all  intents  and  porpofes ;  and  where  one  was  feized  of  lands,  to 
**  the  ufe  or  intent  that  another  fliould  have  a  yearly  rent  out  of 
**  the  iame  lands,  ceftuy  que  ufe,  or  he  to  whofe  ufe  the  rent  was 
'«  granted,  fl^oold  be  deemed  in  p<^effioB  thereof  m.  of  the  reat 
4  **  and 
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£Note  249.]   "  tnd  of  like  efUu  as  he  tjut  had  the  «fe.'*   Bi^^  nocwithitandsiiff  \^nQ^  M 

this  ftacttce»  there  are  three  ways.of  creatiofi^  a  afe  or  trail,  which  ^   ^   *     ^ 
itill  remain  as  at  common  law ;  a^nd  this  ule  or  truft  is  a  creature 
of  the  courts  of  equity >  and  fubjed  only  to  their  cpntroul  or  di- 
re«^^ion.     Firft»  where  a  mm  feixed  in  fee,  raifes  a  term  of  years, 
abu  limits  it  in  trofl  for  A.  &c.  this  the  (latqte  canno^  execute,  the 
termor  not  being  feized.     adly»  Where  lands  are  limited  to  the  ofe 
of  ^.  in  truft  to  permit  B.  to  receive  the  rents  and  prqfits,  for  the 
ftatute  can  only  execute  the  firft  u(<^.     3d]y»  Where  lands  are  li- 
mited CO  trullees  to  receive  and  pay  over  the  rents  and  profits  to  ; 
fach  and  fuch  perfons»  for  here  the  lands  a^ilft  reitiain  in  them  to  | 
mnfwer  thofe  purpofes;  and  thefe  points  were  agreed  to  b'  Tri« 
iolty  term  1700  per  curiam,  in  Simfon  v.  Tamer* 

lU  The  bed  DRriamoH  or  a  tmubt  in  B^irr  is  that^  which 
is  given  by  the  old  writers,  of  an  ofe  at  common  law ;  .viz«  "  A 
■*  confidence  which  is  not  iflutng  out  of  the  land;  but  a  thing  col- 
^  lateral,  annexed  in  privity  to  the  eftate  and  to  the  perjbn  touchy 
^  ing  the  land,  /ciL  that  a/imj  qui  u/e  diall  uke  the  profits,  and  ^ 

«'  that  the  terretenant  Ihall  maice  eftates  according  to  his  direc- 
^  tion/'  Thefe  are  the  words  ufed  in  Chudleigh's  cafe,  iflL  Rep. 
121.  a.  b.  for  the  definition  of  an  ufe.  Thus  he,  who  hath  a 
trufl,  hath  neither  y«/  in  re  nor  jus  ai  rim\  but  only  a  confi« 
dence  and  truft,  fb^  which  he  hath  no  remedy  at  the  common  law^ 
,  but  only  a  remedy  by  a  fubpoena  in  chancery.  This  is  the  im- 
portant diiiindion  between  trufts  and  commons,  rents,  and  fuch 
uke  hereditaments*  Thefe  follow  the  lands,  into  whofoever  bands 
they  come ;  and  therefore,  if  a  perfon  is  diiTeifed,  difpoifefled, 
abated,  or  intruded  upon,  ilill  the  land  in  the  hands  of  the  diiTeifor,' 
dtfpoflefibr,  abator,  or  intruder,  is  fubjeft  to  the  rent,  common, 
Ac— But,  generally  fpeaking,  it  is  otherwife  with  refpefE  to  a 
truft,  onlefs  the  eftate  of  the  diiTeifor,  &c.  from  his  having  notice 
of  the  trull,  or  upon  fome  other  erounJ,  is,  in  the  confideration  ot* 
ir  court  of  equity,  confidered  as  charged  with  the  truft. 

HI.  Thisdodrine  is  confidered  as  particularly  important,  its 
its  influence  on  limitations  to  rRVsrE^^  for  PRESEnyiso  coV" 
^JNGENT  REMAINDERS,  and  as  it  is  the  foundation  of  the  doc-^ 
trines  of  equity  on  cafes  arifing  from  the  deftru£lion  of  thofs  re- 

r  *^T  •  " "^  niaindets  by  the  truftees.  This  was  difcufled  at  great  length  iii 
Chttdleigh's  cafe,  1.  Rep.  120.  a.  The  doctrine  laid  down  in  that 
cafe,  with  refpeft  to  the  deftrudlion  of  contingent  ufes  at  common 
law,  appears  to  be,  that,  to  the  ftanding  feized  of  an  u(e  at  com- 
mon law,  two  things.  Wjsre  necefTary ;  one,  that,  the  eflate  upon 
which  the  ufes  were  declared  fhould  fubfift;  this  was  called  privity 
of  eftate :  the  other,  that,  the  party  fo  ftanding  feiasd  {hquld  have  no- 
•tice  of  the  ufe ;.  this  was  called  privity  to  the  perfoni  If  either  of 
ihefe  failed,  the  ofe  was  gone.  Whenever  therefore,  a  perfon  feized 
•of  a  life  eftate  in  pofTefiion,  in  truft  for  another,  conveyed  by  fine* 
ieoffment,  or  recovery,  the  perfon  taking  under  that  conveyance^ 
^acquired,  in  confequence  of  the  forcible  nature  pf  thofe  modes  of 
conveyance,  a  new  eftate,  and  thereby  the  privity  of  eftate  was 
necefiarily  loft.  But  if  a  perfon  having  a  fee,  conveyed  that  fee^ 
then  the  privity  of  eftate  remained.  Still,  if  the  grantee  had  not 
ootjice  of  the  truft,  the  privity  to  the  perfon  was  gone.  In  the 
latter  inftancc,  ho.vever,  this  important  diftindtion  was  made,  that^ 
if  the  grantee  was  not  a  purchaier  for  a  valuable  confideration,  thp 
law  implied  nouce  i  that  b,  prefumed  him  to  be  acquainted  with 

ih« 
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the  ufe  ;  this  continued  the  privity  to  the  perfon. '  "Thus  fiood  the 
dodrine  of  the  deftru&ion  of  contingent  remainders  at  the  common 
law.    The  ft;^tute  of  ofes  made  no  difference,  as  to  the  legal  con- 
fequences  of  this  dodrine,  in  thofe  cafes  where  the  tt-uftee  had  aii 
cftate  for  life  only.    If  he  conveyed  by  fine,  feoffment,  or  reco- 
very, the  grantee  necelTarily  took  an  eftate  in  fee  fimple.   This,  as 
was  obferved  before,  was  a  new  eftate.     Privity  in  eftate  therefore 
failed,     fiat  in  thofe  cafes,  where  the  whole  fee  was  conveyed  to  the 
traftees  to  feveral  ufes  in  ftridi  fettleroent,  it  was  executed  in  the 
<tfiuyi  que  u/e ;   and  then,  where  no  afe  was  limited  to  the  troftees 
themfelves,  nothing  remained  in  them,  fo  that,  in  this  refpedt,  there 
was'no  difference  between  them  and  (Irangers  to  the  deed.  An  a^ual « 
eftate  might,  however,  be  limited  to  them.    Of  this  pra^litioners 
availed  themfelves,  to  fupport  contingent  remainders,  and  prevent 
their  being  deftroyed.    This  ^ve  rife  to  the  limitation,  now  fo 
frequently  inferted  in  wills  and  fettlements,  of  an  eAate  to  tradees 
for  preferving  contingent  remainders.     To  prefent  this  pointedly 
to  the  reader's  obfervation,  it  may*  be  nfeful  to  flate  fuccindlly  the 
gradual  progrcfs  of  fettlements.     The  Jirft  attempt  at  a  fettlemetit 
appears  to  be,  the  creation  of  an  ellate  in  fee  iimple  conditional. 
This  had  two  e/Fe^s,  that  of  fufpending  the  abfolute  power  of 
alienation,  till  the  birth  of  iffue,  and  that  of  preferving  the  inhe-/ 
ritance  in  a  particular  line  of  facccffion,  fo  as  to  make  it  devofve 
through  a  particular  line  of  heirs  in  exclufion  of  others.     Bra^ort 
mentions,  lib.  i^.   that,  by  this  mode  of  limitation,  the  eftate 
might  be  fettled  by  a  perfon,  on  his  eldeft  fon  and  the  heirs  of  hi^ 
body, — and  if  he  had  no  heirs,  or  having  heirs,  if  they  afterwards 
failed,  then  to  his  fecond  fon  and  the  heirs  of  his  body,  with  like 
limitations  to  his  other  fons  fucceflively  and  their  rcfpedive  i/Fue ; 
and  in  default  of  all  thefe,  to  the  party  himfelf  and  his  he^s.    This' 
appears  the  moft  extended  and  complicated  plan  of  fettlcment,  which 
could  be  efFedied  through  the  medium  of  this  mode  of  limitation. 
Then  came  the  ilatute  dt  donis  conditionalibus.     That  Hatate  took 
away  the  power  of  alienation  of  the  tenants  in  fee  fimple  condi- 
tional, and  thereby  preferved  the  fee  to  the  iffue,  and  the  rcverfion 
to  the  donor.    This 'naturally  gave  rife  to  the  complex  modifica- 
tion of  property,  to  which  the  reverfion  of  an  eilate,  out  of  which 
an  efbte  tail  is  firil  carved,  is  now  fubjedl.    By  this  mode  of  fct-' 
tlement  Jand  was  at  once  completely  taken  out  of  commerce  and 
involved  in  the  intricate  fetters  of  multiplied  entails.    This  may 
be  confidered  2l^  the  fecond  ft  age  of  fettlements.     But  entails  were 
again  fubjedied  to  the  alienation  of  the  tenant  in  tail  by  the  intro- 
du^on  of  common  recoveries,  about  the  reign  of  Ed.  4.  and  the 
introdudion  of  fines  by  .the  ftatutes  of  4.  H.  7.  and  33.  H.  8.     To 
prevent  this,  in  fome  meafure,  women  feized  of  ellates-tail  of  the 
gift  of  their  hufbands,  were  prohibited  by  the  11.  H.  7,  ch.  20. 
nom  alienating  thefe  eflates;   and  hufbands,  feized  in  right   of 
their  wives,  were  prohibited  from  alienating  thofe  tftates  by  the 
32.  H.  8.  ch.  2%,     To  bring  their  eflates  within  the  proteflion  of 
thefe  ftatutes,  it  became  ufual  to  limit  the  hufband's  eftatcs,  to  the 
hufband  and  wife  and  the  heirs  of  the  body  of  the  wife  by  the 
hufband,*— and  to  limit  the  wife's  eflates,  to  the  hufband  and  viife 
and  the  heirs  of  the  hufband  by  the  wife.     The  confequcncc  of  this 
Was,  that,  the  eflace  was  fecured  to  the  parents  during  their  lives, 
itnd  w%i's  fecured  to  the  iflue  againil  the  a6t  of  either  parent.     No* 
fthkig  ihort  of  the  concurrcnra^lof  bolli  paronts^couid  deprive  thel 
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TNole  J40.I  iiTue  of  the  eftate,    A  more  rationd  fyAcm  of  fetdettent*  (par^  [260.  h  1 
ticiilarly;  after  tht  ftatttce  of  the  5s.  H.  8.  ch.  28.  hail  coiibled  ^    ^         ''' 
teDftnts  in  tail  to  Icafc),  coold  oot  perhaps  be  devifed,    The  eftaM 
might  be  limtted  to  the  mate  or  the  female  line,  at  the  pkafore 
of  the  parties.    It  wai  prote&cd  againd  the  caprko  or  extiara* 
gance  of  one  of  the  parties,  (6  ioQ^  as  the  other  refiifed  to  co-> 
operate  tn  unfettering  the  intaiU  while  there  was  a  provifion  for 
voibreieeD  eveata*  by  their  co*K>pevatioa  daring  their  joint  lives  $ 
and,  during  the  life  of  the  furvivmg  parent*  the  fame  effeds  migha 
be  produced  by  the  co-operatioii  of  that  parent  and  the  ifliie  i  and 
after  the  deceafe  of  both  parents  the  eftate  was  reftored  to  the 
iflue,  wich  a  complete  power  of  alienating  it.    It  nmy  be  a  qiteftios 
whether,  even  now,  this   mode   of  fettlement  be  not  the  moft 
proper  for  all  thofe  cafes,  where  by  reafon  of  the  fmallnefs  ol  the 
property,  or  any  other  circomftance,  the  intricate  fyiWm  of  fettle- 
ment, now  in  ofp,  is  not  proper.    This  may  be  defcribed  as  ilm 
thir4fimgt  •/  fettlements.— A  fiwrth  was  effedUd  by  limiting  life 
tlUtes  to  the  parents,  with  remainders  to  their  mbom  children  by 
purchaie.    This  was  introduced,  foon  afcer  it  wai  diicorered*  how 
completely  eftaies  tail  of  every  defcripcion  were  fnbjed  to  the 
alienation  of  the  tenant  in  tail  by  fine  or  recovery.    Bat  it  did  not 
^foon  bscome  general.    It  was  obvious,  that,  in  every  caie,  where 
the  parent  was  himfelf  the  immediate  reverAooer,  and  in  t^^rf 
cafe,  where,  the  parent  not  being  the  immediate  reverfioner,  the 
concurrence  of  the  immediate  reveriioner  could  be  procured,  the 
^nborn  children  were  at  the  mercy  of  the  parent.     Thi)  gave  riie 
to  the  introdudion  of  truftees  for  prefer ving  coothigent  remainders. 
This  iimitation  \i  fuppofed  to  have  been  firift  difcoverdl  and  introduced' 
into  pradice  by  Sir  Francis  Moore,  during  the  time  of  the  ufurpa- 
tion.  Whatever  doubts  may  formerly  have  been  entertained  on  this 
head,  it  is  now  fettled  beyond  the  reach  of  controverfy,  that,  nader 
a  limitation  of  this  defcription,  the  truftees  take  a  vefted  eftate  of 
freehold.    The  interpoiition  of  this  eftate  prevents  the  teiuuit  fbt 
life  from  furrendering  to  him  in  the  reverfion,  and  if  he  aliens  hia 
eftate  by  any  of  thofe  modes  of  conveyance,  which  woold  other- 
wife  deftroy  the  contingent  remainders,  and  by  a  neceffary  confe- 
quencer^e  9  forfeiture  of  the  eftate,  it  authorizes  the  trofteea  to 
enter  for  the  forfeiture.    This,  to  ufe  one  of  the  explanatory  ex- 
prefiions  inferted  in  thefe  limiutions,  <<  prevents  the  contingent  re-* 
**  mainders  from  being  defeated  or  deft royed.*'— Such  are  the  cir- 
cumflances  which  appear  to  have  given  rife  to  this  moft  frequent 
and  important  limitation*  and  the  eifedls  it  produced ;  and  thus  i( 
ftands  with  refpedl  to  the  alienation  of  the  tenant  for  life  without 
the  concurrence  or  co-operation  of  the  truftees.     With  refpcd  to 
thofe  cafes,  where  the  truftees  co-operate  in  the  alienation^  it  ia 
obvious  the  eftate  of  thefe  truftees. is  that,  which  we  have  before 
mentioned,  of  a  perfon  feized  of  a  life  eftate  in  trnft  for  another  ; 
and  conformably  to  what  we  have  before  obferved  upon  the  aliena- 
tion of  a  perfon  fo  feiaed,  his  fine,  feoffment,  or  common  reco- 
very acquires  him  an  eftate  by  difteifin,  and  vefts  the  eftate  fo 
acquired  by  him  in  the  purchaier.    Here  then  the  privity  of  eftate 
fails;  but  courts  of  equity  again  interfere.    This  alienation  of  tho 
truftees  is  evidently  a  breach  of  their  truft.    If,  therefore*  the  con* 
veyance  be  without  cpnfideration,  and  without  exprefs  notice,  tho 
court  implies  notice.    J  fit  be  with  notice,  then  whether  with  or 
without  conftderation,  the  courts  make  the  purchafer  hold  the 

lands 
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lands  upon  the  truda  to  which  they  were  fubjeft  in  the  hands  of  the 
.  truftees.     But  if  the  conveyance  is  for  a  valuable  coniideracion^ 
and  without  notice,  then  the  courts  panifh  the  breach  of  truft,  by 
decreeing  them  to   purchafe  lands  of  equal  value  to  thofe,  of 
ivhich,  by  their  breach  of  trufl,  they  have  deprived  the  parties^ 
and  to  fetUe  theoi  to  the  ufes  and  upon  the  trufts  of  the  lands 
conveyed.     See  Maufel  v.  Manfel,  2^  Pcere  Will.  678.    Pye  v. 
Gorge,  1;  P.  Wms.  128.  and  Mr.  Fearne's  Eflay  on  Contingent 
li-emainders,  fol.  141,  &c.    It  only  remains  to  obfervc,  that^  though 
\kc  deilrudlion  of  contuigeot  remainders  by  the  trudec  is  puni(hed 
In  the  manner  we  have  mentioned ;  ftill,  where  there  is  a  bare 
tenant  for  life  for  his  own  benefit,  with  remainders  over  in  con- 
tingency, if  he  deilroy  the  contingent  remainders,  it  is  no  breach 
of  truS,  for  where  there  is  no  trufl,  there  cannot  ibe  a  breach  of 
trull;  there  is  no  ground  confequently  for  a  court  of  equity  to  in-> 
tcrferc  in  that  cafe.     I^  is  therefore  left  to  its  legal  confequencesk 
Titles  however  depending  on  the  validity  of  an  aft  of  this  nature 
xan  never  be  recommended.   The  power  of  tenant  for  life  to  deftroy 
contingent  remainders  is  firidijfmi  juris.    It  certainly  therefore 
can  never  ^xpcft  favour,— or  any  thing  beyond  mere  fupport.     It 
is  to  be  obfcrved,  that  it  has  not  yet  been  decided,  whether  a  le- 
gal cflate  of  freehold  created  by  one  deed,  will  fupport  contingent 
remainders  created  by  another.     The  prevailing  opinion  appears 
to  be,  that,  if  ever  this  point  fhould  come  before  a  court,  the  de- 
cifion  will  be  for  the  afHrmative.      It  fometimes  happens  that 
contingent  remainders  are  limited  to  the  jfbns  of  a  perfon  who  has 
timfelf  no  life  eftate*     Where  this  is  done,  it  is  proper  to  dired, 
in  what  manner  the  rents  fhall  be  applied,  during  the  fufpence  of 
the  contingent  remainder,  and  the  vacancy  of  a  perfon  beneficially 
entitled.     This  may  be  done  by  dire£ling  the  truftees,  during  thAC 
vacancy  or  fufpence,  to  pay  the  rents  to  the  perfons  next  entitled 
for  the  tiine  beio^,  under  the  ufes  or  trufls  of  the  inftrument,  to  a 
vefled  remainder  in  the  eflates,  but  without  prejudice  to  the  edate 
of  the  children  afterwards  coming  in  exiflcnce*    If  no  fuch  di- 
teftion  is  given,  the  (ettler  and  his  heirs  would  probably  be  confi* 
dered  a>  iniitled  to  the  then' intermediate  profits,  as  an  undifpofed 
part  of  the  inheritance,     'the/fib  and  ultimate  ftage  of  fettleakeiHs 
appears  to  have  been  effeded,  by  the  introduflion  of  powers  undtr 
the  ftatute  of  ufes.   ^y  thefe,  as  complete  a  dominiott  over  the  pro- 
perty which  is  the  fubjeA  of  the  fettlement  is  given,  to  the  f^arty 
And  his  truftees,  as  if  it  were  not  the  fabjeft  of  fettlement ;  at  thd 
fame  time,  that,  the  property  or  its  value,  is  completely  fecufed  to 
.  the  parties,  to  their  iiTue,  and  to  all  other  daimants.     Confid^rad 
in  this  point  of  view,  the  plan  and  efFefts  of  a  marriage  fetdement, 
as  fuck  fettlements  are  now  ufuallv  framed  in  Engla^l,  Afo  "iWf 
ilriking ;  and  will  bear  a  companion  with  the  marriage  contradi 
of  any  other  country.    iThefe,  generally  fpeaking>  either  fetter  the 
property  fo  much  as  to  take  it  entirely  out  of  commerce,  «s  h 
done  by  the  taihits  of  Scotland  with  irriiant  and  refihti'Uf  cLi^, 
or,  like  their  fettlements  of  what  is  oMci^Jimpit  deftinatioH,  leava 
it  io  fnuch  under  the  controul  and  dire^ion  of  the  parents,  as  to 
give  litde  fecurity  for  its  fafe  traalinifnon  to  the  iflue. 

IV.  Trufttes  tithtr  an  /uch,  b^  thi  expre/s  or  infUtd  dtclar4f^ 
tkn  y  the  party,  9r  an  made  fach  by  a  court  of  equity,  --•  In  .a 
court  of  equity  it  is  fufficient  that  the  trufl  appears;  and  if  the 
p«cty  cceatiog  the  truft  )^s  not  appointed  his  own  truftee,  the 
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(Note  249.]    court  of  equity  will  follow  the  IcgaT  eftate,  and  decree  the  perfosl  [200.  &•  I 
in  whom  it  is  veiled  to  execute  the  truil.     See  ant.  113.  note  ^.  ^    ^   *     ' 
it  being  a  rule  which -admits  of  no  exception,  that  a  court  of 
equity  never  wants  a  truflee. 

V.  Another  rule  which  admits  of  no  exception,  is,  that,  e^uif/ 
a^j  upon^  the  ferfon  and  not  upon,  the  thing.  The  confequehce  is^ 
that,  if  the  eflate,  of  which  the  party  is  a^ually  feized,  id  not  com* 
menfurate  to  the  truli,  equity  cannot  enlarge  it.  Suppofing  there- 
fore y^.  to  be  fcized  of  an  eflate  in  fee  fimple,  in  trull  for  b» 
and  his  heirs,  and  that  A.  conveys  the  legal  eilate  to  the  ufe  of  C 
for  life,  with  remainders  over ;  C.  and  the  remainder- man  would 
be  truliees  for  B, ;  and  B.  being  entitled  to  the  whole  equitable 
fee,  would  b^  entitled  to  a  conveyance  of  it  to  him.  Ifi  thercforP» 
the  modifications  of  the  legal  eflate  be  fuch,  as  enable  parties  to 
convey  the  fee,  a  conveyance  mull  be  made  by  the  fame  means 
a.s  if  it  were  a  conveyance  for  a  valuable  confideration.  Confe* 
quently,  if  any  of  the  parties  fhould  be  feized  in  tail,  a  fine,  or  re- 
covery, as  the  cafe  happens,  would  be  neceflary ;  and  if  the  tenant 

in  tail  fliould  happen  to  be  an  infant,  the  infant  cannot  convey  | 

without  levying  a  line  or*  fuffering  a  recovery.    The  (lar.  7.  Ann, 

chap.  19.  authorizes  infants  to  convey  in  the  manner  therdn  mei>- 

tioned,  under  the  diredlion  of  the  court  of  chancery.    This  ba» 

been  held  to  extend  to  their  levying  fines  and  fuiFering^rccoveries,, 

where  the  nature  of  their  cdates  have  required  thefe  aBufances,  to 

perfed  the  conveyances.    See  3.  Atkyns  164.  479.  and  559.   Com. 

Rep.  615.    Barnes  217.     But  fomcttmes  the  modifications  of  the 

legal  eilate  are  fuch,  that  even  fines  and  recoveries  are  not  futii- 

cient  to  convey  a  fee.     In  this  cafe  application  to  parliament  i» 

ncccffary. 

VI.  It  is  fometimes  doubtful,  ivhether  an  eflate  he  legator  equitahle. 
The  leading  authorities  upon  this  point,  are,  Burchet  v.  Durdanr, 
z.  Vent.  312.  Broughton  v.  Langley,  2.  Salk.  699.  Shepherd's 
ToQchflone,  483.  Simfon  v.  Turner,  id  Equity  Caf.  Abr.  3^3. 
Lady  Jones  v.  Say  and  Sele,  8.  Vin.  262.  Silvefter  v.  Wiifon, 
J^  Term  Rep.  44.4*  and  Thong  v.  BedTord,  i.  Bro.  Cha.  Cafes, 
3 1 3.  The  refult  of  thefe  cafes  fccms  to  be,  1  ft.  That,  a  devife  to 
A.  and  his  heirs,  in  trufl  for  B,  and  his  heirs,  without  any  ulterior 

-    words,  is  an  ufe  executed  by  the  flature  in  B, ;  and  fo  alfo  would 

'    be  a  devife  to  J.  and  his  heirs,  in  trufl  to  permit  B.  and  his  heirs 

to  receive  the  rents  and  profits.     2dly.  That,  a  devife  to  A.  and 

.  his  heirs,  with  dircdions  to  difpofe  of  the  eftate,  or  of  the  rents  in 

'    fuch  a  manner  as  neccfTarily  requires  the  legal  eflate  fhould  refide 

'    in  him,  will  of  courfe  veil  the  legal  eilate  in  him.     3dly,  There 

feems  ground  to  contend  that  a  mere  devife  to  A,  and  his  heirs, 

Mpon  trull  10  receive  the  rents  and  pay  them  over  to  B,  fiioukl 

* "  give  the  legal  eflate  to  J,    To  this  the  cafe  of  Silvefter  v.  Wiifon 

licarly  approaches.     4thly,  Where  an  eftate'  is  given  to  4.  anti 

his  heirs,  upon  truft  to  difpofe  of  the  rents  in  a  particular  manner 

•    during  the  life  of  B,  arwl  after  the  deceafe  of  ^.  to  ftand  Icized  6f 

'  tthe  lands  to  the  ufes  therein  mentioned;  there,  as  the  nature  of 

the  trull  does  not  require  that  the  legal  elt&te  fhall  refide  in  A,  for 

a  l6nger  term  than  the  life  of  B,  the  court  will  not  confider  the 

ufe  to  be  executed  in  him,  for  a  longer  term  than  the  life  of  B.  ; 

but  will  confider  the  ufe  as  executed  in  the  truftee  during  the  life 

of  J?,  and  afterwards  in  the  ceftuy  que  ufe.    5thly,  Where  there  is 

.  4  iUnitation  to  one  for  life,  remainder  to  trufteea  and  their  heirs 

'  •     "'  ..  X     •        ;  fof 
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for  preferving  contingent  remainders,  and  the  edate  of  the  truftees 
is  not  reilralned  to  the  ufe  of  the  tenant  for  life ;  in  a  deed  the 
trudees  would  certainly- be  confjdcred  as  taking  the  whole  fee. 
JBatin  a  will,  as  the  nature  of  their  trull  requires  that  they  (hould 
take  the,  legal  eftaie  on]y  during  the  life  of  the  tenanp  for  life, 
and  the  fubfequent  dcvife  is  generally  introduced  by  the  words, 
"  and  after  the  death  o^  the  tenant  for  life,"  there  feems  reafon  to 
contend,  tiiey  (hould  be  confidered  as  taking  the  legal  eltate  for  the 
period  of  his  life  only ;  that  being  evidently  the  toftator*s  intention, 
which  in  wills  has  (o  powerful  an  operation  in  controuling  the  legal 
operation  of  the  words.  See  Shapland  v«  Smith,  i.  Bro.  Ch.  Ca« 
75.  and  Boteler  v,  Allington,  ibid.  72. 

VII.  There  is  a  MjiinJicn  hei-ween  poiuers  and  trujls*     Devifes 
tire  fometimes  framed  in  fuch  a  manner,  as  to  make  it  uncertain 
whether  the  legal  ellate  is  vefted  by  t'lCm,  in  the  truftces,  upon 
truil  to  difpofe  of  it  according  to  the  direclion^  of  the  tellator,  or 
whether  the  legal  eftate  is  fufFercd  to  defcend  upon  the  heir  at  law, 
or  is  devifed  to  others,  with  a  power  to  the  perfons  mentioned  for  * 
that  purpofe  by  the  teftator,  to  difpofe  of  it.     This  is  very  ira* 
poftant,  and  foaietimes  not  clearly  to  be  afccrtaincd.     See  ante 
fo.  113.  a.  note  2.  on  the  devife  of  an  eflate  to  be  fold  by  exe- 
cutors where  it  vcAs  the  ellave  in  the  executors,  and  where  it 
merely  gives  a  power  to  fell  it.    It  is  obfcrvablc  that  where  there 
is  a  devifc  .to  executors  to  fell,  the  flatute  of  21.  H.  8.  makes  it 
lawful  for  one  of  the  executors  to  fell  without  the  other ;  and  in 
Bonifant  v.  Greenfield,  Cro.  Eliz.  80.  it  was  decided,  that,  this 
Ilatute  extends  equally  to  thofe  cafes,  where  the  legal  eilaie  is  de- 
vifed to  the  executors,  as  to  thofe,  where  a  mere  power  is  given 
to  fell.     But  the  taking  of  the  conveyance  from  one  executor  only, 
19  liable  to  objeflions.     One  is,  that  the  other  executor  may  have 
previoufly  fold ;  in  which  cafe  the  firll  vendee  would  be.  prefer- 
red.    Tne  other  arifes,  where  the  will  exprefsly  requires,  that  all 
the  truftees  lliould  join  in  the  receipt  for  the  purchafe  money, 

VIII.  )^y  the  ilat.  29.  Cha.  2.  cap.  3,  fee.  8.  it  is  provided, 
*'  That  all  declarations  and  creations  cf  trufi  in  lands  or  heredi^ 
*'  taments  mufl  he  in  ^writing;  figned  by  the  party,  or  by  his  laft 
•*  will  in  writing,  or  elle  void,  except  trufts  ariling  by  implication 
**  of  law,  and  transferred  and  extinguiflied  by  ads  ofl^vv."  A 
perfon  purchafing  land  in  the  name  of  another,  has  always  been 
held  to  be  within  this  defcription.  But  it  has  alfo  been  held,  that 
this  implied  trufl  may  be  rebutted  by  circum (lances  in  evidence; 
and  therefore,  where  a  father  has  purchafed  in  the  name  of  a 
fon,  or  a  grandfather  in  the  name  of  a  grandfon,  it  has  often  been 

"  held  to  be  intended  as  an-  advancement  for  the  fon  or  grandfon, 
and  not  as  a  truil  for  the  purchafer.  This  conllrudlonof  trufts  b/ 
a  court  of  equity,  is  conformable  to  the  conllruflion  of  ufes  by  the 
courts  of  law.  There,  a  feofFtncnt  without  confideration,  when  no 
ufe  was  declared,  was  always  held  to  operate  to  the  ufe  of  the 
feoffor.  But  when  it  was  to  a  fon  or  grandfon;  the  confideration 
of  blood  intervened,  and  it  was  held  to  operate  to  the  ufe  of  the 
fon  or  grandfon.     This  doftrine  is  often  reforted  to  in  the  cafe  of 

'  grants  of  copyholds  where  the  fon  of  a  grantee  is  a  nominee* 
There  the  implication  in  favour  of  thcjibn  is  not  fb  flrong,  as  there 
is  a  neceflity  of^  mentioning  fome  life,  for  the  purpofe  ot  filling  up 
the  eflate.  Yet  in  thefe  cafes,  with  fome  exceptions,  (fee  parCN 
cularly  Lane  v.  Dightooi  Amb.  400.)  it  is  confidered  So  far  an  ad- 

(  B  0  2  )  vancement 
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[Note  249.3   vancement  for  the  child,  that  it  is  incumbent  on  the  perfon  claim-  r209«  h 
ing  agamft  the  child  to  (hew  that  it  was  not  (o  intended.    In  the 
cafe  of  Dyer  and  Dyer«  heard  in  the  exchequer  Nov.  20,  ti,  and 
27,  J788ythis  do(£trine  was  very  fully  entered  into,  and  explain- 
ed mch  the  greateil  learning  and  pcff^^cuity/  by  the  then  chief 
baron  Eyfe. 

IX.  The  favour  which  15  (hewn  to  dd  tenants,  by  granting  them 
i  renewal  of  tlicir  leafes;  preferably  to  a  ftranger,  has  given  them, 
In  the  eye  of  the  law,  an  intcrell  beyond  their  fubfifting  tcrm'j 
and  ihi3  intereR  is  gener.-tlly  termed  their  tenant  right  Gfrent-i^aL 
This  IS  particularly  applicable  to  Icafes  from  the  crown,  from  the 
thurch,  from  colleges,  or  front  other  corporations.  In  thefe  cafes, 
it  often  happens,  that  the  fituaiion  of  the  parties  is  fuch,  thdt, 
there  are  fiicccflive  renewals  of  the  Itafc,  or  fucccifive  enlarge- 
ments of  it  by  rcverfionary  grants.  On  the  one  hand,  the  property 
!s  more  valuable  to  the  a^ual  tenant  than  any  other  perfon;  he 
can  therefore  afford  to  pay  more  for  (he  renewal  than  another^ 
On  the  other;  there  is  a  natural  partialJty  in  the  leffors  to  the 
prefcnt  tenants,  paJ'ticularly  if  they,  or  thofc  under  whom  they 
ilaim,  have  long  been  tenants  of  the  land  in  quefiion.  Thefe  cir- 
cumftanccs  have  produced  what  is  called  tenant  right.  Attempts 
have  been  made  to  ellablifli  au  obligation  in  landlords  to  renew, 
ijut  they  have  not  fucceedfd.  The  renewal,  therefore,  is  Aill  a 
Matter  of  favour  and  of  chance ;  bnt  Js  fo  far  valuable,  that,  ic 
enhances  the  price  of  the  property  oh  falcs.  Provifions  for  re- 
\icwal  are  inferted  in  mortgages  and  fcttlements ;  and  the  right  of 

farties  to  this  chance  of  renewal  is  guarded  by  cotrrts  of  equity, 
n  mortgages  of  this  fpecies  of  property,  where  this  chance  of 
renewal  exilb,  there  (hould  always  be  inferted  ilk  the  mortgage 
deed  a  covenant  from  the  mortgagor  for  tl>c  renewa=I  of  the  leak*, 
and  for  veiling  fuch  new  1  cafe  in  the  mortgagee;  with  an  agrees 
tnent,  that,  if  the  mortgagor  ncgleOs  to  renew,-  it  fhaW  be  lawful 
for  the  mortgagee  to  renew,  and  that  elie  fine  and  expenccs  of 
'renewal  (hall  be  a  chaise  upon  the  premifes,  and  bear  inte- 
reft.  In  fcttlements.  alfo,  there  Ihoold  be  a  power  authoriz.- 
Ing  the  trullees,  from  time  to  time,  to  renew  the  feafes,  and  for 
that  porpofe  to  raife  money  by  mortgage.  Wl^re  thefe  provi- 
lions  are  not  made,  the  fine  and  expences  are  to  be  paid  by  the 
perfons  having  the  adlual  life  interefl,  and  thofe  entitled  after- 
ward.*, each  contributing  proportionably  fo  their  rcfpeftive  intc- 
rells.  If  the  dftual  tenant  for  life  advances  th«  whole  of  the  mo- 
ney, and  dies  without  having  bden  repaid  it,  tlve  whole  is  a  charge 
upon  the  leafehold  premifes,  and  the  pci^ibnal  reprefcntatives  of 

'  the  tenant  for  life  are  entitled  to  claim  the  whole.  But  if  the 
leafehold  is  charged  with  annuities,  the  annuitants  are  not  bound 
to  contribute.  See  Pickering  v.  BoWles,  i.  Brown's  Chan.  Ca. 
197.  and  the  cafes  there  cited,  and  Nightingale  r.  Lawfon,  ibid. 
440.    As  up  the  protcflion  afforded  by  the  courts  of  equity  to  per- 

*  fens  entitled  to  this  tenant  right,  courts  of  equity  have  fo  far  re- 
cognized the  tenant  right  to  be  a  real  benefit,  and  as  fuch,  entitlec( 
to  their  protedlion,  as  to  decree,,  that,  new  or  rcverfionary  leafes, 

;  (gained  by  undue  means  or  fuppofition  of  the  tenant  right  of  re- 
newal,) fhould  be  for  the  benefit  of  the  perfons  intereftcd  in  the 
ancient  leafes ;  and  confequcntly,  that  thofe,  who  obtain  fuch  new 

*  Icufcs,  and  were  thereby  legally  poffeffed  of  them,  fhould  be  truf- 

'  tees  for  that  purpofc.    The  cafes  on  this  head  may  bt  divided  into 

three 
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three  claiTes.  The  firjl,  where  the  renewfd  has  been  obcsdned  b/ 
perfons  having  no  beneficial  intereft  in  the  old  leafe,  and  no  con^  . 
neAion  with  the  lelTee,  and  has  been  obtained  by  a  fuggpflion  of  what 
was  falfc,  or  a  fuppreflion  of  what  was  true.  The  fecoridi  where 
the  parties  obtaining  the  renewal*  have  no  beneficial  incereft,  but 
are  connedcd  with  the  old  lelTee,  as  guardians,  truftees,  or  exe- 
cutors. The  third,  where  the  perfons  renewing,  have  only  partial 
and  limited  iotereiis,  as  tenants  for  life,  mortgagors,  or  mortga> 
gees ;  in  all  thefe  cafes,  the  parties  renewing,  have  been  uni^ 
Formly  declared  truftees  for  the  perfons  beneficially  i'lterefted,  iu 
the  antient  leafe,  either  wholly  or  in  part,  according  to  the  partf** 
cular  cireumftance  of  the  cafe  :  the  court  prefuming  that  .the-  ne^ 
leafe  was  obtained  by  means  of  the  connedion  with  or  reFifrence  to 
the  intereft  in  the  antient  leafe.  The  cafes  on  the  doctrine  of  the 
tenant  right  of  renewal  are  numerous.  One  of  the  mod  important 
of  them  IS  that  of  Rawe  v.  Chicbeller,  Amb.  715.  Another  very 
important  cafe  on  this  learning,  is  that  of  hce  v,  Vernon,  heard 
on  appeal  to  the  houfe  of  lords,  1 1  May  1776.  The  reafons  for 
the  appellant  in  that  cafe  were  drawn  up  by  the  prefent  editor'* 
snoft  learned  predecefTor  in  this  work,  and  from  them  mod  of  thfe 
preceding  obfervations  under,  this  head,  arc  extraficd. 

X.  It  frequently  happens,  that,  nvbtre  a  real  tftate  is  limited  in 
Jlrid  ftttlement ,  and  a  lea/eJjfld  for  years  $r  other  perjoaal  e/iate  if 

ifrt ended  to  be  fettltd  uton  cor ref ponding  irufts^  the  fct dement  is  mfadc 
by  ailigning  the  leafehold  eilate  to  truftees,  and  declaring  they 
ihall  (land  poiTelTed  of  it,  upon  fuch  trufts  as  are  previouQy  dc« 
clared  of  tne  real  eftate,  or  as  near  thereto  as  may  be,  or  as  the 
rules  of  law  and  equity  will  permit.  This  fhould  never  be  done« 
The  nature  of  real  and  perfonal  eftate  is  fo  difFerenr,  as  tQ 
make  it  almoft  impradicable  to  frame  fuch  a  fet  of  truits  as  wiH 
in  every  poifible  event,  or  even  in  the  common  contingencies,  carry 
the  perlonal  eitate  in  the  fame  courfe  of  devolution  as  the  real  eilate-; 
and  the  modes  of  doing  it  are  fo'v.arioUs,  that  hardly  two  profefiional 
men  would  agree  upon  the  fame  plan.  The  belt  method,  therefore, 
is,  to  infert  a  complete  fet  of  limitations  for  the  perfonal  eftate.  If 
however,  from  the  fmallnefs  of  the  property,  it  is  thought  advifeable 
to  do -it  by  way  of  reference  to  the  limitations  of  the  real  eftate,  a 
declaration  may  be  inferted,  exprefiing  that  the  leafehold  or  perfonal 
eftate  (hall  not  vcft  abfolutcly  in  any  child  or  children  of  any  tenant; 
for  life,  unlefs  or  until  he,  ihe,  or  they  (hall  attain  the  age  of  twenty, 
one  years,  prpvided  however  that  fuCh  child  for  the'^time  being 
may  during  his  minority  be  entitled  to  the  rents  and  intereft, 
The  nature  of  leafehold  for  lives  is  much  more  analogous  to  tha? 
of  eftates  of  inheritance ;  and  therefore,  generally  fpcaking,  may 
be  fettled  by  reference  to*  previous  limitations  of  tjje  fee  fimplu 
eftate.  The  ftiort  mode  of  reference  may  be  ufed  in  the  powef 
of  fak  ufually  infcrted  in  fettlements,  where  the  parties  are  autho- 
rised by  it  to  purcbafe  leafehold s  for  years.  §ec  ppley  v.  BorrelJ^ 
|.  Bro.  Cha.  Cafes,  274. 

XI.  It  was  obferved  before,  that  one  of  the  principal  pbjeAs  of 
the  legiflatorc,  in  paffing  the  ftatute  of  ufes,  w^s  to  rcftore,  in  fom? 
pieatzre,  the  notoriety  of  the  old  common  law  conveyances ;  bus 
that,  ihcii?  views,  in  this  refpedl,  were  almoft  totally  defeated,  by  thi^ 
jntrodudlion  of  conveyances  by  leafe  and  releafe,  and  by  the  pre- 
fervatifij  of  ttfes,  under  the  appellation  of  trufts.  The  legiflature 
ija^Sf  at  diffcrcpt  times,  made  attempts  to  r^mtdj  f^f  miAkiff  (^^ijing 
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£  Note  249.]  from  the  /tent  transfer  of  property  to  'which  this  Jfatute  has  giveiiT  2Q0.h 
rife.  Among  cbefe  atteiripis  may  be  reckoned  the  (latutes  againft  ^ 
fraudulent  conveyances  and  devifes,  13.  Eliz.  c.  5.  27.  Ellz.  c.  4. 
and  3.  W,  &  M.  c.  14.  but  particularly  the  ftatute  of  29.  Car.  2.  c.  3. 
.commonly  called  the  Statute  of  Frauds  and  Perjuries,  which  pro- 
vided againll  conveying  any  lands  or  heredicamenis  for  more  than 
\hree  y^ears,  or  declaring  irufts  of  them,  otherwiic  than  by  writ- 
jng.  Sec  ant.  48.  a.  not.  3.  With  the  fame  views  have  bfcn 
paffcd  the  a£ls  for  rcgiftering  deeds  refpcfting  lands  in  the  Weft, 
£aft,  and  North  Ridings  of  the  county  of  York,  and  in  the  county 
of  Middtefex.— 2.  &  3.  Ann.  c.  4.  6.  Ann.  c.  35.  7.  Ann.  c."2C. 
and  8.  Geo.  2.  c.  6.  Upon  a  funilar  principle  was  pafTed,  the  fa- 
lutary  and  beneficial  aft  of  the  I7ih  of  his  prefcnt  majelly,  c.  26. 
for  rcgiflering  the  grants  of  life  annuities.  With  refped  to  the 
lafl  Aatute,  it  is  to  be  wiihcd,  that  the  legiflature  would  enable 
perfons  redeeming  or  re-purchafm^  annuities  granted  by  them,  to 
enter  an  account  of  fuch  rederapt  on  or  re-purchafe  upon  the  re- 
£i(ler ;  for  as  it  is  an  impeachment  of  a  perfon's  credit,  that,  annuities 
of  this  nature  Aiould  be  recorded  againil  him,  it  is  but  reafonable, 
that,  when  he  has  redeemed  cr  re-purchafed  them,  that  (hould  be  as  1 

publicly  known  and  afcertaincd  as  his  grant  of  them.  But  for 
want  of  fome  regulation  of  this  kind,  perfons  lie  under  the  imputa- 
tion  of  being  fubjeft  to  Uie  payment  of  annuities,  after  they  are 
liberated  from  them.  On  the  llatute  of  the  29.  Car.  2.  c.  3.  the 
courts  have  decided,  that  as  it  was  m;ide  with  a  defign  to  prevent, 
either  in  marriage  or  in  any  other  treaties,  uncertainty,  perjury, 
and  contrariety  of  evidence,  the  cafes  not  liable  to  thcfe  incon- 
veniencics  are  not  within  it.  See  1.  Eq.  Ca.  Ab.-19.  The  courts 
fecm.  to  have  favoured  a  like  equitable  conflruftion  of  the  ilatutes  for 
the  regiftration  of  deeds.  Thus  in  the  cafe  of  Le  Neve  v.  Le  Neve, 
X.  Vez.  64.  lord  Hardwicke  decreed,  that,  if  a  deed  rtfpedling 
lands  in  any  of  the  regifter  counties  is  not  regiftercd,  and  after- 
Wards  the  fame  lands  are  fold,  or  mortgaged,  by  a  deed  properly 
regiftered  ;  if  the  perfon  claiming  under  the  fecond  deed  has  notice 
of  the  firll  deed,  the  perfon  claiming  under  the  firll  deed,  tho'  it  is 
not  regiftered,  fhall  be  preferred  to  him.  The  general  dodtrine  of 
thefe  decifions  is  founded  on  principles  both  juA  and  equitable, 
when  applied  to  particular  cafes ;  yet  it  may  be  doubted  whether 
a  more  rigid  adherence  to  the  letter  of  theie  ftatutes,  particularly 
that  of  the  29.  Car.  2.  c.  3.  would'not  have  been  more  beneficial 
'  to  the  public.  The  French  (hewed  a  much  more  rigid  and  perti- 
nacious adherence  to  the  letter  of  their  laws  refpedmg  the  regif- 
tration  of  deeds  and  wills.  By  laws  of  that  kingdom  as  ancient  as 
the  16th  century,  particularly  an  ordonnance  ot  Henry  II.  of  the 
year  1553*  it  was  ordered,  that  all  wills  and  deeds,  containing  fub* 
iiitutions  of  eftatcs,  (hould  be  regiftered  within  a  particular  period 
of  time.  If  they  were  not  regiftered  within  that  time,  the  courts 
feem  to  have  doubted  whether  they  were  binding  even  on  the  par- 
ties, in  whofe  favour  the  fubftitutions  were  made ;  but  it  was  al- 
ways fettled,  tliat  the  fubftitutions  were  of  no  force  againft  credi- 
tors or  jjurchafors.  Several  points  of  the  laws  refpeftmg  fubftitu- 
tions being  unfettled,  and  the  laws  refpe^ing  them  being  .different 
in  different  parts  of  the  kingdom,  they  were  all  reduced  into  one 
law,  by  the  celebrated  ordonnance  of  Auguft  1747.  That  ordon- 
nance was  framed  by  the  chancellor  D'AeueiFeau,  after  taking  the 
fentiments  of  ^\tr^  parliament  in  the  kingdom  upon  forty-five 

different 
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different  queflions  propofed  to  them  upon  the  fubjedV.  The  thirty- 
ninth  question  is,  **  Whether  a  creditor  or  purchafor,  having  notice 
•*  of  the  fubditutiony  before  his  contract  or  purchafe,  is  to  be  ad>- 
^  initted  to  plead  the  want  of  regiliration  ?"  All  the  parliaments, 
except,  the  parliament  of  Flanders,  agreed,  that  he  was;  that,  to 
admit  the  contrary  do^lrine  would  make  it  always  open  to  argu- 
menty  whether  he  had  or  had  not  notice  of  the  fubftitution ;  thac 
this  would  lead  to  endlefs  uncertainty,  confuiion,  and  perjury;  and 
that  it  was  much  better  that  the  right  of  the  fubjed  ihouJd  depend 
upon  certain  and  fixed  principles  of  law,  than  upon  rules  and  con* 
ilru^iions  of  equity,  which  muil  be  arbitrary,  and  confequenlly  un- 
certain*  The  ordonnance  of  Augull  1747  was  framed  accord- 
ingly. Thofe  who  have  commented  upon  that  ordonnance  lay  it 
down  as  a  fixed  aid  undeniable  principle,  that,  nothing,  not  evea 
Che  rood  a<^oa1  and  direA  notice,  countervails  the  want  of  regiHra- 
tion;  To  that  if  a  perfon  is  a  witnefs,  or  even  a  party,  to  the  deed 
of  fubftitution,  fiill,  if  it  is  not  regiliered,  he  may  fafely  purchafe 
(he  property  fubilituted,  or  lend  money  upon  a  mortgage  of  it. 
Sec  ^e/ficns  conceruant  les  Suhfiitutiens,  ToiJouJe,  17  70;  and  Com^ 
mentaire  de  V  Ordonnance  de  Louis  XF*  fur  la  SubftUutions,  par  Mr* 
Furgolei  a  Paris,  1 767. 

Xil.  The  courts  have  in  part  remedied  the  mi/cbief  arijingfrcm 
the  admij/ion  of  trufis^  nuith  refpeS  to  the  ceftuy  que  truft,  by  making 
ferfons  paying  monsy  to  trujiees^  ^*ith  notice  cf  the  trufl,  aif'wer'* 
ahte,  in  Jome  cafes,  for  the  proper  application  of  it.  Lord  Mans-. 
field,  in  his  very  diiUnguilhed  argument  m  the  great  cafe  of  Bur* 
^zU  V.  Wheate,  obfervcs,  *'  that  the  cefluy  que  truft  is  adually  and 
"  abfolutely  feifed  of  the  freehold,  in  the  confideration  of  a  court 
«  of  equity ;  that,  the  trult  is  the  land,  in  that  court ;  and  that,  the 
^<  declaration  of  the  trull  is  the  difpofitionof  the  land."  It  iL 
perhaps,  co>  be  wifhcd,  that  the  operation  and  confequences  or 
truft s  had  been  confined  to  the  trudee  and  ceftuy  que  truft.  There. 
is  no  doubt  but  the  dodrine  In  queilion  is  in  many  inflances  of 
great  fervicc  to  the  ceftuy  que  truft ^  as  it  prefcrves  his  property 
from  the  peculations  and  other  difaliers  to  which,  if  it  were  left 
folely  to  the  difcretion  of  the  truilee,  it  would  necefiarily  be  fub-. 
jed.  Yet  it  may  be  queftioned,  whether  the  admiffion  of  it  is 
pot,  in  general,  produdive  of  more  inconvenience  than  real  good,. 
For  in  iome  cafes,  if  the  ceftuy  que  truft  is  an  infant,  or  otherwifd 
incapable  of  giving  aiTent  to  the  payment  of  the  money  to  tha 
trainee,  the  perfons  paying  it  cannot  be  indemnified  againll  the 
truilees  mifapplication  Mi  it,  but  by  paying  it  under  the  fandion  of. 
a  court  of  equity.  This  retards,  and  often  abfolutely  impedes  the 
progrefs  of  bufixiefs,  involves  the  parties  in  an  expenfive  andi  in^ 
iricate  litigation,  and  puts  them  to.  a  very  great,  aiu),  in  other  rc- 
fpedls,  an  ufelcfs  expence.  To  avoid  this,  it  is  become  ufual  ta 
infert  a  claufe  in  deeds  or  wills,  that  the  receipts  of  the  truflees 
fliall,  of  themfelves,  difcharge  the  perfons  to  whom  they  are  given^ 
from  the  obligation  of  feeing  to  the  application  of  the  money  paid 
by  them.  In  fome  inflances,  without  any  claufe  of  this  nature,  a 
perfon  paying  money  to  ^  tr^ftee  is  npt  aniwerable  for  the  mifap- 
plication of  it,  though  he  has  notice  of  the  trufl.  J'erhaps  the 
following  diAindions  and  obfervations  will  be  found  of  ufe  towardf 
obtaining  an  accurate  knowledge  of  the  rules  of  equity  upon  this 
complex  fubjcd* — lyy/y.  With  regard  to  pcrfonal  eftate,  it  is  evfery 
^{^ef(  admitted^  tlif^t  if    t^Aator,  pofTeiTed  of  peribnal  etoe  onl)^ 
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[Note  149.]     ^ies  indebted,  Ravine  by  hi$  will  dirtfEled  hift  eftttes  to  be  (old  foe  [290.  k] 

the  ptyment  of  his  dfbts,  whether  hs  fpecifies  them  or  not,  the 
mortgagee  or  purchafor  of  any  part  of  his  perlbnal  a/Tets,  is  not 
bound  to  fee  to  the  application  of  his  mortgage,  or  purchafe-mo- 
ney.  See  Elliott  and  Merry man^  fiamardiln>n  Rep.  in  Cha.  pago 
78.  But  if  he  ehargn  m/pecific  part  of  bit  fer/omdtj  with  the  pay- 
ment of  a  fpeciiic  debt  or  legacy*  it  feems  to  have  been  a  matter 
of  doubt  how  far  the  purchafor  of  that  fpecific  part  was  anfwerable. 
In  the  cafe  of  Bill  v.  Humble,  2.  Vem.  444.  the  mafter  of  the 
rolls  decreed,  that  a  rcorcgagee  of  a  term  of  years  from  an  exe- 
cutor (which  term  cf  years  was  fpecifically  bequeathed)  was  not 
anfwerable  for  the  mifapplication  of  his  purchafe- money  .—This 
decree  was  reverfed  in  thehoufe  of  lords  in  1703-4 ;  bqt  from  the 
account  given  in  Viner,  7.  vo).  43.  pi.  15.  and  1^.  Vin.  rai. 
pi.  II.  (here  is  reafon  to  fuppofe  the  revcrfal  was  founded  on  par- 
ticular proof  of  fraud.  Two  cafes  in  Peere  Williams,  Ewer  v. 
Corbett,  and  Bunting  v.  Stonard,  vol.  a.  p.  148.  &  1^0.  coincide 
with  the  maAer  of  the  rolls  agatnft  the  houfe  of  lords:  And  fee 
Gilbert's  Reports,  113.  Mead  v.  lord  Orrery,  3.  Aik.  2^5.  Ithil 
V.  Bears,  i.  Vez.  315.  Plow.  Com.  543.  54^.  It  fiiould,  how- 
ever, be  obferved,  that  the  principle  on  wl^ich  the  courts  have 
founded  their  opinion,  that  the  purchalbr  or  mortgagee  of  any  part 
of  the  teftator's  aflets  fpecifically  bequeathed  is  not  anfwerable  for 
the  mifapplication  of  his  purchafe  or  mortgage  money,  is,  that  the 
whble  of  the  perfonal  ellate  being  bound  to  pay  the  debts  of  the 
teftator,  that  fpecific  part  (though  fpeciflcally  charged)  is  liable 
with  the  reft :  it  has  therefore  been  held*  that  the  purchafor  mull 
9ot  hare  iiotice  that  there  are  no  debts,  or  that  the  debts  are  paid. 
With  the  latter  doflrine  the  modern  pra^lice  of  the  profeifion  ac- 
cords. It  has  been  carried  fo  far,  that,  even  where  an  executor 
has  fold  or  mortgaged  his  teftator's  property,  for  his  own  debt, 
h  has  been  held  good.  The  reafon  of  thele  cafes  is,  that,  the 
property  of  the  teftator  veils  abfolutely  in  the  executor,  both  at 
law  and  in  equity  ;  fo  that  the  demand  of  the  creditors  and  lega- 
tees are  perfonal  upon  the  executor;  they  are  no  lien  upon  the 
property  in  his  hands,  or  in  the  hands  of  the  aflignees,  from 
him  4  the  executor  is  entrufted  with  the  difpofition  of  the  pro* 
perty ;  and  no  third  peribn,  therefore,  ibould  be  implicated  in  it. 
''  ^  It  feems  clear  from  Ewer  v.  Corbett,  that  though,  by  fuch  notice  of 
^ere  being  no  debts,  or  of  the  debts  being  paid,  the  purchafor  makes 
Irinfelf  anlwerable  for  his  purchafe  or  mortgage  money;  yet  he  is 
not  bcund,  previously,  to  enquire  and  fatisfy  htmfelf,  that  there  are 
debts  unpaid,  or  that  the  parts  of  the  aflets  not  fpedfically  be- 
queathed are  fufficicot  to  pay  the  debts  and  legacies,  ztilj.  With 
vefped  to  the  dfvift  rf  a  real  ijtutifor  the  faytikfU  ^  dths  :  It  moll 
firil  be  obferved,  on  the  authority  of  the  cafes  of  Cutler  and 
Coxetcr,  2.  Verm  30a.  French  and  Chicheiler,  t,  Vem.  568.  and 
Z*  Vez.  590.  that  if  a  pcrfon  charges  both  his  real  and  perfonal 
eilates  with  the  payment  of  his  debts,  the  perfonal  eftate  muft  be 
firft  applied ;  and  that  it  is  therefore  immaterial,  whedier  die  tef* 
tator  charges  the  perfonal  eAate  in  the  Arft  inflance,  or  iiot.^«Now> 
if  a  perfon  devifes  a  real  edate  to  truilees  to  fell  for  the  payment 
•f  his  debts,  all  the  books  agree  (fee  particularly  the  cafe  above 
cited  of  £Uiott  v.  Merryman,  Spalding  and  ShaJmer,  i.  Vern.  30U 
Culpepper  Vk  AAon,  2.  Chan.  Cafes,  11*5.  221.  1.  Vez.  173,  and 
X15W  CotUell  V.  Ha^ipfon,  a.  Vcrfl,5.  Smith  v.  Quyon,  i^Bro.  Ca. 
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in  Cba»  iS6«)  tb«t  if  the  debts  are  fpedfiedor  fcbnsduled*  the  par- 
diafor  or  raongfigee  a  bound  to  fee  to  the  application  of  his  mo- 
ney; but  that  if  they  are  not  fpecified,  or  fchedaled,  he  is  mat 
bound  to  fee  to  fuch  application.  Js  to  legacies  they,  from  their 
Bature,  mud  be  coniiaered  asfpecifiedorfcheduled  debts;  how  far 
in  thofe  cafes,  where  the  truft  does  not  extend  to  the  payment  of  debts* 
the  pyrchafor  of  a  real  eftace,  is  bound  to  fee  the  money  applied  in 
difcbarge  of  the  legacies,  is  often  a  fubjed  of  difcuifion  and  doubt» 
even  with  the  mod  experienced  pra^doners*— But,  if  the  truft  is»to 
fell  for  the  payment  both  of  debts  and  legacies,  then,  the  truft  to 
pay  the  debts*  intercepts  the  truft  to  pay  the  legacies,  and  as  the 
purchafor  is  not  bound  to  fee  to  the  payment  of  the  former,  he  ne« 
ce(][arily  is  not  bound  to  fee  to  the  payment  of  the  latter.  Thus  in 
J  ebb  V.  Abbott,  heard  in  Chancery  On  the  9th  February  1782, 
lord  chancellor  Thurlow  faid,  that,  where  debts  and  legacies  are 
charged  on  lands,  the  purchaibr  will  hold  free  from  the  claims  of 
the  legatees ;  for  not  being  bound  to  fee  to  the  difcharge  of  debts* 
he  cannot  be  expected  to  fee  to  the  difcharge  of  legacies,  whidv 
cannot  be  paid  till  after  the  debts.  The  prefent  lord  chief  juftice 
of  the  king's  bench,  who  was  counfel  in  the  caufe,  ailented  to 
this  pofition,  and  faid  it  had  been  fo  determined  by  lord  Hard- 
wicke.  Probably  the  cafe  alluded  to  by  him  was  that  of  Rogers  v. 
Skilltcorne,  finoe  reported  by  Mr.  Ambler ;  fee  his  Rep.  foL 
];,d8.^— In  Beynon  v.  Collins,  in  the  fittings  after  Hilary  term 
1788 ;  th^  teftator  had  charged  his  eftate  with  the  payment  of  his 
juft  debts  generally,  and  with  a  legacy  of  800  !•  for  his  daughter 
for  life,  and  after  her  death  for  her  children.  The  truftee  had 
joined  in  a  conveyance  of  part  of  the  eftate  to  a  purchafor,  and 
permitted  the  800 1.  to  come  into  the  hands  of  the  daughter's  huf- 
hand)  and  it  was  wafted.  The  bill  was  brought  by  the  wife  and 
children,  to  have  the  legacy  made  good  by  the  purchafors  of  the 
eftate,  and  againfl^  the  truftee.  It  was  difmifted  again  ft  the  pur- 
chafors. Upon  the  ikearing  (or  further  diredions,  it  was  preiTed 
by  Mr.  Ambler,  that  the  truftee  ftiould  pay  the  cofts  of  the  pur* 
chafca-s.  fiiit  lord  Tburlow  refufed  this,  faying,  that,  as  there  was 
a  general  charge  of  debts,  the  purchafors  were  not  liable  to  fee  to 
the  application  of  the  purchafe  money  in  payment  of  the  800 1. 
and  that,  if  the  plaintift*  thought  fit  to  make  unneceftary  parties, 
the  truftees  ought  not  to  pay  the  cofts  of  fuch  parties,  but  that  they 
muft  receive  them  from  the  plaintiff. — Lands  are  fometimes  devifed 
to  truftees,  upon  truft  to  raife  as  much  money,  as  the  peribnal 
eftate  fliall  fad}  deficient,  in  paying  the  teftator's  debts  and  lega« 
cie«.  It  feems  to  be  the  general  opinion,  that,  a  purchafor  or 
mortgagee  is  not  bound,  in  this  cafe,  to  enquire  whether  the  real 
.eftate  is  wanted  or  not.  It  is  a  nicer  cafe  where  the  lands  are 
not  devifed  to  the  truftees,  but  a  mere  power  is  given  them  to  ieU 
for  the  purpofe  of  raifing  as  much  money  as  the  perfonal  eftate 
ihall  fall  fliort  in  paying.  To  the  valid  execution  of  fuch  a  power, 
the  deficiency  of  the  perfonal  eftate  feems  to  be  a  requifite  circum- 
ftance.  It  may,  therefore,  be  contended,  tha<,  if  there  be  not  the 
deficiency  in  queftion,  the  power  is  not  well  executed,  and  a  ne«> 
ceftary  confequence  of  this  appears  to  be,  that,  if  the  purchafor  can- 
not give  legal  evidence  of  this  deficiency,  he  cannot  make  out 
his  title  under  the  power.  To  prevent  queftipns  of  this  nature 
from  arifing,  it  is  ufual  to  infert  in  all  inftruments  declaring  trufts 
<if  |>erfQnal  e^^te^  SM^d  io  «dl  iyoftr  umeAts  b^  which  i^eal  or  perfonal 

^ftate 
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[Nou  X49*]  tttata  are  vdted  in  tnifiees,  upon  trnfl  to  raife  money  by  file  or  T  2Q0,kT 
IIiOrtgage>  a  cUafe  exprvfil^  dilchargini;  ihe  purchafors  or  roort-  *■  -^  ' 
gigees,  from  the  obligation  oTfeciog  to  the  appJica.tion  oTtbe  mo- 
ney  paid  by  tbem.  A  daide  of  thii  Daiare  Ibould  feldoin  be 
omined.  Where  the  trnft  it  to  laifc,  by  fa!e  or  mongsge  oftkc 
tta\  rHaie,  fo  much  money  as  the  perfonil  eltate  it  defidtBI  ■■ 
producing,  it  fccms  sdviTcable  to  ciiend  this  clanrc  a  degree  for- 
iher,  by  exprefsly  difchvging  the  purctiafor  or  mortgage*  from 
the  obligation  of  raqoiring,  wbcther  the  perfonal  ertaie  has 
been  got  in  and  applied,  atid  by  rxprefsly  amhorizing  the  troRcei, 
to  raife  any  money  ibey  thicic  proper  by  file  or  tnongage, 
■hough  the  perfonil  cflaic  be  not  actually  got  in  or  applied,  tor 
•  h  frequently  happeni,  ibat,  the  getting  in  of  the  petfonal  eflate  is 
Attended  nith  great  delay  and  di6icul:y:  during  which  the  real 
cftace  cannot,  perhaps,  be  rcfoned  to.  Thii  will  be  obviated  ef- 
feflually  by  inferting  a  claafc  to  the  above  effeft.  It  fbould,  bow- 
ever,  be  accompariicd,  with  a  further  dircdion,  thai,  fo  much  of 
the  perlbna]  cftatc,  and  of  the  money  ra-fed  under  the  tnift,  at 
Dull  remain  after  anfweriag  the  purpoles  of  the  trull,  Ihall  be  laid 
out  inland,  to  be  fettled  on  the  dcvifccs  of  the  real  eflatei. — Itfre- 
qticndy  happens,  that,  money  fecjred  upon  mortgages  h  made 
tiie  fubjeil  of  marriage,  fettlcmenti,  and  aEgncd,  upon  various 
tmfti.  In  thi*  cafe,  there  (bould  always  be  a  feparate  deed,  by 
which  the  mortgage  money  act]  the  efbtc  iu  mortgage  fiiould 
be  afligned  to  the  truftces  of  tite  fcttleinent,  wiih  a  declaration 
that  their  receipt  for  tf.c  m-jrtgjge  money  Jhal!  be  a  d(f- 
charge  to  the  panics  P^}'"?  ^'-  '"  m^l^ing  the  affignment  by 
a  feparate  deed,  an  adirsntage  ii  given  to  the  moriganor,  by 
his  being  kept  from  being  implicated  with  the  tmlli  of  the  fei- 
tlemcnt,  and  by  having  that  deed  in  his  coftody,  which  prd'eri'M 
the  chain  of  the  title,  and  which  he  probably  oiherwife  would 
not  have :  an  advantage  alfo  is  given  to  the  pcrfons  interefted 
ID  the  feltlement,  from  having  the  content)  and  operation  of  the 
fetilement  kept  from  the  knowledge  of  the  morigagor  and  tboli: 
claiming  under  him. — In  all  ihefe  cafes  it  Ihould  M  obfervcd.  that, 
the  doArines  of  equity  with  refpeA  to  the  obligation  of  feeing  to 
the  application  of  money,  are  involved  in  many  nice  diilinflions. 
Great  care  therefore  Ihould  be  taken  to  prevent  any  (jneftions 
ariling  upon  them,  by  inferting  the  claufes  above  mentioned,  and 
by  fuch  other  precautions  ai  the  circumAances  of  the  cafe  re- 
quire. 

XlII.  jfi  t>  iht  manner  in  inhUb  cimrii  oftquily  havt  alltmftiJ  i» 
frrottti  Iht  mi/ckitfi  ariJtHgfroai  tire  edmijjiim  ef  trap,  <uiiil>  rcfita 
--  ■'  ■  "'  •  large :-~-T his  has  been  efieded  in  fome  meafutc,  by 
n  laid  down  as  a  general  rule,  that  in  any  comperi- 
.  where  the  equity  of  the  parties  is  equal,  he  who  haa 
prevail.  See  Francis's  Maxims  of  Equity,  6l.  If 
the  legal  eflsle  or  interelt  oflhefubje^  matter  in 
ft  necellarily  prevail  at  law  over  him  whofc  right  ii 
,  and  therefore  not  even  noticed  by  the  courts  of 
vantage  he  carries  with  him,  fo  far,  even  into  a  cooit 
t  if  the  equitable  claims  of  the  parties  are  of  equal 
fill  leave  him  who  has  the  legal  right  in  full  pof- 
nd  not  do  any  thing  to  reduce  him  to  an  equality 
r,  who  has  the  equitable  right  only.— Perhaps  the 
ration  of  thii  verY  imporUot  rule  of  equity,  by  an 
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enquiry  into  the  dodVines  of  courts  of  equity  refpeding  terms  of 
yearSf  attendant  upon  the.  inheritance,  will  not  be  anaccepcabie  to 

the  reader. At  common  law,  leafes  for  years  were  not  fup- 

poled  to  transfer  any  property  to  the  lelTee,  and  were  generally 
of  very  (hort  duration  ;  fpr,  as  they  tended  to  prevent  th£  crown 
of  its  forfeitures,  and  the  lord  of  the  fruits  of  his  tenures,  they 
were  viewed  with  a  very  jealous  eye.     Bcfides,  the  pofieflion  of 
the  lefFee  was  coniidered  as  the  pofleffion  of  the  freeholder ;  and  if 
his  leafe  was  defeated  or  diflurbed,  though  he  could  recover  for  da- 
mages, he  had  no  means  to  recover  the  poifeflion.     Moreover, 
leaies  for  years  were  fubjedl  to  be  abfolutely  defeated,  either  by  a 
real  or  iidtitious  recovery  againll  the  freeholder;  but  in  the  reiga 
pf  Henry  IV.  or,  at  leaft,  in  that  of  Henry  VII.  the  courts  refold- 
ed, tHat  the  lefTce  fhould  not  only  recover  damages,  as  a  recom- 
pence  for  the  lofs  of  the  pofTeflion,  biit  fhould  alio  recover  the 
.  poffcrffion  itfelf.     Afterwards  the  2ifl  Hen.  8.  c.  15.  protected  the 
lefTee  againU  the  efl'cdl  of  fidlitious  recoveries,     Thefe  alterations 
of  the  common  law  gave  the  lefiee  for  years  an  intercft  and  ffabi- 
.lity  which  he  had  not  before.     Still,  in  the  eye  of  the  law,  parti- 
cularly before  the  demolition  of  the  military  tenures,  terms  of  years 
were  in .  every  refped,  except  pecuniary  emolument,  far  inferior  to 
ellates  of  freehold.     This  flability  on  the  one  hand,  and  fubordi- 
Eate  flate  of  property  on  the  other,  made  them  very  proper  and 
convenient  modifications  of  property,  for  fecuring  money  or  any 
otJier  charges  upon  the  fee,  or  for  giving  a  partial  or  temporary 
right  to  the  profits  or  beneficial  property  of  the  land,  in  thofe  cafes 
where  the  owner  wilhed  to  have,  not  only  the  remainder  or  revcr- 
iion,  but  the  adlual  freehold.     Hence  we  find  mortgages  for  long 
terms  of  years  stt'f  frequent  in  the  reign  of  queen  Elizabeth. 
Now,  according  to  our  notions  of  mortgages,  if  the  mortgage  debt 
as  not  paid  at  the  time  appointed,  the  eftate  mortgaged  is  abfolutely 
forfeited  to,  and  becomes  the  property  of,  the  mortgagee,  at  law; 
but  courts  of  equity  permit  the  mortgagor  to  redeem,  on  payment 
to  the  mortgagee  of  his  principal,  interefl,  and  cofls.     Still  this  is 
merely  a  right  in  equity,  the  legal  eflate  continuing  in  the  mort- 
gagee.    Thus,  if  an  eflate  be  demifed  for  a  term  of  years,  with  a 
provifo  making  the  term  void  on  payment  of  a  fum  of  money 
with  interefl,  before  or  upon  a  certain  day,  the  condition  is  not 
confidered  at  law  as  complied  with,  unlefs  the  money  is  paid  on  or 
before  that  very  day;  if  it  is  not  paid  then,  the  elfate  belongs  at 
law  to  ^he  mortgagee,  for  the  remainder  of  the  term.     A  court 
of  equity  allows  the  mortgagor  to  redeem  it,  by  paying  the  prin- 
cipal, interefl  and  cofls,  afcer  that  time.     But  this  fubfequent  pay- 
inent|  though  it  gives  the  mortgagor  the  equitable  right  to  the 
eflate,  does  not  afFed  the  legal  continqance  of  the  term.     In  this 
refped  our  law  differs  from  the  civil  law ;  in  which  a  mortgage  is 
confidered  only  as  an  accefTary  of  the  debt ;  and  payment  at  any 
time,  by  annulling  the  debt,  extinguifhes  the  mortgage.     To  ap- 
.ply  this  doftrine  to  terms  of  years.     After  paymejit  of  the  mort- 
gage debt,  the  term  of  years  for  which  the  mortgage  is  made,  is,  at 
'law, in  the  mortgagee;  but,  in  equity,  the  mortgagor  is  entitled  to 
the  benefit  of  it.   ^f  an  analogy  to  the  cafe  ot  mortgages,  when 
terms  of  years  are  created  for  fecuring  the  payment  of  jointures, 
portions  for  children,  or  for  any  other  purpofe,  they  do  not  deter- 
Biine,  without  a  fpecial  provifion  for  this  purpofe,  by  the  perform- 
^ce  of  the  trails  for  which  they  are  raifed.    Thus  in  all  thefe  cafes, 

th« 
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f  Note  249*]   the  letal  intereft  dwiag  the  continnance  of  the  tcTm,  is  in  the  trof-  \2QQ.  b»] 
tee ;  hot  the  owner  of  the  fee  is  entitled  to  the  equitable  intereft,  L    ^    *   'J 
or  rather  to  all  the  benefit  or  advanuge  which  can  be  made  of  the 
term  during  its  continaance.     As  the  courts  of  common- law*  held» 
that  the  poTfcflion  of  the  lefTee  for  vears  was  the  pofl!effion  of  the 
owner  of  the  freehold,  courts  of'  equity  held,  that  where  the 
tenant  for  years  was  but  a  truflee  for  the  owner  of  the  inheritance, 
be  (hould  not  ouil  his  ^tjluy  gut  iruft,  or  obilru^  him  in  doing  any 
ad  of  ownerfhip,  or  io  making  any  afTurances  of  his  clbice.     In 
thefe  refpeds,  therefore,  the  term  is  confoUdated  with  the  inheri- 
tance.    It  follows  the  dcfcent  to  the  heir,  and  all  the  alienations 
made  of  the  inheritance,  or  of  any  partial  eftate  or.intereft  carved 
out  of  it  by  deed,  by  will,  or  by  adl  of  law.     Whitchurch  v, 
Whitchurch,  2.  P.  W.  236.    9.  Mod.  124.  Gilb.  Rep,  168.  Villiers 
and  Villiers,  z.  Atk.  7.     Hoole  v.  Sales,  2.  Wilf.  329.     Goodciile 
00   the    demifes    of  Norris  and  others  v.  Morgan  and    David, 
I.  Term  Rep.  755.     Still,  though  the  truft  or  benefit  of  the  term 
is  annexed  (o  the  inheritance,  the  legal  interefl  of  the  term  remains 
diltind  and  feparate  from  it  at  law,  and  the  whole  benefit  and  ad- 
vantage to  be  made  of  the  term  arifes  from  this  reparation.     For, 
if  two  perfons,  or  more,  have  claims  upon  the  inheritance  under 
different  titles,  a  term  of  years  attendant  upon  it  is  ili!l  fo  diiHn£k 
from  it»  that  if  any  one  of  them  obtains  an  aflignment  of  it,  then 
(unlefs  he  is  affedcd  by  any  of  the  circumlhnces  which  equity 
confidcrs  as  fraudulent)  lie  will  be  entitled,  both  at  law  and  in 
equity,  to  the  eftate  for  the  whole  continuance  of  the  term,  to  the 
utter  exdufion  of  all  the  other  claimants.     This,  if  the  term  is  of 
long  duration,  abfolutely  deprives  all  the  other  claimants  of  every 
kind  of  benefit  in  the  land.     Suppofmg,  therefore,  J,  purchafes  an 
cdate,  which,  previous  10  his  purchafe,  had  been  fold,  mortgaged, 
leafed,  and  charged  with  every  kind  of  incumbrance  to  which  real 
property  is  fubjed ;  in  this  cafe  J,  and  the  other  purchafors,  and 
all  the  incumbrancers,  have  equal  claims  upon  the  eftate.     This  is , 
the  meaning  of  the  cxpreiTion,  that  their  equity  Is  equal.     £ut  if 
there  is  a  term  of  years  fubfifting  in  the  eftate,  which  was  created 
prior  to  the  purchafes,  mortgages,  or  oiher  incumbrances;  and  J, 
procures  an  affignment  of  it  in  truft  for  himfelf,  this  gives  him  the 
legal  intereft  in  the  lands  during  tht' continuance  of  the  term,  ab- 
ibiutely  difcharged  from,  and  unaffefled  by,  any  of  the  purchafes, 
mortgages,  ami  other  incumbrances,  fubfequent  to  the  creation  of 
the  term,  but  prior  to  his  purchai'e.     This  is  the  meaning  of  the 
cxpreflion  in  auignments  of  terms,  that  they  are  to  protect  the  pur- 
chaibr  from  all  mefne  incumbrances.    But  it  is  to  be  obferved,  that 
jf.  to  be  entitled  in  equity  to  the  benefit  of  the  term,  muft  have 
all  the  following  requifites :  he  mujll  be  a  purchafor  for  a  valuable 
confidcration ;  his  purchafe  muft  in  all  reipeds  be  a  fair  purchafe, 
and  free  from  every  kind  of  fraud ;  and  at  the  time  of  his  pur* 
chafe  he  muft  have  no  notice  of  the  prior  conveyance,  mortgage* 
charge,  or  other  incumbrance.     It  is  to  be  obferved,  that  mortga- 
gees, lcftt:cs.  Sec.  are  purchafors  In  this  fenfe,  to  the  amount  of  their 
leveral  charges,  interefts,  or  rights.  If  anyperfon  of  this  defcription^ 
^nafte^led  by  notice  or  fraud,  takes  a  defe6Hve  conveyance  or  af- 
fignment  of  the  fee,  or  of  any  eftate  carved  out  of  it,  defcAive 
cither  by  reafon  of  fome  prior  conveyance,  or  of  fome  prior  chargp 
or  incumbrance ;  and  if  he  alfo  takes  an  aftlgnment  of  a  term  to  ^ 
truftee  for  himfelf^  of  to  hmkV^  where  he  takes  tl\e  conveyance 
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of  the  inheritance  to  his  truRee ;  in  each  of  thefe  cafes>  he  is  en-« 
titled  to  the  full  benefit  of  the  term ;  that  is,  he  may  ufe  the  legal 
eftate  of  the  term  to  defend  his  poireffioa  during  the  continaance 
tf  the  term,  or,  if  he  has  loft  the  poffefiion,  to  recover  it  at  common 
law,  in  preference  to  all  claimants  prior  to  his  purcbafe,  bat  fubfe* 
qaent  to  his  term.     All  this  was  laid  down  and  explained  by  lord 
Hardwicke,  in  the  cafe  of  Willoughby  and  Willoughby  in  Cha* 
Trin.  30.  Geo.  2.  1756.     i.  Term  Rep.  763^      Upon  the  fame 
principles  was  decided  the  cafe  of  Stanhope  v.  carl  Verncy,  before 
lord  Northingtoa,  in  chancery,  July  27,  176'!.      The  cafe  there 
Was,  that  Henry  Sayer,  being  feiled  in  fee  of  Certain  eftates  fubjeft 
to  an  ootftanding  terna  of  years,  in  Rigby  and  Eyre,  by  indentures 
of  leafe  and  releafe,  bearing  date  the  4th  and  cth  days  of  June^ 
1732,  conveyed  them  to  lady  Dyfart  and  her  neirs,  for  fecoring 
the  payment  of  lOooL  and  interell,  and  covenanted  to  produce  the 
deeds  refpedHng  the  terms  of  years.     Afterwards  Rigby  and  Eyre 
ailt^n^d  die  term  to  Cunningham  and  Clayton  in  tnift  for  Sayer^ 
his  neirs  and  afiigns  ;  and  then  Sayer,  by  indenture  dated  the  i^ 
day  of  Dec.  1731,  conveyed  the  fame  ellatcs  to  mrs.  Nalh  (under 
ivhom  lord  Verney  claimed)  by  way  of  mortgage,  for  fecaring  to 
fier  3000 1.  and  intereft,  with  a  declaration  that  Cunningham  and 
Clayton  (hould  ftand  poffeffed  of  the  term  in  truft  for  her,  and  the 
bleeds  refpedling  it  were  delivered  to  her«  and  neither  file  nor  the 
traftees  had  notice  of  the  mortgage  to  lady  Dyfart.    Lady  Dyiart 
brought  an  ejectment;  lord  Verney  defended^  and  (et.apdie  term» 
with  a  declaration  of  the  truft  of  it  in  favour  of  mrs.  Na&,  ander 
i^hom  he  claimed^     Upon  this  lady  Dyfart  brought  her  bill  in 
equity^    The  queftion  was,  which  (hould  be  preferred  ?  lady  Dy- 
fart, who  had  the  firft  declaration  of  the  tmft  of  the  term,  or  lord 
Yemeyi  who  had  the  fubfequent  declaration  of  the  truft,  but  had  the 
cuftody  of  the  deed.— -Lord  Northington  hcM,  that  a  declaration 
of  truft  in  favour  of  an  incumbrancer,  was  tantamount  to  an  a^tnal 
aftignment,  unlefs  a  fubfequent  incumbrancer,  hmtafidey  «nd  with- 
out notice,  procured  an  aftignm'ent ;  and  that  the  cuftody  of  tbe 
deeds  refpeoing  the  term,  with  a  declaration  of  the  truft  of  it  in 
favour  of  a  fecond  incumbrancer,  was  iqui'valnt  to  miafhud  afign*  - 
ment ;  and  therefore  gave  him  an  advantage  over  the  firft  krcom* 
brancer*  which  equity  would  not  take  firom  him.-^The  pro(e£Hoft 
liffbrded  by  terms  of  years,  againft  what  are  called,  mefne  tncfmi- 
brances,  makes  it  fafc,  in  fome  cafes,  to  difpenfe  with  afemrchfar 
judgments*     But  this  is  never  prudent,  where  there  is  any  reafon  to 
•  apprehend,  notice  of  them  will  be  proved,  or  will  be  attempted  to 
be  proved,  on  the  party  pr  any  of  his  agents  in  the  bniineis^   Beiides 
tio  term  or  other  ourftanding  eftate  ftiould  be  relied  on,  unlefs 
proof  can  be  obtained  eafiiy  and  at  a  fmall  ezpence,  of  the  inftril- 
ments  and  ads  in  law,  which  muft  be  proved  to  eftablifti  the  crea- 
tion and  dedudion  of  the  term.     It  Ihodd  alfb  be  ai^rtained^ 
that,  its  fituation  is  fuch  as  enables  the  party  entitled  to  it,  to  av^ril 
himielf  of  it  in  ejeAment.     This  does  not  always  appe^  fufii- 
ciently  attended  to.     Generally  fpeaking  it  is  true,  that,  <he  pof« 
feflion  of  the  ceftuy  que  truft  is  the  ponei&on  of  the  troftee.    But 
it  is  equally  true^  that,  the  extent  and  application  of  this  rnle  a»e!^ 
by  no  Aieans  fettled.     Great  care,  therefore,  (hould  bp  taken,  in 
thefe  cafes,  wherle  the  outftanding  eftate  is  relied  on,  as  a  pro* 
teftion  againft  mefne  incumbrances,  that,  the  po({e(Bon  of  the 
adoal  lerre-tenanu  has  not-been  fnch,  as  to  tieprive  the  pevions* 
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[Note  249.3  in  whom  the  ootftanding  eftate  or  intereft  is  ve/led*  of  tbeir  [2Q0b  hX 
entry .•-^rhe  advantages  to  be  derived  from  terms  of  years^  ^  ^  /  '* 
being  fo  confiderable,  it  it  an  objcfl  of  great  confequence  to 
afcertain»  when  it  is  fafe  for  the  pure  ha  for  to  leave  chem  in 
the  troftee  in  whom  he  Bads  them»  and  when  it  is  neceffary 
or  pnidcndal  to  require  chem  to  be  afli^ned  to  a  truUce  of  his 
own.— But  it  is  more  eafy  to  lay  where  it  is  on  fafe,  than  to  fay 
where  it  is  fafe,  for  him  to  be  fadbficd  without  fuch  an  affign- 
ment  of  iVf^x/f,  It  may  be  laid  down,  as  a  general  rule,  that 
whene%'cr  a  term  has  been  raifcd  for  fecuring  the  payment  of  mo* 
ney,  as  the  aifignment  of  it  by  the  trudee  fur  the  perfon  intitled  to 
receive,  to  a  truftee  for  the  perfon  obliged  to  pay,  the  money,  is 
the  beft  poffible  evidence  of  the  payment  of  the  money,  it  may  be 
reaionably  required  as  fuch.<i— ai^f.  In  caif*  a  term  of  years  has 
been  affigned  to  attend  the  inheritance,  if,  upon  a  purchaie  (taking 
it  in  the  above  extenfivc  fenfe)  all  the  deeds  (as  well  originals  as 
counterparts)  by  which  the  term  was  created  or  afligned,  are  deli- 
vered 10  the  purchafor,  and  he  is  fatisfied,  that  the  truilee  in  whom 
it  is  then  faid  to  be  veiled,  has  made  no  prior  afTignment  of  it,  and 
that  the  vendor  has  not  charged  the,  e(!atc  with  any  intermediate 
incnmbrance ;  it  is  difficult  to  fay  what  poITiblc  ufc  can  be  made  of 
the  term  againft  him,  or  what  good  can  be  anfsvered  by  requiring 
an  afiignment  of  it  to  a  trn flee  of  his  own,  unlcfs  it  be  to  fatisfy 
the  requifitions  of  thofe  to  whom  he  may  afterwards  have  occalioa 
to  mortgage  or  fell  the  eAate. — ^J/y,  But  if  any  of  the  deeds  re« 
fpe&Ing  the  term  are  not  delivered  to  the  purchafor,  or  if  he  is  not 
fatisfied  of  the  trullee's  not  havicg  previoufly  ailigned  it,  or  of  the 
vendor's  having  made  no  intermediate  incumbrance  ;  it  fcems  pru. 
dent  to  require  an  adual  aflignment  of  it  to  a  trullec  forhim.-*- 
Few  general  rules,  befides  thele,  can  be  laid  down  upon  this  fubjed : 
■■  and  thefe  mull  from  their  nature  be  fubjed  to  an  cndlefs  variety 

'  of  modifications*  In  all  cafes  of  this  dcfcription,  it  is  infinitely 
better  to  err  by  an  excefs  of  care,  than  to  trull  any  thing  to  ha- 
zard. There  is  no  doubt  but  the  precautions  ufed  for  the  fecurity 
of  porchafors  appear  fometimes  to  be  excellive,  and  fatisfatlory 
reaibns  cannot  always  be  eiven  for  requiring  fome  of  them  :  yet 
the  more  a  pcrion's  experience  incrcafci,  the  more  he  feels  the 
reafoa  and  real  atility  of  them ;  and  the  more  he  will  be  con« 
vinced  that  very  few  of  the  precautions  required  by  the  general 

*  pradice  of  the  profeffion  are  without  their  ufe,  or  can  be  fafely  dif« 
penfed  with* 

XIV.  it  is  to  be  obferved,  that,  in  mofl  cafes,  pardcalarly  (hojev 
which  relate  to  real  property,  courts  of  equity  have  generally  en- 
deavoured, that  their  decifions  Ihould  bear  the  Uridcil  poflible  ana^ 
hgy  to  the  decifiant  of  courts  of  law  ^  in  cafes  of  a  fimilar  or  corre- 
fponding  impreifion.  All  the  canons  of  law  refpefling  tlie  defcenc 
or  inheritance  of  legal'  ellates  in  lands,  have  been  applied  to  trul^ 
or  equitable  ellates.  Some  of  thefe,  as  the  exclufion  of  the'  half 
bloo^,of  the  afcending  line,  of  the  paternal  line  from  the  maternal 
.inheiKiQce,  and  the  maternal  line. from  the  paternal  inheritance, 
are,  evidently,  of  feudal  extraflion,  and  are  generally  fuppofcd  to 
be  contrary  to  reafon  and  equity :  yet,  they  have  been  admitted, 
witbottl  any  limitation,  into  the  equitaSle  code  of  England.  There 
is  the  fame  divifion  in  equity,  as  there  is  at  law,  of  ellates  of  frce« 
hold  and  tnheritancei  of  ellates  of  freehold  only,  and  of  eflates  lefs 
th4A  freehold  \  of  eiiates  in  poflcHioa,  remainder  or  rcverlioxi,  and 
.  of 
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of  eftates  feyeral  and  cft&tes  undivided.  It  has  been  obferved 
before,  that  every  fpecies  of  property  is  in  fubOance  equally  capa- 
ble of  being' fett4ed  in  the  way  of  entail;  and  that,  the  utrooH 
term  allowed  for  the  fufpence  either  of  real  or  perfonal  property 
from  vefting  abfolutely,  is  that  of  a  life  or  lives  in  being,  and 
twenty-one  years  after,  and  perhaps  in  the  cafe  of  a  pofthumoos 
child  a  few  months  more.  The  analogy  between  law  and  in  equity, 
is,  in  t4)is  inftance  complete.  It  may  be  laid  down,  without  any 
qualification,  that,  no  nearer  approach  to  a  perpetuity,  can  be  made 
-through  the  medium  of  a  trnd,  or  will  be  fapported  by  a  court  of 
'  equity,  than  can  be  made  by  legal  conveyances  of  legal  eftates  or 
imerells,  or  will  be  admitted  in  a  court  of  law.— In  thefe  leading 
rules,  we  find  the  analogy  holds.  In  fome  inftsmces,  it  fails. 
Courtefy  has  beei^  admitted, — Dower,  though  a  more  favoured 
claim,  has  be^n  refufed,  in  equitable  eflates.  ^n  equitable  eftatc, 
is,  by  its  nature,  incapable  of  Wvcry  of  feizin,  and  of  ertry  form 
of  conveyance  which  operates  by  the  ftatutes  of  vks*     In  the 

-  transfer,  therefore,  of  equitable  ellates,  thefe  forms  of  conveyance 
have  been  difpenfed  with,  and  a  mere  declaration  of  tnift  in  favour 
of  another,  has  been  held  fufficient  to  transfer  to  him  the  equitable 

.  fee. — On  the  other  hand,  truft  eftates,  are,  by  their  nature,  equally 
incapable  of  the  procefs  of  fines  or  recoveries.  Yet  fines  are  le- 
vied and  recoveries  are  fuftered  of  them  ;  and  fines  and  recoveries 

•  are  as  necefTary  to  bar  entails  of  equitable  eftates,  as  they  are  to 

-  bar  emails  of  legal  eftates.  In  the  cafe  of  a  feme  inheritrix,  law 
and  equity  agree  in  vefting  the  fee  in  tha  hulband  in  her  right, 
during  their  joint  lives,  and  fubjef^  to  that,  in  preferving  it  to  th« 
wife :  where  the  feme  is  pofteifed  of  perfonal  property,  the  law, 
fpeaking  generally,  v^fts  it  abfolutely  in  the  hufband,  or,  at  leait, 

'  gives  him  (he  power  of  acquiring  die  abfolate  property  of  it    Coj;irts 

-  of  equity  have,  in  many  cafes,  abridged  the  right  of  the  hufband  to 

•  the  perfonal  property  of  the  wife,  and  qualified  his  power  over  it.—- 

•  In  fixing  the  term  for  the  redemption  of  mortgages,  and  in  many 

•  other  cafes,  an  analogy  to  the  term  for  bringing  ejedments,  has 
frequently  influenced  the  decifions  of  the  courts;  in  other  cafes, 
an  analogy  to  the  term  for  ejedmenta,  or  the  terms  for  bringing 

•  other  writs,  has  not  been  attended  to.;  and  in  fome  inftances,  the 
courts  have  not  confidered  themfelves  bound,  even  by  the  ftatutes 
of  limitadon.  Smith  v.  Clay,  3.  Bro.  Cha.  Rep.  639r^-6ut  the  cafes, 
where  the  analogy  fails,  are  not  numerous ;  and  there  fcarcely  is  a 
rule  of  law  or  equity,  of  a  more  antient  origin,  or  which  admits  of 
fewer  exceptions,  than  the  rule,  that  equity  foUoweth  the  law. 

XV.  Having  oft'ered  thefe  obfervations  on  fome  of  the  leading 
points  in  the  dodrine  of  Trufts,  a  few  remarks  on  the  genkrjil 
HJsroRr  OF  TRUiTs,  will  terminate  the  annotation.— Two  circum- 
liances,  in  particular,  gave  them  rife;  (lit.)  The  firft  was,  ihc 
*wanty  in  many  inftancis^  of  a  judicial  froceft  to  enforce  tbs  performance, 

•  cr  to  recover  fatisfaQion  for  the  non  performance ,  of  federal  obligations 
arifing  in  cafes  of  truft,  which  were  fuppofed,  (and  ceruitily  in 
many  cafes  with  reafon) ,  to  be  founded  on  the  common  rules  of 
natural  morality  and  juilice,  but  which,  being  onaflifted  by  the  com- 
mon law,  often  depended  for  their  effed  on  the  confcience  or  ho- 
nour only  of  a  perfon,  whofe  intereft  it  was  to  leave  them  unper- 
formed. Thus,  in  the  cafe  of  real  property,  (to  which  thefe  anno- 
tations are  naturally  confined,)  the  transfer  of  land,  in  the  fimpli- 
city  of  the  common  law,  commenced  and  terminated  in  this  fincle 

,    .  •.  ■  fad 
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in  every  ftage  of  their  progrefs,  they  were  a  iVibjed  of  alarm  and 
jealoufy ;  tlMugh  their  odftence  b  a  dired  vidMion  of  tlie  Iktuta 
ef  nfes,  and  though  the  courts  of  \9ytf  profefs,  in  moft  cafes,  (if  the 
cxpreffion  rilay  be  allowed)*  a  lenl  ignorance  even  of  their  exiH- 
,  enCe^  ftill  they  form  a  ooiraderabie  part  of  the  JQrilpriideAce  of  the 
country ;  they  afed  and  regulate,  aire£Uy  or  iodire&y,  almoll  all 
the  real,  and  a  great  proportion  of  the  peribnaU  property  of  the 
kingdom ;  they  have  a  judicature,  and  a  rorm  of  procefs,  of  thdr 
<^wn ;  and  theie,  in  many  inftances,  control  even  the  courts  of  law. 
To  this,  nothing  has  contribnted  more,  than  the  exalted  abilities  of 
a^any  of  the  great  perfonages,  who  have  prefided  in  the  courts  of 
cfquicy.  The  fplendid  panegyrick  pronounced  by  Mr.  Jufiice 
Blackftone,  (3.  vd.  ^th  edit.  544J ,  on  lord  chanceBor  Nottingham* 
by  whom  the  prefent  expanded  iydem  of  e<)uitable  jarifprudence 
and  juri^fdlkM,  was  built,  is  univerfaily  known,  and  the  juflice  of 
it,  univerfaily  acknowledged.  The  profound  and  comprehenfive 
knowledge  of  tvtry  branch  of  law  and  equity^  which  the  eari  of 
Hardwictte  brought  with  him  to  the  office  of  chancellor,  and  his 
luminous  and  copious  difplay  of  it,  in  the  infinite  variety  of  caufes^ 
which  came  before  him,  during  the  long  period  of  his  adminifha- 
tion  .of  that  office,  and  which,  bv  their  number,  fur  round  almoft  en* 
tirely,  the  whde  fyflem  of  equity,  will  ferve  for  information  and 
precedent  to  the  lateft  period  of  Eneliih  law.  The  prefent  times 
nave  to  boafi  of  brd  chancellor  Thurlow,  the  might  of  whofe  mind 
fupported  a  throne,  in  its  (bte  of  vacillation,  and  equally  com- 
manded the  reverence  of  his  bar,  the  peerage,  and  the  king- 
dom. 

[Note  250.J        ( f )  NoU  the  diverjtty.    If  A.  rtleafii  to  B.  all  bis  dimanis  gene*  fgO  I  •  bj 

raUyt  •r  ail  bis  demands  out  of  the  manor  ofD.  there,  rent  and  costs*  ^    ^ 
tnon  is  relemfed^  ivhetber  prefent  or  future :  but  if  be  releafes  to  B.  aU , 
demands  ivbicb  be  has  ufon  bissi,  tlsere^  no  rent  or  common,  prefent  or 

future,  is  releafed,  quia  releafe  eft  tant^m  perfonel.  Trin,  j.  Ja. 
Hancock  1/.  F ield.^^  Adj udged  conXr^,  that  a  releafe  of  all  desnasids  it 
not  a  bar  to  a  coa/enant  before  breach  i^^but  it  is  agreed,  that  it  bars 
*warranty,for  that  lies  properly  on  demand,  becast/e  be  may  have  war- 
rantia  chartse.  So  alfo  refer*uaiion  of  rent,  by  indenture,  is  a  covenant 
in  lavs,  viz,  covenant  real;  for  it  runs  iiith  the  land,  and  does  npt , 
lie,  after  a  duration,  but  againfi  the  tenant  of  the  land :  and  it  is 
agreed  that  by  a  releafe  of  all  demands  a  covenant  real  is  releajedi 

for  the  rent  itfelf,  upon  vjhich  the  covenant  in  la*w  rifes,  is  relea/ed.*-» 
So  IJ^  H,  8.  9.     But  hoioever  the  laiv  may  be  of  covenants  real,  it 

feems  to  be  contrary  of  covenants  ptrfonai  \*^and  fo  there  is  good  differ* 
ence*  Sed  forfan,  thefe  paffages  are  not  to  he  underjlood  of  covenants 
before  the  breach,  though  covenants  before  the  breach  are  e^cprefjive^ 
Ld.  Nott.  MSS. 

{tfote  251.]        (^)  But  a  releafe  of  all  demands  does  not  difcharge  rent  before 

it  is  due,  if  it  be  a  rent  incident  to  the  reverfion;  for  the  rent  at 
the  time  was  not  only  not  due,  but  the  confideration,  viz.  the  future 
enjoyment  of  the  lands,  for  which  the  rent  was  to  be  given,  was 
not  executed,  i.  Sid,  141.  1.  Lev. 99.  3.  Lev.  274.  Note  to 
tlie  12th  edition. 

[Note  ij  «.]        ( I )  Othirnvije  of  a  counfellor  at  lavs,  for  he  cannot  bring  assy  oQion »  ^2  0  ?•  ^J 
for  he  is  ttot  compellable  to  be  counfelUr,  and  bis  fee  is  honorarium,^ 


•J?'^ 


*• , 
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(k9t  a  dAi.  AmmioHuSf  lit.  3.— Ldrd  Nott.  MSS:— -At  Roniiethe 
flin^ons  of  the  bar  were  divided  between,  I,  The  Patrbnr,  or 
Oratbrs :  II.  The  Advocates,  whd  attended  to  inform  or  irrftfu^ 
the  patrons  upon  the  p6ints  of  lav,  which  arpfe  in  the  caufe : 
III.  The  Procurators:  And;  IV.  the  Cognitors.  The  two  lall 
nearly  refembted  the  Attomies  of  our  coarts.  Beiides  thefe,  were 
the  Juris'coufidti,  wh6  gave  their  opinions  and  advice  upon  mat- 
ters of  law.  Till  the  time  of  Aogailus,  every  perfon  had  this  li- 
berty ;  bat  he  confined  it  to  fome  particular  individaals  feledled  by 
him,  and  made  a  regulation,  that  in  future  no  one  ihould  enjoy 
that  privilege  bat  under  the  authority  of  the  prince.  The  opi- 
liions  of  the  JuHs*c&n/ulth  called  the  Re/pon/d  Frudentwn^  were  of 
great  weight ;  and  a  confiderable  part  of  the  Roman  law  is  found* 
ed  opOD  them.  See  Gravina  dt  Ortu  ei  Progrtffu  Jwris  Ci-vilis^ 
lib.  I.  fed.  41,4^,  44*  In  the  fammaryof  the  Roman  Law,  takeii- ' 
ftom  Dr.  Taylor  a  Elements  of  the  Civil  Law,  page  26,  it  is  ob« 
fenred,  that  the  Rt/pon/a  Frudentum  feem  to  amount  to  what  we 
call  Precedents,  or  ReoOrts ;  that  it  is  common  to  them  both  to  be 
the  determinations  ot  lawyers  to  explain  law :  but  that  there  is 
this  difference  betweto  them,  that  our  precedents  owe  their  autho-^ 
rity  to  their  being  the  judgment  of  the  court ;  but  the  Refponfa 
Frudtutum^  though  admitted  a^  law,  were  nothing  more  than  the 
private'  opinions  of  lawyers.  See  Cod.  lib.  i.  tic.  1 7.  and  the  Cod. 
Theo.  lib.  i.  tit.  4.  wich  the  notes  of  Gothofred.  It  is  fuppofed, 
that»  in  the  early  days  of  the  Roman  Empire,  the  pra^ice  of  the 
law  was  merely  honorary  ;  but  it  foon  became  an  objedl  of  gain. 
The  Cincian  la^,  which  was  pafTed  about  the  time  of  the  fecond 
Punic  war,  was  intended  to  revive  the  primitive  cUftom  of  honorary 
advocation.  But  it  was  fo  often  evaded,  that  the  emperor  Claudius 
thought  it  more  advifeable  to  moderate,  than  to  attempt  to  dedroy 
entirely,  the  falaries  or'emoluments  of  advocates.  He  accordingly 
inhibited  them  from  taking  a  larger  fee  than  ten  fefterces,  about 
Sol.  J 4s.  7d.  Englifh.  The  advocates,  however,  thought  iT' an 
indignity,  that  their  fees  fiiould  be  confidered  as  wages,  and  there- 
fore dignified  them  by  the  honourable  tide  of  prefents,  or  gratui* 
ties;  but  as  they  might  demand,  and  even  maintain  an  adion  for 
their  fees,  this  didindtion  was  merely  nominal.  See  Gothofred  di 
SeJarioy  and  Dr.  Beevor's  Hidory  of  the  Civil  Law,  page  444.  In 
England  the  {tt%  of  counfel  are  honorary,  in  the  ftrid  acceptation 
of  the  word.  Thus  in  Moor  v.  Row,  Cha.  Rep.  38.  a  counfellor 
brought  a  bill  for  fees  due  to' him  from  the  defendant,  a  folicitor. 
The  defendant  demurred ;  the  demurrer  was  allowed,  and  t)ie  bill 
dlfraified.  Sir  John  Davies  thus  exprcfies  himfelf  upon  this  fub- 
jedt,  in  his  pre^ice  to  his  Reports,  pag.  22,  23.  ''  The  fits  to  covin* 
^  ftllors  mri  not  in  naturt  of  *vjagesy  or  pay,  or  that  which  we  call 
**  /alary t  or  hire^  which  are  duties  certain,  aiid  grow  due  by  contract, 
''  for  labour  or  fervice,  but  nuhat  is  given  him  is  honcrarium^  not 
**  mercts  ;  being'a  gift  which  gives  honour  as  well  to  the  taker  ai 
*'  the  giver :  nor  is  it  certain  or  contra^led ;  for  no  price,  or  rate^ 
^*  can  be  fet  upon  counfel,  which  is  invaluable  and  ineflimablc,  ia 
«<  as  it  is  more  or  lefs,  according  to  the  circumdances,  namely,  the 
«  ability  of  the  client,  the  worthinefs  of  the  counfellor,  the  weighti* 
^  nefs  of  the  caufe,  and  the  cudom  of  the  country.  It  is  a  gift 
«'  of  fuch  a  nature,  that  the  able  client  may  not  negleft  to  give  it 
**  without  ingratitude,  for  it  b  but  a  gratuity,  or  taking  of  thank* 
^  folnefs;  yet  the  worthy  C9sa^dkr  majf  not  dunand  it  nvitiont  doing. 

(  C  C  2  }  •*  nvrong 
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^  wrong  to  bis  reputatiwy  according  to  that  mo.ral  rale,  multm  bmtfia 
*<  accipi pojjunt  qua  tamim  piti  nom  pofiitntJ*^  In  France  the  Romaa 
law  refpeding  the  fees  of  advocates  formerly  prevailed.  Man/ 
inftances  are  found  in  their  law  books,  of  advocates  bringing  ac- 
tions for  their  fees,  and  recovering  upon  them :  but  this  has  lon^ 
fallen  into  difufe.  In  the  conted,  in  1775*  ^^^^^^c"  ^^i"*  Lingaec 
and  the  Order  of  Advocates,  one  of  the  charges  againft  him  was, 
that  he  had  written  to  the  duke  d'Aiguillon,  to  demand  his  fees  i 
and  threatened  bin  with  an  a<flion  for  them ;  and  that  his  demands 
upon  the  duke  had  been  referred  to  arbitration.  See  J§urnal  Hif' 
tcriqiit  du  RetabliJJfemsnt  di  la  MagifiiOturt,  tom*  7.  p.  190.  Or* 
ibnnances  have  been  made  at  different  times  en^oimn^  the  advo- 
cates to  fttbfcribe,  at  the  foot  of  their  pleadings,  a  receipt  for  their 
i^^%\  but  the  advocates  never,  would  obey  them.  .  The  leading 
ordonnance  upon  this  head  Is  that  of  Blois.  In  1602,  the  parlia* 
ment  of  Paris  gave  an  arrets  enforcing  the  obfervance  of  that  or-r 
donnance.  This  gave  the  advocates  fo  much  oiFence,  that  three 
hundred  of  them  renounced  tbeir  profeflion  upon  it,  with  the  ufual 
formalities.  This  put  an'  entire  ftop  to  the  proceedings  of  the 
courts  of  jufiice.  The  matter  was  afterwards  fettled ;  and  the  or- 
donnance of  Blois,  in  this  refpeflt  and  the  fubfequent  ordonnarxes 
enforcing  it,  are  now  coniidered  as  virtually  repealed.  Sec 
Loyfel,  Dialogui  du  J^^eaSs  i  and  Menagii  Juris  Civilis  Amceui" 
/tf/^j,  cap.  iS« 

f Note  255.]         (1)  A  ccnfirmaticti  is  .in  approbation  of,  or  alTent  to,  an  cllatc  fsor.b.] 

already  created;  by  \vhich  the  confirmor  llrengthens  and  gives  va-  *"  ^ 
lidity  to  it,  as  far  as  it  is  in  his  power.  It  has  t)\is  operation  only* 
with  refpeft  to  eflatcs  *z;tf/V-e7^/f  or  defcafible;  but  it  has  no  ope- 
ration upon  ellates  which  are  abfolutely  <void»  Such  words  m^y 
l>e  ufed  in  a  confirmation  as  may  encreafe  or  enlarge  the  ellate  ; 
but  that,  as  lord  chief  baron  Gilbert  obfcrves,  is  by  the  force  of 
thof^  words,  and,  ilridlly  fpeaking,  is  foreign  to  the  confirmation. 
Gilb.  Ten.  75. 

[l^'otc  2y\,  ]       (2)  For  in  this  cafe,  if  the  leflbr  releafed  to  the  leflce  for  years,  [^9^*  ^'J 

without  ufmg  any  further  words^  the  operation  of  the  releaie  would 
be  to  enlarge  the  eflate  of  the  lefTee  by  giving  him  an  eftate  of 
freehold  for  his  life*  Now  to  make  releafes  operate  in  this  man- 
ner, it  is  neccffary,  not  only  that  the  releafee,  at  the  time  the  rc- 
leafe  is  made,  fhould  be  in  the  aflual  poiFelTion  of,  or  have  a  veiled 
intereft  in,  the  lands  intended  to  be  releafed,  but  that  there  fhould 
be  a  privity  between  him  and  the  releafor.  In  the  cafe  mentioned 
by  Littleton,  there  is  no  privity  between  the  donor  and  the  lelTce 
of  the  donee  for  life.  A  releafc  therefore  from  the  donor  to  the 
{efiee  would  be  void.  But  a  confirmation  by  the  donor  is  good, 
and  gives  a  liability  and  permanency  to  the  eilate  of  the  leflee  dur^ 
jng  the  whole  term,  which  would  otherwife  determine  by  the  de- 
ceafe  of  the  donee.    Ante  272.  a.  273.  b. 

[^ote  255.]         (i)  It  is  to  be  obferved,  that  a  dilTeifor  acquires  by  the  difleifin.r^Q^,  b.l 

a  tortious  fee  (imple,  notwithflanding  at  the  time  he  makes  the  dif-  ^    * 
feifm  he  claims  a  lefs  eflate;  it  being  a  rule»  that  a  difTeifor  cannot 
qualify  his  own  wrong. 

f  Note  256.]        (i)  The  diftindlions  taken  here  by  fir  Edw.  Coke  are,  that  a  r20'^,  l] 

confirmation  to  a  tenant  of  freehold  or  inheritance,  cannot  bc'fo  ■-    ^^' 

worded 


Lib.  3-         Of  Confirmation.     Se6t.  526,  521* 

worded  as' to  have  a  lefs  operation  than  that  of  confirming  his 
whole  efiate;  confequently^  a  confirmation  to  fdch  a  tenant,  either 
of  the  lands,  or  of  his  eflate  in  them,  for  any  term  or  period,  is  a 
confirmation  of  his  whole  fee.  A  diiTeifor  always  acquires  by  the 
dilTeifin  a  tortiocis  fee  fimple ;  a  confirmation  therefore  to  him,  how* 
ever  qualified,  is  a  confirmation  of  his  whole  fee.  It  is  otherwife 
in  the  cafe  of  a  term  of  years.  A  confirmation  may  be  made  of 
part  of  the  term  only.  The  reafon  of  this  difference  is,  that  an 
elbte  of  freehold  or  of  inheritance  is  confidered  as  integral  and 
indivifible.  But  as  years  are  feveral,  the  term  which  is  compofed 
of  them  is  neceffarily  fra^ional  and  divifible,  and  may  confequently 
.be  confirmed  in  part  only,  by  ufing  proper  exprefiions  for  this  pur-  > 
pofe.  If  a  perfon  confirms  the  tfttue  of  the  tenant  for  years  for 
part.of  the  term,  as  the  word  eftate  fi enifies  all  the  intereft  or  terra 
of  years  which  the  tenant  has,  the  (ubfequent  words  are  not  con- 
fidered as  qualifications  of  the  former  words,  but  as  abfolutely  re« 
pugnant  to  them  ;  and  as  both  cannot  (land  together,  the  law  pre- 
fers the  firH,  which  are  the  principal*  to  the  other,  which  are  only 
fecondary. 

[stoy.  b.  1      (*)  For  though  a  man  cannot  contrad  with  his  wife,  or  transfer  [Note  257.3 

any  intereft  to  her,  yet  ftie  may,  by-  conllrudtion  of  law,  take  benefit 
of  a  releafe  made  by  him  to  a  third  perfon,  and  enuring  by  way  of 
extingttiihmenu    Hawk.  Abr« 

r^oSit  3.*  J     {2)  A  rent  is  an  incorporeal  hereditament,  and  fofceptible  of  [Note  2 j 8. J 

the  fame  limitations  as  other  hereditaments.  Hence  it  may  be 
granted^  or  devifed,  for  life,  or  in  tail,  with  remainders  or  limita- 
tions over.  But  there  is  this  difference  between  an  intail  of  lands 
And  an  intail  of  rent ;  that  the  tenant  in  tail  of  lands,  with  the  im- 
mediate reverfion  in  fee  in  the  donor,  may,  by  a  common  recovery, 
bar  the  intail  and  the  reverfion ;  whereas  the  grantee  in  tail  of  a 
rent  ie  mo^vo^  without  a  fubfequent  limiution  of  it  in  fee,  acquires, 
by  a  common  recovery,  only  a  bafe  fee,  determinable  upon  hisde- 
ceafc,  and  failure  of  the  ifTues  in  tail ;  but  if  there  is  a  limitation 
of  it  in  £te,  after  the  limitation  in  t^l,  the  recovery  of  the  tenant 
in  t£ul  gives  him  the  fee  fimple.  This  was  refolved  in  the  c^fes  of 
<Smyth  v«  Famaby,  Carter  52.  Sid.  285.  and  2.  Keb.  29.  55.  84. 
Weeks  v.  Peach,  Lutw.  1224.  and  Chaplin  v.  Chaplin, -3.  P.  Wros. 
229.  And  fee  Lutw,  121 8.  1224.  The  reafon  of  this  difference 
is,  that  it  would  be  onjuft  that  the  conveyance  of  a  grantee  of  9 
rent,  ihould  give  a  longer  duration  or  exiflenc*  to  the  rent,  than  it 
had  in  its  original  creation.  It  is  true,  that  the  barring  of  an  eflate 
tail  in  land  is  equally  contrary  to  the  intention  of  the  grantor.  But 
a  rent  differs  materially  from  land.  The.  old  principles  of  the 
feudal  law  looked  upon  every  modification  of  landed  property 
which  was  confidered  to  be  againfl  common  right,  with  a  very 
jealous  eye.  «  Now,  a  rent-charge  was  fuppofed  to  be  againft  com* 
mon  right,  the  ^^rantee  of  the  rent*charge  being  fubje^  to  no  feudal 
fervices,  and  being  a  burthen  upon  the  tenant  who  was  to>  perform 
them.  Upon  this  pnnciple  the  law,  in  every  inHance,  avoided  giv- 
ing by  implication  a  continuation  to  the  rent,  beyond  the  period 
exprefsly  fixe4  for  its  continuance.  Thus  if  a  tenant  in  tail  of  land 
die  without  liTue,  his  wife  is  entitled  to  dower  for  her  life  put  of  th» 
land,  notwithftanding  the  failure  of  the  iffue;  but  the  widow  of  a 
jtenaj^t  in  tail  of  rept  is  npt  entitled  to  her  dower  againll  the  donor. 

(Ccj)  Sq 
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So  if  a  rent  is  granted  to  a  man  and  his  hetri  generallj*  and  he 
dies  i/vithout  an  heir,  the  rent  does  not  efcheat,  but  finks  into  the 
'  land.  It  is  upon  this  principle^  that  when  there  is  not  a  limitation 
over  in  fee,  a  tenant  in  tail  of  rent  acquires,  by  his  recovery*  no 
more  than  a  bafe  fee.  But  if  there  is  a  limitation  in  fee«  after  eke 
pardcular  limitation  in  tail,  the  grantor  hu  fobftancially  limited  the 
rent  in  fee ;  and  therefore,  it  is  doing  hin  no  injoftioe  that  the  re- 
covery (hould  give  the  donee,  who  fuffers  it,  an  ellate  in  fee  fiaple^ 
The  cafe  of  (fhaplin  v.  Chaplin  was,  that  lady  Hanby,  the  grand- 
mother of  Porter  Chaplin,  being  feifed  in  fee,  conveyed  diverle 
lands,  to  the  ufe  and  intent  that  the  truAees  named  in  the  deedji 
fliould  receive  and  enjoy  a  rent- charge  of  30!.  per  ann.  to  them 
and  their  heirs,  with  power  to  diilrain  for  it,  and  to  enter  and  hol4 
the  land  on  non-payment  for  fony  days ;  and  then  the  rent  was 
declared  to  be  to  the  nfe  of  Porter  Chaplin  in  tail ;  rcoiaiiidcr  to 
the  ufe  of  the  fame  perfon  who  had  the  land  in  fee.  It  is  ftated  to 
have  been  afterwards  difclofed  to  the  court,  that  the  legal  eiate  of 
the  rent  in  fde  was  in  the  truftees.  But  it  is  worthy  of  Che  attentioa 
of  the  reader,  that  it  was  not  necefiary  that  any  new  matter  iboQld 
be  adduced  to  difclofe  this  to  the  court,  as  it  appears  on  the  £ikce 
of  the  deed:  for  a  conveyance  to  J.  and  his  heirs,  to  the  ufe  and 
intent  that  B,  and  his  heirs  may  receive  a  rent  out  of  the  eftate, 
^ives  B,  the  legal  fee  of  the  rent ;  fo  that  if  it  is  afterwards  de« 
dared,  that  B.  and  his  heirs  are  to  ftand  feifed  of  the  rent  to  ufes, 
the  intended  cejlujt  que  ufe  take  only  truft  or  equitable  cftates.  If^ 
therefore,  it  is  intended  to  limit  a  rent  in  ftrift  fettlement,  it  is  ne- 
ceiTary  to  do  it  by  way  of  grant  at  common  law,  to  fome  petfon  and 
his  heirs,  to  the  ufes  intended  to  be  limited.  This  pvtt  tne  grantee 
the  mere  feifin  to  the  ufes,  and  the  ufes  declared  upon  it  wiU  bQ 
executed  by  the  ftatute. 


{Note  159.]       (3)  Formerly  the  doArine  of  the  neceffity  that  the  remaindep 

ihould  veft  at  the  very  inl^ant  of  the  determination  of  the  particn^ 
lar  ellate  at  farthed,  was  extended  to  the  caie  of  a  poilhunotts  ibp. 
In  the  cafe  of  Reeve  v.  Long,  i.  $alk.  297.  an  eAate  was  limite4 
to  A.  for  life,  remainder  to  his  eldeft  fon  in  taiii  J,  died,  leaving 
his  wife  tn/eint.  She  afterwards  had  a  foo.  It  was  adjudged  tha^ 
the  fon,  not  being  in  f£9  at  the  time  of  the  determination  of  the 
particular  eAate,  could  not  take  under  the  limitation.  This  jode- 
jnent  was  afterwards  affirmed  in  the  court  of  king's  bench;  but  1^ 
was  reverfed  in  the  houfe  of  lords,  againft  the  <^inioo  of  all  the 
judges.  To  obviate  all  doubts  refpeoing  die  law  in  this  cafe,  th^ 
Hatute  of  10.  Will.  !II.  c.  i6.  was  pafled,  by  which  it  was  enadeda 
that  where  any  efiate  is,  by  marriage,  or  any  other fettkmcnt,  fet- 
tled in  remainder  to  children,  with  remainders  oyer«  any  poftha- 
mous  child  may  take  in  the  fame  manner  as  if  bom  in  the  lather's 
life- time.  It  is  Angular  that  this  ftatute  does  not  cxpreJGdy  meor 
tion  limitations  or  devifes  made  by  wills.  There  is  a  tradidoiia 
that,  as  the  cafe  of  Reeve  v.  Long  arofe  upon  a  will,  the  lords 
confidered  the  law  to  be  fetded  by  their  determination  in  that  cafej; 
and  were  unwilling  to  make  any  exprefs  mention  of  limitations  or 
devifes  made  in  hIIIs,  left  it  f^iould  appear  to  call  in  oueftiou  th^ 
authority  or  propriety  of  their  determinatioo.  Befides*  in  the 
above  cafe  of  Keeve  v.  Long,  the  wcu-ds  of  the  ad  may  be 
conftrucd,  tyithout  mucli  viQlence»  to  comprize  fettleinettu  of 
•  cAbics 
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cftttet  nutde  by  will,  as  well  at  fetdemcats  of  efiaict  ntde  bgr 
deed. 

L^^«  a«  ]      (2)  The  natare  of  the  cfUte  whicb  the  hulband  acquires  by  [Note  260.} 

marriage  kk  hk  wife's  real  property,  will  be  explained  in  a  note  to 
foL  3tj.  b«  With  refpci^  to  has  iaterell  in  her  chattels  real  and 
choles  in  aflion,  an  accurate*  and,  (o  far  as  it  goes,  a  mafterly  eir« 
planation  of  it  is  given  in  Bacon's  Abridgment,  vol.  i.  fol.  268. 
It  is  much  to  be  lamented,  that  the  author  did  not  go  more  fully 
into  the  fubjed.  Mr.  Viner  has  coUe^ed  moil  of  the  cafes  refoefk- 
iDg  it  with  his  ufual  induftry.<»-But  ftnce  the  publication  of  that 
afeful  compilation,  feveral  cafes  have  been  determined,  by  which 
the  law  opoa  it  has  been  greatly  illuftrated  and  explained^  and,  in 
fome  inflances,  altered.  An  attempt  will  be  made  to  give  a  fuc* 
cind  view  of  it,  ia  a  note  to  fol*  351. 


[200.  b.]      (i)  It  is  neceflar^  to  diftineaiOi  between  the  cales  mentioned  [Note  f6f.] 

by  Littleton  and  fir  EdWard  Coxe,  in  this  and  the  preceding  chap* 
ter,  where  an  edate  for  life  is  enlarged  to  an  eftate  ia  fee,  by  the 
reUaftt  or  confirmathn  of  the  revernoner,  or  renuinder-man,  and 
thoie  cafes  where  a  perfon,  being  feifed  of  an  eftate  for  Uft^  the 
inheritance  is  afterwards  conveyed  or  devifed  to  his  right  heirs,  by 
a  fubfeqoent  deed,  or  wilL  It  appears  by  the  cafe  of  Moore  r* 
Parker,  i.  LordRaym.  jy.  4^  Mod.  316.  Skin.  558.  and  Fon- 
•  Aerean  v.  Fonnereau,  Doug.  Rep.  i.  vd.  470.  that  the  eftate  of 
the  anceftor  is  not  afedled  by  the  fabfequent  conveyance  or  devife 
to  his  right  heirs.  For  though  it  is  a  rule  that,  where  the  anceftor 
by  any  j;ift  or  conveyance  takes  an  eftate  of  freehold,  and  in  the 
fame  «f^  or  conveyance,  an  eftate  is  limited,  either  mediately  or 
imme£ately,  to  his  heirs  in  fee,  or  In  tail,  *' thi htirs»*  in  inch 
^  cafes,  are  words  of  limitation  of  the  eftate,  and  not  words  of  pur- 
chafe  ;  yet  this  applies  only  to  thofe  cafes  where  both  the  limita- 
tions are  by  the  fame  inftrument.  In  fome  cafes,  the  freehold  of 
the  anceftor  has  refulted  to  him  by  implication  ;  bat  ftiU  the  deed 
from  which  that  implication  refulted,  wal  the  deed  in  which  Che 
limiation  to  his  heirs  was  exprefted;  fo  that  the  implied  eftatf  of 
freehold,  and  the  expreifed  eftate  of  inheritance,  arofe  at  the  fame 
time,  and  under  the  fame  deed,  which  brings  it  within  the  general 
rule.  But  fuppofe  an  eftate  is  limited  to  3.  for  life  \  remainder  to 
fttch  u(es  as  jy.  fliall  appoint,  and  afterwards  B.  in  the  life-time  of 
J^  ap^nts  the  eftate  to  A.*%  right  heirs ;  it  is  diAcult  to  fay  whe- 
ther, m  that  cafe,  the  eftates  will  unite  or  not*  This  ca(e  hat 
fomedmes  occurred  in  pradice,  but  has  not  yet  been  the'iabjejjt  of 
any  judicial  determination.  To  prove  the  anion  of  the  two  eftausj^ 
it  may  be  contended,  that  the  deed  by  which  the  power  is  exe* 
s:ated,  muft  be  confidered  as  a  part  of  the  deed  by  which  the  power 
is  given ;  that  the  nfe  limited  by  the  execution  of  the  power  de« 
rives  itt  efte^  and  is  fed,  by  the  feifin  of  the  releafees  or  feoftees 
of  the  deed  containing  the  power ;  that  the  ufei  limited  in  the  on* 
ginal  deed,  to  take  ettcft  in  default  of  an  execution  of  the  power, 
are  fubje^  to  that  power ;  that  the  uies  limited  under,  or  by  virtue 
of  the  power,  precede  and  take  place  of  them,  in  the  ianie  manner 
as  if  in  the  original  deed*  not  the  power*  but  the  ufe  executed  bjr 
virtue  of  the  power,  had  been  inferted;  and  that  though  the  ufes 
veft  at  difterent  times,  yet  they  may  be  confidered  at  virtually 
created  at  the  fame  tjme.    So  that,  in^faAi  it  ^mBiif  t^saH^ 

(Cc4)  th« 
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the  cafe  pot,  poft.  378.  b/  that  if  lands  be  given  to  two,  danng 
their  joint  lives,  with  the  immediate  remainder  to  the  right  heirs  of 
him  who  (hall  die  firft,  there  both  the  eftates  are  created  at  the 
fame  time,  but  the  inheritance  docs  not  veil  till  a  fubfecjueot  period  i 
yet  iir  Edward  Coke  cxprefsly  fays,  that  the  heir»  m  that  cafe, 
ukes  by  defcenL  So  that  the  cafe  before  ui  feepis  to  unite  all  the 
qualities  requiiite  for  the  union  of  the(e  eftates ;  as  both  the  limi* 
snations  are  made  by  the  fame  grantor,  are  created  at  the  fame 
time,  and  are  contained  in  the  fame  deed.  But  thefe  arguments 
are  open  to  fome  objcAions,  particularly  with  refpedt  to  the  peti- 
tion, that  both  the  limitations  are  made  at  the  fame  time.  See 
ant,  Z76.  contin.  note  1.  p.  271.  b.— Since  the  publication  of 
this  note  in  the  former  editions  of  this  work,  the  fubjeA  has  re- 
ceived a  maflerly  invefligation  by  Mr.  Fearne.  See  his  I^flay^  on 
Contingent  Remainders,  4th  edit,  page  99. 

[Note  a62.]        (1)  if  a  man  feifed  of  a  rent-charge  in  fee  grants  it  over  to  a  [3^^*  ^'jI 

feme  folc  for  a  term  of  years,  and  the  tenant  attorns,  and  (he 
marries  during  the  term,  and  the  grantor  confirms  the  rent  to  the 
hufband  and  wife  for  their  lives,  or  in  fee,  they  become  joint  te- 
nants for  life  or  in  fee  of  the  rent,  and  need  no  new  attornment. 
Vaugh.  46. 

[Note  ?63.]        ^2)  Tenant  in  tail  makes  a  leafe  for  life,  now  he  hath  gained  a 

new  fee  by  wrong,  and  afterwards  he  grants  a  rent-charge,  or 
makes  a  leafe  for  years,  and  afterwards  tenant  for  life  dies,  he 
Aiall  not  avoid  his  charge  or  leafe,  although  he  be  in  of  another 
eltate,  becaufe  he  had  a  defeaiible  poQeffion  and  ancient  right,  the 
which,  if  they  be  in  fevcral  hands,  fhould  be  ^opd  ;  as  the  leafe  of 
one,  and  the  confirmation  of  the  other,  and  bemg  in  one  hand,  fliall 
be  as  much  in  judgment  of  law.    7.  Rep.  14.  a. 

[Note  464.]        (i)  A  prebendary  after  admiffion  and  inftitution,  and  before  in-  f  300*  b«] 

du£lion,'or  inflalment,  granted  an  annuity  for  him  and  his  fuccef- 
fors, '  and  the  bifhop  confirmed  it ;  it  was  refolved,  that  a  writ  of 
annuity  lay  not  in  that  cafe,  becaufe  the  confirmation  beiag  made 
before  the'  indu&ion,  was  void.     Plow.  528.  a. 

[Note  ^65.  ]       (2)  But  a  leafe  and  r^leafe  cannot  be  pleaded  as  a  grant  of  the  [301*  D.J 

revcrlion.    Noy  66. 

[  Note  x66.  ]        ( t)  Tenant  for  life,  and  he  in  the  remainder  in  fee,  make  a  leafe  f  002*  P'l  v 

for  years  by  deed  indented ;  the  leiTee,  being  ejefted,  declared  upon  -  '  ^ 
the  demife  made  by  the  tenant  for  life,  and  the  remainder-man } 
-and  adjudged  againfl  the  plaintiff;  for,  living  the  tenant  for  life, 
it  is  only  the  leafe  of  the  tenant  for  life,  and  the  confirmation  of 
the  remainder-man;  and  he  ought  to  have  fp  declared,  i.  Jnft^ 
45^.  b.  So  if  two  joint- tenants,  two  tenants  in  common,  or  tenant 
for  life,  and  he  in  the  remainder,  join  in  the  grant  of  a  copyhold, 
one 'fine  only  is  due,  and  it  ihall  enure  as  one  grant  only ;  fo  if 'a 
furrender  be  made,  and  after  a  common  recoviery  is  had  by 
plaint,'  on  the  nature  of  a  writ  of  entry,  for  better  afRirance-— one 
fine  only  fhall  be  paid.    Co.  Copyholder,  x6a,  i6j. 

[Note  zSj.]        (i)  This  is  altered  by  4.  Ann,  cap.  16.  feft.  4.  &  5.  by  which  T^OV  ^*\ 
itU  enabled,  that  it  fliall'  be  lawful  for  any  defendant  or  tenant,  ih  *"^  "^    '^ 


an 


t 
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^ny  a£tion  or  fuit,  or  for  any  plaintifF  in  replevin,  in  any  court  of 
record^  with  the  leave  of  the  fame  court,  to  plead  as  many  feverat- 
matters  thereto  as  he  (hall  think  neceffary  for  hii  defence ;  but  it 
js  thereby  alfo  provided,  that  if  any  fuch  matter,  upon  a  demurrer 
joined,  be  judged  infufficient,  cofts  fhall  be  given  at  the  difcrctioa 
of  the  court;  or  if  a  verdift  ihall  be  found  upon  any  iflue  in  the 
faid  caufe  for  plaintiff,  or  the  defendant,  cofts  mall  be  alfo  given  in 
like  manner,  unlcfs  the  judge,  who  tried  the  faid  ilTue,  (hall  certify- 
that  the  defendant,  tenant,  or  plaintiff  in  replevin,  had  a  probable 
caufe  to  plead  fuch  matter,  which  upon  the  laid  iffue  ihall  be  found 
againfl  him  -^-Note  to  the  nth  edition. 

04.*  d«l  (0  Jt  is  natural  to  ph ad firft  to  the  juri/diffion,  anJ  afterwardt  [Note  268.J 
to  the  'iortt  of  the  count*  Nota,  Tht  brief e  ranked  before  the  county 
Ij,  Eitiv.  3.  74^  Nota,  Upon  default  in  the  count,  the  judgment  p^all 
he  that  the  brief Jhall  abate  *  3.  Hen,  6.  41.  9.  Hen,  o,  lo.  Brooki 
Count  78.  Fide  303 .  b.  Therefore,  as  itfeems,  it  is  more  proper  to 
referve  the  exception  to  the  luritfor  the  loft  place,  if  the  firfi  fails ^  Im 
fpeeial  cafes  the  order  of  pleading  is  net  obferved;  as  for  example,  a 
dfendant  in  debt,  in  the  cuftody  of  the  Jheriff^  fwas  permitted  to  plead 
a  plea  in  abatement  of  the  nvrit  before  any  count  nvas  made,  and  before 
^  any  of  the  other  defendants  came  in,     3.  Hen,  6*     /*//«.  Debt,  20, 

Lord  fVilloughby  and  other  defendants  in  affife  againfl  IVimbiJh,  pleads 
ed  in  abatement  of  the  ivrit  before  any  count  inas  made,  Flomidm 
Com,  73.— Lord  Nott.  MSS. 

305»  D.J      (i)  3.  Inft.  47.     A  faving  will  ferve  for  any  thing  that  is  im-  [Note  269.J 
plied  in  the  judgment,  as  m  cafe  of  felony  to  fave  the  wife's 
dower;  but  ^  faving  will  not  ferve  againfl  the  exprefs  judgment, 
for  that  ihould  be  repugnant,  as  faving  the  life  of  the  offender 
ihoald  be  void. 

\(yj*  b«l      (0  '^^  V'^^  *  confirmation  this  effed,  in  the  cafe  of  a  leafe  at  [Note  270.] 
•*    '  common  law,  the  leffee  mull  have  previoufly  made  an  aftual  c|ntry. 

But  no  entry  is  neceffary  for  the  purpofe,  if  the  leafe  is  a  bak-gain 

and  fale,  under  the  ilatute. 

r^gS.  a.]      (0  So  3d  Wilfon  234.    Henry  Blencowe  and  Mary  his  wife,  [Noteayi.J 
^^  feifed  in  fee,  demifed  to  William  Alder  for  21  years,  with  a  pro- 

vifo  for  re-entry  on  default  of  payment  of  the  rent,  or  breach  of 
•ny  of  the  covenants.  Among  other  covenants,  there  was  one  from 
William  Alder,—"  that  he  ihould  not  affign,  transfer,  or  i'et  over, 
^«  or  otherwife  do  or  pat  away  the  indenture  of  dcmife,  or  the  pre- 
•*  mifes  thereby  demifed,  or  any  part  thereof,  to  any  perfon  or 
**  perfons  whomfoevcr,  without  the  confent  of  the  faid  Henry  Blcn- 
**  cowe  and  Mary  his  wife,  their  heirs  and  affigns,  in  writing,  un* 
*<  der  his,  her,  or  their  hands  and  feals,  iirft  had  and  obtained  for 
*.'  doing  thereof/'f—William  Alder,  without  any  licence,  demifed 
.  to  John  Bufby  for  14  years.— It  was  held,  that  there  was  no  privity 
of  contraQ  between  the  original  lefibr  and  Rugby,  the  under-leffec. 
iSo  that  it  was  an  under  leafe,  and  not  an  alignment;  and  there- 
fore no  breach  of  the  covenant.  And  fee  Strange,  405.  ^See  alio 
Grcgfon  v.  Harrifon,  2.  Term  Rep.  P.  425.  Kinneriley  v.  Orpc 
and  another,  Dougl.  56. 

f'JQ^.  a.l      to  ^"'  Martin  Wright  and  many  other  writers  h^vc  laid  it  [Note  27a.] 
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^own  13  a  genera]  rule,  that  by  theoldfeadaliavirthe  (eadatorr  could 
not  aHen  the  feud  wkhoat  the  confent  of 'the  lord ;  aor  toe  lord 
alien  or  transfer  his  fdgniory  withoot  the  confent  of  his  feudatory  : 
for  the  obligations  of  the  lord  and  his  feudatory  being  redprocal* 
the  feodator/  was  as  much  iotercfted  in  the  condoA  and  abBity  of 
the  lord,  as  the  lord  in  the  condud  and  ability  of  his  feudatory  i 
.  ind  that  as  the  lord  could  not  alien,  fo  neither  coakl  he  exchange* 
mortgage,  or  otherwife  difpofe  of  his  feigniory,  without  the  confent 
^  his  vaflal.  See  Sir  MarUA  Wright's  Introda€tion  to  the  Law  of 
Tenures,  30*  3i.«-lt  is  certain  that  this  dodrine  formerly  prevailed 
sn  England.  Uut,  in  general,  it  does  not  appear  to  have  pre» 
vailed  (at  leaft  in  an  equal  extent)  in  other  countries.  It  ieems 
there  to  have  been  admitted,  that  the  lord  might  transfer  the  *uMe 
f$tf  without  the  confent  of  the  vaflal,  and  uat  the  vaflal  irnmo* 
diately,  by  fucfa  a  transfer,  became  the  tenant  of  the  new  lord.— -It 
feems  alfo  to  have  been  admitted*  that  the  lord  might  transfer  to 
another  the  beneficial  fruits  of  the  tenure,  without  the  coofent  of  the 
vafTal.  But  it  was  a  great  qoeftion  whether  the  lord  coold  transfer 
his  vaflal  to  another,  without  the  vaflal's  confent.  unlefs  by  trans- 
ferring the  <u'W^/>^.— >See  Bafnage  ComMintturt  de  la  CoutmMn  ie 
ii9rmandi£^  des  Fiift  et  Dmts  ftodaux^  art.  204.— Thunecefity^ 
which  fubfiflcd  in  our  old  law,  that  the  tenant  fliould  confent  to  the 
alienation  of  the  lord,  gave  rife  to  the  dofbine  of  attornment.— 
At  the  common  law,  attornment  fignii^d  only  the  confent  of  the 
tenant  to  the  grant  of  the  feigniory ;  or,  in  ether  words,  hb  con- 
fent to  become  the  tenant  of  the  new  lord.  But  after  the  fbtute 
fma  emptmrts  terrarum  was  pafled,  by  which  fubinfeudation  was  pro- 
hibited, it  became  neceflary  that  when  the  reverflon  or  remainder- 
man after  an  eflate  for  years,  for  life,  or  in  tail,  granted  his  re- 
ver(k>n  or  remainder,  the  particular  tenant  fhoula  attorn  to  the 
grantee ;  as  the  particular  tenant  mufl,  otherwife,  have  held  of  the 
remainder- man,  and  he  of  the  chief  lord;  by  which  a  new  tenure 
would  be  created.— The  necefOty  of  attornment  was,  in  fome  mea- 
fure,  avoided  by  the  flatute  of  ufiss;  as  by  that  flatute,  the  poflef- 
£on  was  immediately  executed  to  the  ufe;— and  by  the  Canite  of 
wills,  by  which  the  legal  eilate  is  immediately  vefted  in  the  de- 
vifee.— Yet  attornment  continued  after  this  to  be  neceflary  in  many 
eafes.  But  both  the  neceffitv  and  efficacy  of  attornments  have  been 
almoil  totally  taken  away  by  the  fUtutes  of  4.  and  c.  Ann.  c.  16. 
and  II.  Geo.  a.  c.  19.  By  the  former  of  thofe  flatutea  it  waa 
enacted,  "  That  all  grants  and  conveyances  of  any  manors  or 
rents,  or  of  the  rever£)n  or  remainder  of  any  mefluages  or  landt. 
fliouki  be  good  without  attornment  of  the  tenants ;  provided  thae 
no  fuch  tenant  fliould  be  damaged  by  payment  of  rent  to  any  fuck 
grantor  or  cooufor,orby  breach  of  any  condition  for  non-payroeat 
of  rent  before  notice  given  him  of  fuch  grant  by  the  conufee 
or  grantor.^'  By  the  latter  ftatute  it  was  cnaAed,  ^  That  the  at- 
tornments of  tenants  to  flrangers  daimsnff  title  to  the  eflate  of 
their  landlords,  ibould  be  abfolutely  null  ana  void  to  all  interna  and 
parpofes  whatfoever,  and  that  the  poflSsffiou  of  their  refpedive 
landlord  or  landlords,  leflbr  or  leifors,  ihoald  not  be  deemed  or 
confbued  to  be  any  wife  changed,  altered, or  afleded,  by  any  fuch 
attornment  or  attornments;  provided  that  nothing  therein  con- 
tained fliould  extend  to  vacate  or  afied  any  attornment  made  pur- 
fuant  to,  and  in  confequence  of,  fome  judement  at  law*  or  decree, 
gr  order  of  a  court  of  equity*  or  madt  wita  the  privity  and  coufient 
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of  the  landlord  or  landlords,  leiTor  or  leflbrs*  or  to  pny  mortgaeect 
•for  ^  mortgage  is  .become  loFfeiied«'*-— Till  the  pafling  of  thefe 
itsLiv^,  the  do&OAe  of  aitommenc  wa«  one  of  the  moft  <:opiDos 
and  ahftnife  points  of  the  law.  But  thcfe  ftatates  having  made  at* 
tomment  botn  uoneceliju'y  and  inoperacive^  the  learning  upon  it  is 
fo  ttielefs»  that  Mr.  Viner  has  infer  ted  nothing  fcfpe^ing  it  in  his 
▼dnminous  compilation  b«t  an  extra^  from  lord  cluef  baron  Gil* 
bert»«*-Mr.  Bacon  has  not  the  article  AttonHnent  in  Ms  work; 
ank  the  leamiog  and  indaftry  of  lord  chief  imron  Corny n  have  fur* 
liiihed  tarn  with  little  material  upon  it,  that  is  not  to  be  found 
cither  in  Littleton  or  fir  £dward  Coke, 

( I O »  b«l       (0  H^^  ^  f^  i*  ioppofed  to  veft  immetfately  ui  the  ^ituitee:  [Note  173.  ] 
^  hot  when  an  eftate  is  granted  apon  a  condition  precedent*  the  eftnte 

dbes  not  veft,  even  by  way  of  rekitioo^  till  the  performance  of  the 

condition.    Plo*  48s.  h» 

91  i^  at]      0)  Thisis  only  to  be  anderfiood  of  a  tent  at  comaKHi  law:  but  [Note  274.] 
^     ^        "^  if  Ac  rent  is  Hmited,  as  an  nfe  under  the  iamte^-^as  if  lands  are 

conveyed  by  leaie  and  rdeafe  to  J.  and  his  heirs,  to  the  ufe  that  B. 

may  receive  oot  of  them  an  annual  rent  s  the  Eatutc  imme^tely 

cxecotea  the  ofc  of  the  tent  'mM.    ^ 

3 1 4«  bf  J  (1)  Two  reafons  are  ^en  for  this.  One  is,  that  the  jpefleCon  [Note  275O 
of  tlMe  tenant  for  /ears,  is  the  poffisfion  of  the  immediate  free* 
holder.  See  Brediman's  cafe,  6.  Rep.  j6.  b.  The  other  reafiNt 
is,  that  as  the  termor  for  years  holds  of  the  reverfioner,  and  pays 
|he  iervicet  to  him,  fo  the  tenant  for  life  hrids  alfo  of  him*-^ 
ThttSf  as  both  hold  eftates  of  the  reverfioner^  either  of  them  may 
attorn. 

(3^9*^0      ^'^  ^  ^'^  ca&s,  the  tenant  for  life  enters  only  for  a  partial  [Note  276.1 
^  '*  eftate ;  he  therefore  only  partially  defeatt  the  operation  of  the  feoff- 

ment;  fo  much  of  the  ftc  as  he  does  not  defeat^  neceffarily  remains 
|a  the  feoffee 

(329*  a*]       (1)  The  di£aQioa  in  theie  cafes  feeais  to  be,  that  the  grantee  [Note  277.} 
is  intuled,  before  attomement,  to  what  the  lord  may  fei^^i  but  not 
to  any  thing  which  lies  in  a^ion* 

[325*  dtj  (i)  I.  Jt  /#  M/cMfiuMMMCis  in  gemral >^ln  note  i.  p.  239.  a.  it  [Note  278^ 
was  obferved,  that  in  the  cafe  of  a  diffeifin,  while  the  voScmon  re* 
mains  in  the  diffetfbr,  it  is  a  mere  naked  p^effion,  oniupported  by 
any  right ;  gnd  that  the  diffeifee  may  reftore  his  pofleilion,  and  put 
a  total  end  to  the  poffeiSon  of  the  difieifor,  by  an  entry  on  the  landj^ 
without  any  previous  a^on;  but  that,  if  the  diffeifor  dies,  the 
heir  comes  to  the  poffeffion  of  the  eftate  by  a  lawful  title.  It  wasi 
the  ^e,  by  the  old  l|iw,  if  the  difieifor  aliened ;  the  alieoee  came 
in  by  a  lawful  title.  By  reafon  of  this  lawful  title,  the  heir,  in  the 
firft  inftance,  and  the  alienee,  in  the  iecond,  acquired  a  fr$fimptin»^ 
rifii  fffofiJfoM,  which  is  £0  far  good  even  againft  the  ptirfon  ciif. 
feifed,  that  he  lofes  by  it  his  right  to  recover  the  poffeffion  by  en- 
try, and  can  only  recover  it  by  an  a£tion  at  law*  When  the  right 
of  entry  is  thus  loft,  and  the  party  can  only  recover  by  adion,  the 
poffeffion  is  faid  to  be  M/contstrnfii.  This  is  the  gtneral  import  of 
;he  word  difcntipuan^^i  butt  in  its  ^futd  acce|>utionj  it  fi^m£es  the 

^ffe^ 
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effeA  of  alieii;uioiii  made  by  ha(bands  {eiftdjun  ux9rh ;  by  eccle- 
fiadica  feiTed  jure  tccUfia ;  or  by  tenants  in  taile ;  thofe  bong  tbe 
three  inftances  adduced  by  Littleton  of  a  difcontmuance.     Eat 
other  cafes,  where  the  party  having  the  right  coirid  not  reftore  his 
poiTeffion  by  entry»  and  was  therefore  left  to  his  remedy  by  a^oa 
were  alfo,  in  Littleton's  time,  termed  difcontinuances.    Thus,  be- 
fore tbe  ftatute  of  the  1 1.  H.  7.  c.  20.  the  alienatioiis  of  a  woman 
feifed  of  an  e(bte  in  dower»  or  of  an  eftate  of  the  gift  of  her  huf-^ 
bandy  or  of  any  of  his  anceflors,  were  faid  to  be  a  dtfeontinaance  ; 
and  before  the  (latutes  of  32.  H.  8.  c.3i.  and  14.  £].  c.  8.  reco* 
veries  fuffered  by  tenants  for  life,  or  tenants  by  the  courtefy,  or  te* 
nants  in  tail,  after  poffibility  of  ifltie  extind,  or  etren  by  tbe  feoffee 
of  tenant  for  years,  worked  a  dirconcinoance.    See  Sir  William 
Pelham's  cafe,  1.  Rep.  14.    It  is  to  be  obferved,  that  there  is  a 
material  difference  between  the  fituation  or  tide  of  the  alienee  of 
any  perfon  whofe  alienation  makes  adifcontinaance,  and  the  fitaa- 
laon  or  title  of  the  heir  or  alienee  of  a  diifeiibr ; '  for  the  heir  and 
alienee  of  a  dilleifor  immediately  claim  under  a  perfon  coming  ia 
by  a  wrongful  tide,  and  their  eftates,  though  not  defeafible  by  en- 
try* are  immediately  defeafible  by  adticm.    But  tlie  alienee  of  every 
perfon,  whofe  alienation  is  faid  to  be  a  difcontinuance,  claims  by  a 
perfon  having  a  lawful  eilate,  and  the  eftate  of  the  alienee  is  an-  ^ 
impeachable  during  the  life  of  the  difcontinoor*    It  ihould  alfo  be 
obterved,  that  a  diicontinuance  extends  to  thofe  cafes  only,  where  a 
perfon  is  difpoiTeiFed  of  an  eftate  of  freehdd ;  and  where,  though 
he  has  loft  his  right  of  entry,  he  can  ftill  recover  the  poITeffion  by 
aflion.    At  the  common  law,  if  there  was  a  term  for  years,  and 
the  tenant  of  the  freehold  fuffered  a  common  recovery  by  covin,  it 
was  a  good  bar  to  the  termor ;  for,  not  having  the  freehold,  he 
could  not  falfify  the  recovery,  fo  that  all  his  term  and  intereft  in 
the  land  was  loft,  and  his  ofily  remedy  was  an  adion  of  covenant 
againft  the  leflbr.    His  poiTeftion,  therefore,  or  rather  his  intereft, 
was  abfolutely  loft,  not  merely  interrupted.    Even  after  the  ftatutes 
of  Gloucefter,  and  the  21.  H.  8.  c.  15.  which  preferved  the  intereft 
of  the  termor  for  years,  againft  a  common  recovery,  as  the  pof- 
feftlon  of  the  termor  for  years  is  con&dered  in  the  law  as  th^  pof- 
feHlon  of  him  who  has  the  next  eftate  of  freehold,  the  recovery  is 
never  faid  to  difcontinue  the  eftate  of  the  termor  for  years ;  the  ex- 
pre  (Ron  difcontinuance  being  applied  folcly  to  thofe  cafes  where  the 
freehold  is  divefted.    The  peculiar  import  of  the  word  diA:onttnu- 
ance,  where  applied  to  the  cafes  mentioned  by  Littleton,  b  ftiortly, 
but  forcibly  exprefted  by  Monf.  Houard,  who  explains  the  word  dif- 
continuance "  Interruption  du  droit,  qu*Ott  a  Jur  uu  fonds,  par  Im 
'venti  qu^un  autre  charge  de  conftr^ver  ce  droit,  en  afaiteJ*     See  An* 
cieunes  Loix  des  Francois,  2  vol.  43$.     Our  dodrinte  of  difcontinu- 
ance bears  fome  analogy  to  the  doctrine  of  interruption  in  the  civil 
law.— There,  interruption,  when  applied  to  the  real  property,  fig- 
nifies  the  oufting  of  a  perfon  from  the  pofteftion  of  his  land.    From 
that  time,  he  ceafes  to  be  the  poiTeflbr  of  it ;  and  if  he  does  not  re- 
new his  pofTeilion,  but  permits  the  difpofteftbr  to  retain  it,  he  ab(b- 
lutely  lofes  his  right  to  it,  and  the  diiTeifor  is  faid  to  acquire  it  by 
prcfcription.    It  is  obfervable,  that  by  the  laws  of  the  Twelve  Ta- 
bles, poftbdion  during  two  years  formed  a  prefcription  for  land  ; 
one  year,  fc  r  perfonal  eftate.    Dio.  Sic.  20.    In  3.  Rep.  fol.  8.  b. 
9.  a.  Lord  Coke  obferves,  that  the  reafon  why  the  law  will  not 
(:ermic  a  perfon  who  is  in  by  judgment  of  law,  to  have  his  poftef- 
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fioA  diflurbed  by  the  difleifeey  i$>  '<  to  take  away  the  maltiplicit/ 
^  and  infiniteaers  of  fuiis,  trials,  recoveries,  and  judgments  m  one 
**  and  the  fame  cafe ;  and  therefore  in  the  judgment  and  policy  of 
^  the  law,  it  was  thought  more  profitable  to  the  commonwealth,  and 
^^  more  for  the  honour  of  the  law,  to  leave  fome  without  remedy, 
•'  and  to  pat  others  to  their  writ  of  right,  without  any  refpedt  of 
•r  coverture,  &c.  than  that  there  fhould  not  be  any  end  of  anions 
*«  and  iuits.** 

2^C»  b.l   '    (0  I^-  ^5  to  di/coHtiHUMices hj ecchjutjiical per/ons :'^\t  IS  gexic*  [Note  279. J 

rally  fuppofed  that  ecclefiaftical  perfons  were  permitted  to  acquire 
real  eftates,  as  early  as  the  reign  of  the  emperor  Conflantine.  The 
tenth  century  is  commonly  confidered  as  the  period  when  donations 
Co  them  were  mod  frequent  and  confiderable.  Very  foon  after  they 
were  permitted  to  acquire,  they  were  retrained  from  alienatine, 
dieir  property*  See  Dec,  Gra.  Caf,  12.  Q;^2.  c.  3.  Long  leaies 
made  by  ecdefiaftical  perfons,  are  declared  to  be  null  by  the  Coun- 
cil of  Trent,  Seff.  25.  de  Ref.  ch.  11.  For  the  learning  relating 
Ct)  the  leafes  made  by  ecdefiaftical  perfons,  the  editor  begs  to  refer 
CO  the  much-admired  colledions  on  this  fubjedl  in  Bacon's  Abr,. 
vol.  3.  tit«  Leafes,  fuppofed  to  be  extracted  from  a  manufcript  of 
Sir  GeofFry  Gilbert.  It  is  to  be  obfervcd,  that  biOiops  and  abbots 
were  fuppofed  to  have  the  poiTeilion  infiey  and  might  therefore  alien 
in  fee  ;  but  parfons  were  confidered  to  have  no  more  than  a  life 
tiUte.    See  Gilb.  Ten.  1  lo* 

•  (2)  in.  As  to  difcontin-jumces  by  perfons  feifed  jure  tixirls  :--^\X.  is  r^ote  28o«1 
generally  fuppofed  that  women,  by  reafon  oi  their  incapacity  to 
perform  military  duty,  were  not  originally  admitted  to  fucceed  to 
proper  fiefs:  fo  that  if  the  fief,  by  its  original cbnditution,  were  de- 
scendible to  the  females,  it  was,  upon  that  very  account,  ranked  among 
improper  fiefs*  See  Craig  de  Jure  Feud.  48.  50.  236.  Stry,  Ex.  Jur. 
Feud.  cap.  4.  2.  cap.  15.  2.  3.  By  the  Salic  law,  the  females  were 
excluded  from  fucceedlng  to  eflates,  either  lineally  or  collaterally. 
-—It  may  not  be  improper  to  mention  here,  that  there  are  two  dif- 
ferent codes  of  this  law.  One  of  them  is  fuppofed  to  have  been 
coUedied  before  chriftianity  was  received  into  France.— ThA  other 
is  of  a  later  date ;  and  appears  to  be  a  republication  Of  the  former, 
with  confiderable  alterations*  both  in  fubilance  and  phrafeology ; 
and  with  feveral  new  regulations  fuppofed  to  have  been  made  by 
the  princes  wlio  filled  the  throne  of  that  kingdom,  after  the  intro- 
^udion  of  chritHanity.  The  former  code  contains  the  following 
daufe  ;  *«  De  terra  'verb  Salted  in  mulierem  nulla  portio  bar  edit  atis 
«*  tranfit  \  fed  hoc  'virilis  fexus  acqttirit ;  ^c  eft^  Jilii  in  hareditate 
**  fuccedunt,**  In  the  latter^  it  is  exprefifed  in  this  manner :  **  De 
*'  terra  autem  Salted,  nulla  portio  b^ereditatis  mulieri  'utniat,  fed  ad 
*'  nfirilem  fexum  tota  b^treditas  fer<ueniat**  But  in  the  courfe  of 
time,  women  were  admitted,  generally,  to  fucceed  to  all  fiefs;  and 
even  the  Salic  law  loft  all  its  force,  except  as  to  the  fucccfiion  to 
the  crown,  in  which  refped  it  has  been  invariably  obfervcd  from 
the  earlied  period  of  the  French  monarchy  to  the  prefent  time. 
This  exclufion  of  .females  and  their  defcendants  from  the  crown,  is 
now  univerfally  agreed  to  be.  a  fundamental  law  of  that  monarchy. 
•—Even  in  the  difpute  between  Philip  Valois  and  Edward  the 
Third,  the  validity  of  the  law  as  to  the  doubters  themfel'ves,  was 
never  que nioned :  the  only  difpute  was,  whether  it  extended  to  the 
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fictaf  jpropcrt/  in  the  lands,  has  only  a  doradon  for  the  term  of 
his  life,  only ;  yet,  in  the  eye  of  the  law,  he  is  confidered  as  feifed 
of  an  eftate  of  inheritance.  To  onderftand  this,  it  ihoold  be  re- 
membered, tliat,  in  the  cafe  of  a  fee  Ample  conditional  at  common 
law,  the  condition,  from  which  that  eftate  toolc  its  appellation,  did 
not  fufpend  the  fee  from  veiling  in  the  donee,  imme<nately  by  the 
.  gift.  Thus,  wc  find,  that,  if  he  aliened  before  he  had  iiTue,  it  not 
cmly  was  no  forfeiture,  but,  if  afterwards  he  had  ifTue,  it  was  a  bar 
to  them.  See  Plo.  239.  2.  Inll.  335.  But  the  condicioti^  though 
ic  did  not  prevent  the  fee  from  veiling  in  the  donee,  fufpencbd 
his  power  of  alienation.  To  that  power  it  was  con(idered  to'  be  a 
condition  precedent,  that  the  donee  ihould  have  iiTue  borto.  The 
fiatute  extlnguiflied  the  power ;  but  did  not  affect  the  eftate  of  the 
feudatory,  in  any  other  refpefb :  fo  thai?  a  tenant  in  tail  was  as 
ittuch  feifed  of  the  inheritance,  after  the  llatute  de  donts,  as  a  tenant 
in  fee  fimpic  conditional  was,  before  it.  Hence,  if  he  made  a 
fboffment,  it  did  not,  during  his  life*,  affedl  or  prejudice  the  iffue. 
Thus  his  alienation  was,  primarily,  a  lawful  transfer  of  the  freehold; 
the  alienee  came  in  by  right ;  and  his  eflate  could  not  be  impeach- 
ed, during  the  life  of  the  donee.  Jn  conformity  to  the  eftabllfhed 
itile  of  the  common  law,  that  whenever  any  perfOn  acquired  a  pre- 
fumptive  right  of  pOiTcfficn,  his  pofleflion  was  not  to  be  defeated 
by  entry,  however  flcnder  or  unlawful  the  title  of  the  grantor  him- 
felf  might  be,  the  llatute  Jt  donis  did  not  abfolutely  nullify  the 
alienations  of  the  donee  in  tail,  but  enabled  the  iilue  Co  defeat 
them  by  the  formedon  in  the  defcender. — It  is  generally  faid  that 
the  writ  of  mortd'anceftor  was  the  only  remedy,  at  the  common 
law,  for  the  iffue,  againft  the  alienations  of  his  anceilor,  and  that 
the  formedon  did  not  lie,  till  the  ftatute  de  donis.  This  muft  be 
nnderilocd  with  the  two  following  qualifications,  ift,  A  writ  of 
mortd'anccflor  could  certainly  be  maintained  againft  an  abator; 
but,  as  one  cf  the  three  points  in  that  writ,  to  be  enquired  of  by  a 
jury,  W7LS,  Ji  pater  *vel  mater  fuit  feijltus,  or  feifita,  in  dominico/uo  ut 
defaeodo^  die  quo  cbiit,  it  could  not  be  maintained  againft  a  dif- 
feifor.  See  Booth  207.  2d.  In  one  cafe,  a  formedon  was  cer-' 
tainly  admitted  at  the  common  law ;  that  was,  when  a  man  had 
iftue  a  fon,  and  his  wife  died,  and  he  afterwards  took  another  wife^ 
and  land  was  given  to  him  and  his  fecond  wife,  and  to  the  heirs  of 
their  two  bodies  begotten,  and  there  was  iffue  of  that  marriage, 
and  both  the  wife  and  the  father  died,  and  a  ftrangcr  abated ;  there, 
the  iffue  of  the  fecond  marriage  could  not  maintain  a  writ  of 
mortd'ancellor ;  for  one  part  of  the  writ  is  to  enquire,  fi' fetens  fit 
fropinquicr  hares,  to  which  defcription  no  iffue  of  the  fecond  venter 
could  anfwer,  while  there  was  a  fon  of  the  firft  venter.  See  Plo« 
239.    £coth  141.  207.    Ant.  1$.  a.  n.  5, 

{Note  282.]        (i)  V.  As  to  alienations  hy  tenants  in  tail,  tvitB  reJ^eB  to  the  r^-  [j^/*  ^'i 

njcrfiorur : — Upon  the  death  of  tenant  in  fee  fimple  conditional 
without  iffue,  if  the  eftate  was  withheld  from  the  reverfioner, 
either  by  the  alienre  of  the  tenant  in  tail,  or  by  an  abator,  the  r^- 
verfioner  was  entitled,  at  the  common  law,  to  a  formedon  in  the 
reverter.  It  has  been  obferved  before,  that  if  tenant  in  fee-fimple 
conditional  at  the  common  law,  aliened  before  he  had  iffue,  and 
afterwards  had  iffue,  the  iffu^  was  barred  by  the  alienation;  but  it 
.  does  not  f>.em  clear  whether  the  alienation  in  that  cafe  barred  the 
revcrfi. ner.     See  l*lo.  235.  Ant.  19.— In  general,  when  the  ancef- 
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ier  alienedy  k  wi5  with  warranty  $  in  that  cafe*  th«  warranty  de^ 
ifcended  apon  the  iflfae  in  tail*  and  therefore  preventeci  his  claiming 
again  ft  the  alienation  of  his  aaceftor.  But  nothing  of  this  nature 
could  be  oppofed  to  the  reverfioner*  * 

« 

(2)  Vt.  As  to  difconiikuarkes  'Ij  tendnis  in  tail,  nJuith  n/peS  to  [NoteilSj^^ 
"thofii  in  remainder  ;-^It  has  been  obferved  before^  that  all  e dates  of 
inheritance  were*  at  common  law,  either  fees  iimple  abfolute^  or 
ifees  fimple  conditional;  and  that  tenants  in  fee  iimple  conditional 
were>  after  the  birth  of  ilTde/ permitted  to  alien  the  fee^  upon  A 
(uppo(ition>  that*  by  the  birth  of  iiTue,  the  condition  was  performed* 
The  flatate  de  dams  declares  this  to  be  manifeAly  contrary  to  the 
form  and  intent  of  the  ^ft,  and  therefol-e  requires*  that  from 
henceforth  the  will  and  intent  of  the  donor  ihould  be  obferved*  and 
the  fee  revert  to  hiin^  for  want  of  i/fue*     This  Hatute  did  not 
treate  afiv  new  eftate;  but.  By  difafHrming  the  fuppofed  perform- 
ance of  the  condition^  preferyed  the  fee  ib  the  ilTue,  while  thent 
were  iuue,  to  take  it»  and  the  reverfion  to  the  donor^  when  the  iiTus 
failed.     An  eftate  of  inheritatice  therefore  remained  in  the  donee^ 
f)utonly  a  partfcular  defcriptioh  of  heirs  being  entitled  to  take  .un- 
^er  it,  it  received  the  appellation  of  ah  eilate  tail,  that  is,  aa 
cflate  docked,  cat  cC  or  abridged,  in  contradiflindion  from  th^ 
eilate   oi  fee   fimple    abfolutCi  whiph   remained   in   the  donor. 
Wright's  Teiiiirei,  l86.  Plo.  251.    The  ejtpreffion  eltatc  tail  doeii 
not  occur  iii  Ihe  ftktute  de  donis ;  Btit  it  is  to  Be  found  in  a  ftatuts 
cf  the  fame  year.     See  Stat.  Weft.  cap.  4.     The  (latute  de  doniii 
lay  thus  fecuring  the  reverfion  to  the  donor,  produced  another  ma- 
terial alteration  in  the  law.    ^or,  by  the  comdioh  (aw^  no  remain* 
der  could  be  limited  upon,  or  after,  an  edate  in  fee  iimplp  abfoluto 
^r  conditional;  but  when  eflates  in  fee  fimple  conditional  were S9^ 
4uced  to  e^tes  tail,  remainders  aftei:  them  were  pei-mitted :  ani 
by  analogy  to  what  was  done  for  the  ifltie  and  the  reverfioner,  4 
formedon  in  the  remainder  was  given  to  the  remainder-manj— ^ 
not,  however,  exprefsly,  bat  by  inference.— For  the  remainder-man, 
after  ah  efiate  tail  being  by  the  difcondnuance  in  Ihe  fame  mifehief 
with  the  ilTue  or  the  reverfioner  in  tail,  an  equitable  confirudlion 
of  the  idatute  brought  him  within  the  like  remedy.-^Five  yeaci 
after  the  ena^ing  of  the  fiatute  de  donis,  the  ftatute  quia  emptores  ter^ 
rarum  was  palTed;  by  which  all  perfons  were  enabled  to  difpofc  of. 
their  lands ;  but  the  feoffees  were  to  hold  them  immcdiaiely  a£ 
the  chief  lord.     Upon  this  flatute;  the  courts  took  the  following 
diflin^ion,  with  refpe^  to  efiates  tail,  and  other  particular  efiatesj 
that,  where  a  perfon  feifed  in  fee  granted  for  Iffe,  or  in  tail,  referv* 
ing  the  reverfion  to  himfelf,  the  grantees  of  the  particular  efiatci 
£eTd  of  the  reverfioner^  and  he  of  the  chief  lord :  bjt,  where  a  per- 
ifon  granted  for  life,  or  in  tail,  with  the  remainder  over  in  fee,  both 
ihe  tenants  of  the  particular  efiates,  and  the  remainder-man,  held 
6f  the  chief  lord.    2.  Inil.  505. — Care  mud  be  takeii  todiiiingvlOi 
betweein  a  remainder  limited  after. an  eilate  tail,  and  a  condiciohaU 
or  contingent  ufe,  limited  upon,  or  after  fuch  an  ^flate.     See  pagt^' 
iov  b.  note  i*  and  page  274.  a.  continuation  of  note  1.  27.1.  b« 
A—  fherd  are  few  occafions  where  greater  nicety,  or  ikill,  is  re- 
quired! in  limiting  ufes  of  this  kind,  than  in  the  two  following  cafes. 
j-3-The  firll  is,  when  a  perfon,  being  feifed  of  two  ellates,  wilh'S  to 
taife  two  families ;  and  with  this  view  intends  that  one  of  the 
'dilates  (which  ihali  b<  called  here,  the  family  efiatej  iliall  be  i]»- 
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[Note  S83.]  tied  on  his  eldeil  Ton  and  his  iflhe ;  and  for  want  of  foch  hrae,  on  r^27. 
his  younger  fons,  fncceffively^  and  their  rcfpedivc  iff«c ;  and,  that  ^^  '  * 
the  other  eftate  {which  fhall  be  caHed  here  the  fecond  eftate)  (bail 
be  fettled  on  his  fecond  fon,  and  his  iflae ;  and  for  want  of  filch  if* 
fue,  on  his  other  fubfequent  fons^  fucceffively»  and  their  reljpedive 
ifiue.  In  this  cafe,  by  tho  death  of  the  eldeft  km  whhoot  iffae,  the 
family  eflate  would  defcend  on  the  fecond  ion,  at  his  iAie.  This 
union  of  the  two  eflntcs  wonld  eifedlaaUy  defeat  the  fettior^s  inten- 
tion. To  guafd  againft  it*  therefore,  it  is  neceffitnr  te  pronde, 
that,  if  by  the  death  of  the  flrft  fon,  and  faUure  of  ifloe  of  his  body, 
the  family  eftate  defcend s  upon  the  fecond  fbn.  Or  any  other  yoonger 
fon,  or  any  iiTue  of  their  bodies,  the  fecond  eftate  (ball,  in  that 
cafe,  ihift  from  the  per  fon  upon  whom  the  family  eftate  dcfceod^ 
to  the  perfon  next  in  remainder.-^The  other  cafe  is,  when  a  per- 
A)n  limits  his  eftate  in  ftrift  fettlement,  with  an  iftjundion  that  the 
ieveral  perfons  taking  under  the  iettlement  ftiall  nie  his  name  and 
bear  his  arms.  Thefe  being  cafes  of  difficulty,  the  rules  of  law 
refpefling  there  not  hating  been  fettled  till  lately ;  and  the  forma 
fbr  carrying  them  into  execotion  being  in  generu  very  impetfed^ 
the  following  obfervations,  it  is  imagined^  may  be  properly  intro- 
duced here. ift,  jis  to  ilaufes  /•r  Jhifting  tht  fecond  tfioH^  on  ike 

accejpon  of  tht  family  eftate.  From  what  has  been  faid  oefbre,  it  is 
clear,  that  the  provifoes  and  iojun^ons,  in  thefe  cafes,  are  Ihifting 
or  fecoiidary  uies ;  and  the  point  now  before  us  prefelvts  us  with  a 
ctirious  and  flriking  viciv  of  the  gradual  progrefs  of  the  dodrines 
of  our  courts  refpefting  them.— One  of  the  moft  remarkable  adju- 
dications on  this  fubjed  is  the  duke  of  Norfolk's  cafe ;  5d.  Ca.  id 
Cha.  The  cafe  there  was,  that  Henry  earl  of  Arundel  conveyed 
his  eftates  to  the  ufeof  himfelf  for  his  life;  and,  after  his  deceafe, 
to  the  ufe  of  truftces  for  200  years ;  and,  after  the  expiration  of 
that  term,  to  the  uie  of  Henry  Howard,  his  fecond  fon,  in  tail 
male;  remainder  to  Charles  Howard,  and  his  other  fabfeqoent 
fons,  fucceffively,  in  tail  male ;  with  a  declaration  that  the  term  of 
200  years  was  limited  in  truft  to  attend  the  inheritance,  (b  Ion?  as 
Thomas  Howard,  the  feitlor's  eldeft  fon,  or  any  iflue  male  of  his 
body,  ftiottld  live  ;  but  with  a  provifo,  that  if  by  his  death  without 
iifue  male  living  at  his  deceafe^  or  by  a  fubfequent  failure  of 
that  iftbe  male,  the  earldom  of  Arundel  fliould  defcend  on  the 
fecond  fon,  then  the  truft  ftiould  ceafe  as  to  the  fecond  fon,  and  the 
heirs  male  of  his  body ;  and  the  truft  ftxould  then  be,  for  the  benefit 
of  the  third  fon^r  and  the  heirs  male  of  his  body.  The  eldeft 
fon  died  without  iftue,  in  the  life-time  of  the  fecond  fon;  upon  this, 
the  difficulty  arofe.  The  queftion  was,  whether  the  executory 
truft  for  the  benefit  of  the  third  fon  was  not  too  remote  ?  It  ia 
clear,  that  the  event  opon  which  the  truft  was  to  take  cfFefl  for 
the  benefit  of  the  third  fon,  muft,  if  it  took  place  at  all,  necefTarily 
take  place  within' the  compafs  of  one  life ;  it  being,  that  by  event 
Of  the  death  and  failure  of  iflue  of  the  firft  fon  in  tht  fecond  fon* s 
lifi'timt,  the  fecond  fon  (hould  become  intitled  to  the  earldom  of 
Arundel.  The  law  upon  this  head  is,  now,  fo  dearly  fettled, 
that  if  a  fettlement  were  to  be  made  now  to  this  efied,  all  the 
parties  interefted  would  immediately  acquiefce  in  it.  fiiA  it  was 
iben  a  point  fo  much  queftioned,  that  few  cafes  have  been  heard  in 
the  courts,  either  of  law  or  equity,  in  which  there  has  been  a 
greater  difference  of  opinion.  Lord  Notdngham,  before  whom 
u  was  beard,  was  affified  by  the  three  chief  jnftices.    His  lordflii^ 

held 
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Md  the  truft  to  be  ^ood.    But  tke  three  chief  juflioes  diffrred  fmm 
his  IcMrdfliip;  and  his  brdlhip's  decree  was  afterwards  reverCed  by 
l(»rd  keeper  North :  but  the  faoiife  of  lords^  on  apfieaU  reverfed 
the  reversal ;  and.  affirmed  lord  Nottlnghaa's  decree.    Thus,  hf 
ihis  cafe,  it  was  {blemnly  adjudged^  tijat  an  etecitory  troA  of  a 
term  of  years  was  good,  if  fo  framed  as  to  take  effie^  within  the 
compafs  of  one  lift  in  ktitq;.     This  reafoning  extended  by  ajnalogy, 
to  execatory  devifes  of  kgal  eibtQi ;  and  t0  nil  (hifting  and  fe- 
condary  ufes,  whether  created  by  deed^  or 'wilI:^**^Tiie  nexjt  advance 
in  limitations  of  this  nature  was  to  extend  them  to  a  pmod  withiti 
the  compafs  of  ^  A«f  or  mire  life  or  k^vti  in  ieirtg,  and  t'omtty-one 
jears  mJUr>    Upon  this  princ^Ie  was  determined  the  caie  of  Lloyd 
V.  Carew,  Prec.  in  Cha.  7a.    Show.  Cafes  in  Par.  137.     In  moft 
<;afe6«  till  within  thefe  thirty  years*  the  clangs  in  deeds  or  w'dls  by 
which  thefe  purpofcs  were  intended  to  be  effe&ed  were  framed 
itpf  n  thb  plan ;  fo  that  the  event  upon  ^ich  the  eftate  limited  to 
the  fecond  Um  was  to  ihift  from  him  and  his  iiTue  to  the  fubfequemc 
fons  and  their  ifi^,  viz.  the  acceflion  of  the  family  eftate,  was  ccxn^ 
£ned  to  the  contingency  of  its  happening  within  the  above  period 
ef  one  or  more,  life  orltves  in  being,  and  twenty ^me  years.     Af* 
tetwardst  as  it  was  obferved  that  a  common  recovery  fuffiered  by 
tenant  in  tail  barred  all  limitations  fubfequent  or  collateral  to  h» 
oftate,  it  was  conchided;  that  there  was  no  necefity  to  confine  the 
ev«nt,  upon  which  the  eftate  was  to  fh^t»  to  any  particnbr  period 
of  time ;  and  therefore  it  is  now  nfual  to  expr efs  it  generally,  chat 
if  any  of  the  younger  fons»  or  of.  the  heirs  m«le  of  their  bodies, 
ihall  come  into  poS^flion  of  the  family  eftate,  (without  limiting  the 
period,  when  this  happens,  to  any  particalar  time)  the  fecond  dftate 
fliall  (hift  from  the  perfon  fo  becoming  intitled  to  the  family  eftate, 
and  go  to  the  pcrfons  next  intitled  in  remainder.    An>  inf^nee  of  this 
kind  may  be  feen  in  an  a&  of  parliament,  palled  in  the  year  C75^» 
intitled,  ^^  An  a£l  to  enable  Charles  Bagoc,  now  called  Charles 
**  Cheier,  and  his  fons,  10  take  the  lirname  of  Chefter.'*     2diy, 
At  to  cJau/ts  h^imng  ferfonsy  to  nubam  efisies  ate  limited  infte^fonk^ 
ment,to  take  the  name  and  ufe  the  arme  of  tbejitilor,    Tnis,  in  fome 
refpe^s,  is  nicer  than  the  former  claufe ;  becaafe,  in  the-  former 
ckMife,  the  iinention  «f  the  fettlor  generally  is,  that  the  f^coad 
efiate,  upon  6he  accefiioo  of  ttbe  family  efhite,  fhaU  pafs,  nos  only 
fiom  the  perfon  himielf  upon  whom  the  family  eAate  defcends,  buC 
from  his  ilfue ;  but,  in  tin:  cafe  now  under  confideration,  it  gene- 
rally is  not  the  intention  of  the  fettlor,  that  the  iiTue  ihall  be  pre- 
judiced by  the  non-compliance  of  his  parent  wich  the  condidon  or 
requiiition  annexed. to  his  eibite.     Now  fuppofe  an  eftate  is  limited 
to  A^  lor  life,  remainder  to  truftees  and  their  heirs,  during  his  liii?, 
to  prefer ve  the  contingent  rentainders^  remainder  to  ^;'s  fons  fuc- 
Cftffively  in  uil  male;  with  a  provifo,  enjoining  A,  and'  bis  fons, 
and  the  heirs  male  of  their  bodies,  when  they  become  ieifed  in  pof- 
feffion  of  the  ellate,  to  take  the  name  and  bear  the  arms  of  the 
fetdor,  othccwiie  the  edaiL's  limited  to  them  to  determine :  in  this 
cafe,  if  A,  the  iirll  taker,  (hould  not  comply  with  the  condition  ojr 
requifition  annexed  to  his  eibue,  before  the  birth  of  a  fon,  his 
eilate  would  determine,  and  the  contingent  remainders  limited  to 
his  Tons  would  either  be  void,  or  be  preierved  by  the  limitation  to 
the  truflees.    The  former  would  be  intirely  contrary  to  the  inten- 
tion of  the  fettlor ;  the  latter  alfo  would  be  contrary  to  his  inten- 
tion«  fo  far,  as  by  the  words  ufually  inferted  in  limitations  of.  this 

(  0  d  2 )  nature. 
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[Ncu  233.]    Mtore,  the  peribo  refafiog  to  comply  »idi  ike  tonl&nrm,  «wU  be  r^27.  sJ 

iodtkd  to  tb«  rtnu  of  the  cftate  dofing  Ids  fife ;  aad,  if  tbole  ««rd»  ^  ^ 

«r<re  ooc  la£nud,  th'^  rmts,  being  Bsdifpoled  of»  irosld  brfawg  i» 

the  heir  At  Jsw  of  the  fetdor.    To  ptcreat  diis,  it  is  proper  to  di* 

TtA,  tkat  the  troiecs  for  prdcrving  the  cootiagcat  tcauiBdcrB 

fiiai^  after  the  ce&r  or  detemwnafioo  of  the  c£te  lor  fife,  aad 

dariffff  tke  (ufpeiice  and  ooDdngcacy  of  the  thca  ncaa  cxpedaat  re- 

siaindcr,  ftand  and  be  l«fed  of  the  ettate  lioiited  to  cfaem  s  ia  die* 

irft  placCf  to  preferre  the  ctrndogeiK  renatoders  dll  they  cone  im 

4^  i  and  in  the  aext  place,  dormg  the  fefpeoce  of  fuch  remainder^ 

upon  trad  to  pay  the  lenu  to  thofe»  who  ivould  be  intitlcd  to  the 

<(late»  if  the  perfons  takiag  under  the  contingent  remainders  thc» 

in  ftsfpence  were  dead.     It  may  not,  perhaps,  be  snaccepcable  to 

the  reader  to  be  prefemed  n^th  the  following  claofes,  in  which  att 

die  above  ctrcum fiances  feem  to  be  attended  to.     It  moft  be  fop- 

aofed,  that  the  eftate  is  prenoofly  limited  to  A,  (a  feme  A>le)  for 

her  life*  with  a  power  to  limit  a  rent- charge  to  any  perfon  whom 

Ihe  may  marry »  for  bu  Ufcf  with  a  limitation  to  C.  and  i>.  and 

their  heirs  during  her  life,  to  preferve  the  contingent  remainders  ; 

remainder  to  her  fens  fucceilively  in  tail  male;  remainder  to  her 

daughters,  :-.§  tenants  in  common  in  tail,  with  croTs  remainders  ia 

tail  between  them ;  with  fevcral  remainders  over :  then  the  pro- 

vifo  in  qaeftkm  immediately  follows :  '*  Provided  always,  and  it  is 

**  hereby  agreed  and  declared  between  and  by  the  parties  to  thefe 

^  prefcntSj  that  the  perfon  or  perfons  whom  the  faid  J,  (hall 

*'  marry ;  and  every  perfon  who  by  virtue  of  the  limiutions  here* 

•<  inbefore  contained,  or  of  this  provlfo,  (hall  become  intitled  to 

«'  tJie  pofleiTion,  or  to  the  receipt  of  the  rents  and  profits  of  the 

«'  manors  and  other  hereditaments  hereby  releafed,  or  exprefled 

«'  and  intended  fo  to  be,  (hall  and  do,  within  the  fpace  of  one  ^ear 

*'  next  after  they  rcfpe^ively  (hall  fo  marry,  or  fo  become  intuled 

^  to  the  pofleffion,  or  to  the  rents  and  profits  of  the  fud  manors 

'*  and  other  hereditaments  as  aforeiaid,  take  apon  him  and  them 

^  refpedively,  and  nfe  in  all  deeds,  letters,  accounts,  and  other 

^  writings*  whereto  or  wherein  they  refpedively  (hall  be  party,  or 

'<  parties,  or  which  they  refpedively  (hall  fign,  the  furname  of 

^  Browne  only,  and  take  and  ofe  no  other  furname ;  and  quarter 

**  the  arms  of  Browne,  with  their  own  refpedlive  family  arms  ;  and 

^*  alfo  (hall  and  do»  within  the  fpace  of  one  year  next  after  tney 

**  refpe^ively  (hall  fo  marry,  or  fo  become  intitled,  as  afbrefaid, 

^'  apply,  fue  for,  and  endeavour  to  obtain  an  a^  of  parliament,  or 

^'  a  proper  licence  from  the  crown,  or  take  fuch  other  means  as  . 

^'  may  be  requifue  or  proper  to  enable  or  authorize  him,  or  them, 

<*  refpe^ltvely,  to  take  and  bear  the  faid  furname  and  arms:  and 

"<  that,  in  cafe  any  fuch  perfon  and  perfons  (hall  refufe  or  negledk 

<<  to  take  fuch  furname  and  arms,  and  to  take  and  ufe  the  Aeps,  or 

««  means  which  (hall  be  requifice  or  proper  to  enable  and  autho- 

*'  rke  him  or  them  fo  to  do,  within  the  faid  fpace  of  one  year  5 

•'  then,  if  the  perfon  fo  refufmg  or  neg}e£Ung  (hall  be  the  hulbaod 

*'  of  the  faid  Jt,  the  limitation  hereinbefore  contained,  to  the  ufe  of 

'•*  the  faid  J*  Aiall  ceafc,  determine,  and  be  utterly  void ;  and  any 

*•  annual  fum,  which  by  virtue  of  the  power  for  that  porpofe  here* 

«*  inbefore  contained,  the  faid  J.  (hall  limit,  or  appoint,  to  the  ufe 

•«  of,  or  on  truil  for,  or  for  the  benefit  of  fuch  hufband  (b  refufing 

^<  .or  ncglcdlinp,  and  the  powers,  or  remedies,  and  terms  of  years 

!^  vvhich  (he  (luiU  limit,  or  create  for  feciuing  the  ijune,  (hall  ceaf(^ 

^  .determine 
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^  determine,  and  become  ntterly  void;  and  that  if  the  perfon  fa 
••  refufing,  or  neglefting,  (hall  be  any  other  than  the  hufband  of 
•■  the  faid  ^.,  the  Kmitation  hereinbefore  contained  of  the  faid 
*•  maiK)rs  and  other  hereditaments,  to  the  ufe  of  him  or  them  fo  re- 
•*  fuiing>  or  neglefting,  fliall  ceafe,  determine,  and  become  utterly 
**  void :  and  that  the  fame  manors,  and  other  hereditaments  fhall» 
••  in  fach  cafes,  immediately  thereupon  go  to  the  perfon  next  be- 
*•  neficially  intitled  in  remainder,  under  the  limitations  hereinbe- 
*'  fore  contained,  in  the  fame  manner  as  if  the  perfon  or  ocrfons^ 
•*  whofe  eftate  ftall  fo  ceafc,  determine,  and  become  void,  being 
*•  tenant  or  tenants  fpr  life,  was  or  were  dead,  or  being  tenant  or 
^  tenants  in  tail*  was  or  were  dead  without  i^ue  inherirable  under 
**  fuch  intail;— without  prejudice,  neverthelefs,  to  any  jointure  or 
^  jointures,  portion  t>r  portions,  annual  fum  or  annual  Turns  of  mo* 
•*  ncy,  leafe  or  leafes,  or  demifc  or  demifes,  which,  previous  to 
^  fnch  cefler  or  determination,  (hall  have  been  granted  or  demifed 
**  of,  or  charged  upon,  the  faid  manors  and  other  hereditaments^ 
^  hereby  releafed,  or  expreflcd  and  intended  fo  to  be,  or  any  part 
*•  thereof,  in  porfuance  of  any  of  the  powers  hereinafter  contained  t 
^'  (except  as  to  any  annual  fum,  and  the  powers,  or  remedies,  and 
^  terms  of  years  for  fecuring  the  fame,  which  fliall  have  beea 
**  granted,  limited,  or  appointed,  by  the  faid  J,  in  purfuance  of  the 
•*  power  hereinafter  for  that  pnrpofe  contained.)  And  it  is  hereby 
•*  further  agreed  and  declared  between,  and  by,  the  parties  to 
^  thefe  preients,  that  the  cefler  or  determination  of  the  eftate  of 
^  the  faid  j^.,  or  of  any  other  tenant  for  life,  by  force  of  the  pro- 
*<  vifo  hereinbefore  contained,  (hall  not  operate  to  exclude,  pre- 
«  vent,  or  prejudice,  any  of  the  contingent  remainder*  hereinbefore 
••  limited  to  her,  his,  or  their  fon  or  fons,  daughter  or  daughters* 
••  or  any  other  perfon  or  perfons ;  but  that  the  remainder  limited 
**  to  the  faid  C  and  />.,  and  tlnrir  heirs  during  the  life  of  the  faid 
••  J,,  or  fuch  other  tenant  for  life,  (hall,  after  fuch  cefler  or  de- 
^  termination,  take  elFeft,  and  continue,  for  preferving  fuch  con- 
■•  tingent  remainders,  and  giving  them  effeft  as  they  may  arife, 
**  And  that  immediately  from  and  after  fuch  ccffer  or  dttcrmina- 
"  tion  of  fuch  preceding  eftate  for  life,  and  during  the  fufpencc 
*  and  contingency  of  fuch  then  expectant  rema  nder,  the  faid  C 
*«  and  Z>.,  their  heirs'  and  afTigns,  (hall  receive,  pay  and  apply  the 
**  rents  and  profits  of  the  faid  manors  and  other  hereditaments,. 
•*  which  wouW  belong  to  fuch  tenant  for  life,  if  (iich  cefTcr  or  de- 
•*  termination  had  not  taken  place,  unto  the  perfon  or  perfons,  for 
**  the  intents  and  purpofes,  and  in  the  manner,  to,  for»  and  in  which,' 
**  the  fame  rents  and  profits  would  be,  or  would  have  been  payable 
**  and  applicable  refpe^ively,  under  and  by  virtue  of  the  lioiita* 
"  tions  and  provifoes  hereinbefore  contained,  in  cafe  fuch  tenant 
^  for  life  was  aAnally  dead;  fo  that  immediately  from*  and  after 
••  fuch  celTer  or  determination,  the  iiTue  of  the  faid  J.,  or  of  fuch* 
*'  other  tenant  for  life,  intitled  for  the  time  being,  under  the  limi* 
**  tations  aforefaid,  to  the  faid  manors  and  other  hereditaments,  in 
**  remainder  immediately  expe^lant  on  the  deceafe  of  the  faid  ^., 
•*  or  of  fuch  other  tenant  for  life,  may  be  intitled  to  the  rents  and 
^  profits  of  the  faid  manor  and  other  hereditaments,  for  his  and 
**  their  own  proper  ufe  and  benefit  refpeflively,  during  the  life  of 
"  the  parent,  as  if  fuch  parent  were  dead  ;  and  that  in  cafe  no  fuch 
•*  iffuc  be  in  exigence,  then,  during  the  vacancy  or  contingency  of 
^  fuch  ilTue,  the  perfon  next  intitled  for  the  time  being,  under  the 

(  D  d  3  }  ^'  lioiitations 
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^  Umitations  aforefaid,  to  a  veiled  remainder  in  the  faid  manors  and 
"  other  heredkaments,  expedUnt  on  the  deceafe  of  the  faid  uf.,  o* 
^  of  fuch  Other  tenant  for  life,  and  failure  of  foch  tifae  of  her»  or  hit 
**  body,  Hiall  and  may  ba  entitled  to  the  faid  renta  and  profiu  fog 
**  his  and  their  proper  ufe  and  beneBt  refpedtivelyp  but  without  ao^ 
**  exclufion  of»  or  prejudice  to  the  eiiate,  intereft,  or  right  of  any 
**  fuch  ifTuey  afterwards  coming  into  exiftence,-  but  only  from  the 
«  time  of  the  birch  of  fuch  iflue  refpedively." 

[Note  284.  ]        (1)  VII.  As  t9  the  m9da  §f  coMveyance  nvbicb  mfork  0  iifMim»'  [330*  Su] 

mnut  it  may  be  laid  down  as  a  general  rule,  that  no  alienation 
which  is  not  made  by  livery  of  feifxn,  or  what  is  equivalent  to  \tf 
ean  work  a  difcoatinnance.    It  has  been  obferved  before,  that  the 
ufual  node  of  conveyance  at  the  common  law»was  M.f§fffm€at^ 
that  feoffments  were  formerly  made  without  writing;  and  thaa 
when  writing  eame  into  u(c,  the  tranfmutation  of  the  property  waa 
etTe^led^  not  by  the  writing,  but  by  the  livery  which  it  aiithenti* 
cated*    AJint  is  often  de&ned  to  be  a  feoffment  upon  record,  th» 
con u for 's  acknowledgment  upon  record  of  the  right  of  the  conufe# 
to  the  lands,  being  coniidered  as  untamount  to  actual  livery.     The 
fines,  therefore,  which  are  faid  to  be  executed*  in  contradiftindio» 
from  thofe  which  are  faid  to  be  executory,  give  the  conufee  the 
immediate  po^iTion  of  the  land  ;  and  thofe  which  are  called  exe<^ 
ciitory,  enable  him  to  recover  it  immediately,  by  an  ba^t  facit» 
ftifenam*^' A  common  recovery  is  the  judgment  of  a  court  of  record* 
that  the  demandant  (hall  recover  aeainfl  die  tenant;  upon  which 
he  may  immediately  fue  out  the  habert  facias  fiifinam,     Confider- 
ing,  therefore,  Anes  and  recoveries  only  as  common  alTarances,  the 
acknowledgment  upon  record  in  the  former,  and  the  judgment  to 
recover  in  the  latter,  are  fuppofed  to  equipoife  the  notoriety  of  li* 
Very.     Hence,  both  a  fine  and  a  common  recovery  are  of  force  to 
work  a  difcontinuance.     With  refped  to  r^iV^yir,— where  the  per* 
ion  whofe  edate  is  difcontinued,  releafes  to  the  alienee,  his  releafe 
muft  be  confidered  as  operating  pur  mitter  1$  droit.     Now,  it  haa 
been  obferved  in  a  former  place,  that  releafes  by  perfons  difiTeifed, 
may  be  made  either  to  the  di/reifor,  his  feoffee,  or  his  heir:  and 
tb«it  in  all  thefe  cafes,  the  pofTeflion  is  in  the  releafee,  the  right  in 
the  releafor ,  and  that  (be  union  of  the  right  to  the  poifeflion  com- 
pletes the  title  of  the  rcleafec,  the  notoriety  of  the  dilFeifin  counter- 
vailing the  livery.     But  this  can  only  be  under Aood  of  thofe  cafea 
v/hcre  the  releafor  has  the  fee  fimple.     In  both  cafes  the  pofiTeiiioft 
gf  the  diiTeifor  is  equally  notorious ;  but  where  the  releafor,  as  ift 
the  inllance  brought  by  Littleton,  has  only  a  partial  eAate  in  the 
lands,  he  has  not  in  him  the  right  of  poiTefiion,  and  cannot,  of 
eourfe,  transfer,  or  cede  it  to  anoiher.     Hence,  though  the  releafe 
ef  a  difl'eifee,  who  before  the  dilTeifm  was  feifed  in  fee-fimple« 
•completes  the  title  of  the  difieifor ;  the  releafe  of  a  diifeifee,  who  be^ 
fore  the  diiTeifin  had  only  an  edate  tail,  does  not  complete  his  titlcg 
and  therefore  does  not  amount  to  a  difcontinuance.— -With  refpeA 
to  cQH'Vfyances  nubich  operate  by  the  ftatutt  ofufes\  it  is  clear  that 
there  cannot  be  a  difcontinuance,  where  the  pofTeffion  remains  with 
the  party  ;  for,  in  thofe  cafes,  the  pofTeflion  is  not  didurbed,  nor  ca» 
there  be  any  livery  of  feifin,  or  any  thing  tantamount  to  it; — but 
it  is  equally  clear,  that  if  the  ufes  are  railed  by  a  tranfmutation  o( 
the  pofTeffion,  that  tianfroutation  may  produce  a  difcontinuance^ 
This,  in  fadl,  is  only  repeating  what  has  been  obferved  before  % 
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for  k  is  not  the  Cfeation  or  Ii(nitatu)n  of  the'ufe,  but  the  operation 
upon  the  pofTeffion^  that  produces  the  difcontinuance. — Upon  thefe 
grounds^  therefore,  a  bargain  ^nd  fale,  a  covenant  to  fland  feifed, 
and  a  leafe  and  releaie^  cannot  work  a  difcontinuance ;  but  a  feofF- 
ment  executed,  a  fine  levied*  or  a  recovery  fufTered  to  ufes,  Aave  . 
that  power.  See  page  275.  contin.  of  note,  171.  b.<— But  if  U 
warranty  is  annexed  to  a  bargain  and  fale,  covenant  to  (land  feifed, 
or  releafe,  it  may  produce  a  difcontinuance.  This  will  be  better 
underflood  after  perufing  our  author's  chapter  on  Warranty.  At. 
prefent  it  is  fufficient  to  obferve,  from  lond  chief-baron  Gilbert's 
Ten.  12a  that  a  releafe  with  warranty  works  a  difcontinuance;— 
for  at  common  law  the  warranty  was  a  voluntary  covenant  of  the 
force  of  a  feudal  contra&  repelling  the  warrantor  from  claiming 
the  land,  and  obliging  him  to  defend  it ;  and  though  the  Ilatute 
takes  away  the  force  of  fuch  covenants,  that  they  (hail  not  bar  the 
iflue,  yet  the  iiTae  mull  claim  in  the  method  the  Hatute  |prefcribes, 
VIZ,  by  aftion ;  and,  therefore,  it  works  a  difcontinuance,  £nce  the 
ilTue,  in  fuch  cafe,  cannot  recontinoe  but  by  adioa  only. 

330.  b.J  (1)  What  poflcflion  is  required  In  the  fcofTor  to  make  his  feotf-  [Note  185. 1 
ment  an  a£fual  diff^ijin  of  the  freehokl; — not  bierely  a  diiTeifin, 
which  is  fuch  at  the  election  pf  the  party  ;  has  been,  of  late,  a  fub-  .\ 
jed  of  much  difcuflion ;  and  it  b  therefore  fuppofed,  that  the  fol<« 
lowing  attempt  .at  a  fall  invelligation  of  the  very  ablbgfe,  but  not 
ufelefs,  learmng  upon  the  fu^jett,  will  not  be  unacceptable  to  the 
reader.  By  the  dodrine  of  the  feudal  law,  no  perfoR  who  had  an 
eftate  of  left  duration  and  extent  than  for  his  own  life,  or  for  the 
life  of  another  man,  was  confidered  to  be  a  freeholder ;  and  none 
but  a  freeholder  was  confidered  to  have  the  poflei&on  of  the  land* 
It  is  true,  that  eftates  were  fometimes  held  for  terms  of  years.  la- 
chat  cafe*  the  poi&flion  of  the  termor  was  coniidered  to  be  the 
pofleiCon  of  the  freeholder  ;^^but  fiill  t)ve  termor  held  the  poflef- 
fion,  though  he  held  it  for  the  freeholder ;  and  the  freeh(^der»  by 
trufting  the  termor  with  it,  expofed  himfelf  to  lofe  it,  by  thd 
termors  negligence  or  treachery.  If  the  termor  left  the  poffcf- 
fion  vacant;  if  he  permitted  himfelf  to  be  diffeifed  of  it;  if  he  un* 
dertook  to  alien  it  either  by  a£l  in  pais,  or  by  matter  of  record ; 
if  he  claimed  the  fee ;  or  if  \xt  affirmed  it  to  be  in  a  ftranger  ;^-» 
in  all  thefe  cafes,  the  freeholder  expofed  himfelf  to  the  lofs  of  th« 
poifeflton,  as  much  as  if  they  were  his  own  a^s.  Thus  the  termor 
held  the  pofleffion,  but  he  was  fald  to  hold  it  nimine  dienQ^  in  con^ 
tradi^aion  to  the  freeholder  himfelf,  who  was  faid  to  hold  it 
nomine  profriQ*  Hence  Britton  exprefsly  defines  an  eftate  of  free* 
hold  to  be  **  the  poifeflion  of  the  foil  by  the  freeholder;*'  and  the 
author  of  the  Dodor  and  Student  fays,  '<  that  the  poifeflion  of  th# 
**  land  is  called  in  the  law  of  England  the  franktenement  or  it^^m 
**  hold."  Britt.  C.  52.  Do^  and  Stud,  b.  2.  d.  22.  So  nearly 
fynonymous  in  thofe  days  was  the  potfeffion  to  the  freehold.  In 
this  manner*  the  poifeffion  of  the  termor  differed  from  that  of  ^ 
mere  bailif,  who  had  no  poffeflion.  The  lame  principles  obtaine4 
with  refpedl  to  the  transfer  of  the  freehold.  Nothing  further  W2« 
neceffary  than  a  delivery  of  the  pofleFion,  or,  as  it  is  called  by  our 
law-writers,  livery  of  (eifin.  The  freehold  could  be  transferred 
by  no  other  means.  But  here  a  dlfFerence  is  to  be  obterved  witl^ 
refpedl  to  the  efied  of  the  livery  of  a  termor  for  years  (fuch  a$ 
was  mentioned  before}^  and  the  livery  of  a  mere  bailiff*    On  gc« 
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^No^  aSj[.]    cpont  of  the  fokmnitjr,  opoo  wUch  the  entry  of  the  tensor  into  f'l^Of  U 

the  lasds  was  grounded  ;  the  connedion  between  him  and  the  re^  t^iJ        I 
verfioner,  and  his  a^aally  holding   the  poflcffion  of  the  lasd 
(though  he  held  it  for  the  freeholder) ,  the  liverj  of  the  fanner 
was  a  transfer  of  the  pofleffion ;  bat  the  livery  of  the  latter  wa^^ 
abfolotely  without  effe£L     In  procefs  of  time,  involuntary  alieoa~ 
tion,  or  alienation  ariiing  from  attachment  for  debt,  was  admitted^ 
This  produced  the  eftates  of  tenants  by  elegit,  by  ftatute-merchant* 
and  ftatute-ftaple.    Long  leafes  for  years  2fo  came  into  ufe,  and 
more  fetded  and  accurate  notions  were  had,  of  tenancies  by  fof- 
ferance  and  at  wilL     All  thefe  were  conlidered  to  be  in  the  iame 
iitaation  as  the  termor  for  years.    Their  poflefiion  was  held  to  be 
the  podeflion  of  the  im mediate  freeholder ;  but  as  they  haJ,  or  ra* 
ther  beUt  the  polTeffion,  and  were  in  by  the  afi  of  the  freeholder  ia 
ftme  cafes,  and  by  his  privity  or  forbearance  in  all,  they  ifere  coa- 
fUered  to  be  im,  as  of  the  feifin  of  the  fee.     It  fometimes  happened 
that  perfons  had  the  pofTefiion  who  had  not  the  right ;  foch  were 
tenants  by  diffeifin,  deforcement,  abatement,  or  intrufion.    Stilly 
|IA  they  had  the  poifeflion,  they  might,  by  livery  of  it,  transfer  it 
to  another.    Thus,  by  the  old  feudal  law,  on  the  one  hand,  the  free-, 
kold  coold  not  be  transferred  but  by  livery  of  feifin :  on  the  otherii 
livery  of  feifin  could  not  be  made  by  any  perfon  who  had  the  pof- 
irflion,  without  transferring  the  freehold.    This  transfer  of  the  ho^ 
was  called  a  feoffment.     No  writing  was  neCeflary  for  this  par- 
fofe ;  and  when  charters  came  into  uie,  the  transfer  of  the  fee  vas; 
fuppofed  to  be  produced  (as  has  been  already  obferved),  not  by^ 
(he  charter,  but  oy  the  livery  which  it  authenticated.    But  the  ma« 
ferial  variation  with  refped  to  the  fqrm  of  transferring  property  by 
Kvcry  was,  that  originally  it  was  ufual  to  make  the  feoffment  on 
the  land  before  the  peers  of  the  court,  who  fubfcribed  the  charter 
of  feoffment  with  their  names,  and  the  entry  of  the  feoffee  upon 
the  land  was  afterwards  recorded  in  the  lord's  court :  but  in  pro* 
grefs  of  time,  the  feoffment  was  allowed  to  be  good,  though  it 
Were  attefled  by  flra^ngers  Qnly ;  and  the  recording  of  the  feoffee'^ 
fntry  was  difpenfed  with.    This,  undoubtedly,  leffened,  very  con- 
jfiderably,  the  folcmnity  and  notoriety  of  feoffments :  and  we  have 
ftn  opinion  of  the  highefl  authority,  delivered  with  much  confide- 
ration  and  infinite  ability,  in  a  c^fe  of  the  hi?he(l  moment,  that  it 
had  a  very  great  effefl  on  their  operation  and  efHcacy,  with  refpe^b 
t&  the  circum fiance  before  us.— -The  cafe  alluded  to  is  that  of 
Taylof  on  the  dcmifc  of  Atkyns  v.  Hor^e  and  others,  i.  Burr.  60. 
r.  Brd.  Par.  Ca.  247.      Cow.  680.— As  a  mioate  and  accurate 
Katement  and  examination  of  the  doflrines  laid  down  in  that  cafe 
yaW  ferve  greatly  to  illuflrate  the  point  now  under  confideratlon» 
they  fhall  be  prefented  here  to  the  reader.     The  cafe,  fo  far  as  it 
relates  to  the  points  in  queftion,  was,  that  fir  Robert  Atkyns  was 
tenant  for  lite ;  remainder  to  dame  Ann  Atkyns,  his  wife,  for  lifei 
temainder  to  fir  Robert  Atkyns  (his  eldcll  £bn  by  a  former  mar- 
riage) in  tail  njalc  :  ren^ainder  to  Mr.  John  Tracy  and  his  young- 
er brothers  fucceffively,  in  tail  male;  remainder  to- Mr.  Richard 
Atkyns  and  his  heirs.    Upon  the  death  of  fir  Robert  the  father^ 
dame  Ann  his  widow  entered  upon  the  lands.    In  Trinity  term 
1710  an  ejedtment  was  brought,  in  the  court  of  common- pleas* 
•gainfl  her  ladyfhip,  by  John  Fhillifis,  upon  the  fcvcral  detxuies  of 
Ipr  Robert  Aikyns  the  fon,  and  of  Jofcph  Walker,  to  Whoin  fcveral 
^f ms  of  years  attetidaz);  upon  the  inhcritattce  had  been  affigticd^ 
'     '  * .        •        ■      •  '^ 
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fo  traft  for  fir  Robert  the  fon.  A  verdiA  was  found  for  the  plain- 
tlfF>  and  he  recovered  termnum  fuum  pradiBum^  and  had  an  bahtH 
facias  poJfefftOTtemm  It  is  to  be  obferved,  that  no  account  of  the  caie 
fUtes  the  grounds  upon  which  this  verdi£l  was  found  for  the  plain- 
fiffl  Moft  probably,  it  was  merely  in  confequence  of  the  terms  of 
years  which  had  been  aiCgned  to  him.  On  the  ift  of  Januarf 
171O9  John  PhilUps»  the  plaintiff^  furrendered  the  terms  to  fir 
Robert  the  Ton ;  and  on  the  17th  of  the  fame  month  fir  Robert 
made  a  feoffment  of  the  eflates  in  quelHon,  with  livery  of  feiiin>  to 
James  Earle  and  his  heirs.  In  the  deed  of  feoffment  it  was  de* 
dared,  that  the  feoffment  was  made,  that  James  Earle  might  be- 
come perfed  tenant  of  the  freehold,  in  order  for  the  fufFering  of  a. 
(Common  recovery ;  which  recovery,  it  was  thereby  declared^  (hould 
enure^  to  the  ufe  of  fir  Robert  Atkyns  the  fon  and  his  heirs.  The 
recovery  was  fuffered  in  Hilary  term  17 10.  Sir  Robert  died  on 
the  9th  of  November  171 1»  without  iifue,  and  inteflate.  His  ne- 
shew,  }At.  Robert  Atkyns,  was  his  heir  at  law.  In  Hilary  term 
171 1  an  ejediment  was  brought  againft  him  by  lady  Atkyns ;  and 
in  Eafler  term  1712  a  geneial  verdid  was  given  for  her.  She  died 
iin  the  month  of  Odtober  following*  Upon  her  death>  Mr.  Robert 
Atkyns  entered^  and  continued  m  pofleflion  of  the  efiate  till  the. 
)l6th  of  March  I7j3t  when  he  died,  leaving  iffue  only  two  daugh^^ 
ters;  Ann,  the  wife  of  Mr.  Horde;  and  Elizabeth,  the  wife  of 
Mr.  Chamberlayne.  The  death  of  fir  Robert  Atkyns  the  foa 
Without  iflue,  neeeflarily  brought  into  qneftion  the  Talidity  of  the 
recovery  fu£Fered  by  him;  for  if  it  were  good*  it  deftroyed  bis 
eflate  taU,  and  all  the  remainders  expedUnt  upon  k ;  and  Mr.  Ro« 
bert  Atkyns*  his  nephew*  and  after  his  deceafe  Mrs.  Horde  and 
Mrs.  Chamberlayne,  his  only  children*  became  entitled  to  the 
ellates,  as  his  heirs  at  law.  fiut  if  it  were  not  a  good  recovery* 
then,  upon  the  deceafe  of  dame  Ann  Atkyns,  Mr.  John  Trac^  i>e«> 
came  feifed  in  tali  of  the  lands  devifed  by  the  teflator's  will*  with 
the  feveral  remainders  over.— »In  the  year  1752*  an  ejedment  wat 
brought  againd  Mr.  Robert  Atkyns*  and  Mr.  and  Mrs.  Horde^ 
and  Mr.  and  Mrs.  Chamberlayne*  by  Cyprian  Taylor,  on  the  de- 
mife  of  Mr.  John  Tracy*  who,  in  confequence  of  a  direfVion  con- 
'tained  in  fir  Robert  Atkyns  the  father's  will,  had  taken  the  name 
of  Atkyns.  The  jury  found  a  fpecial  verdi^.  The  cafe  was  ar* 
gued  four  times  before  the  judges  of  the  court  of  king's-bench* 
A  point  arofe*  whether,  fuppofine;  the  recovery  to  be  bad*  the 
plaintiff's  eje^ment,  not  having  been  brought  witnin  twenty -one 
years  after  his  title  accrued,  was  not  barred  by  the  flatute  of  limt« 
tations.  The  court  was  of  opinion,  it  was  barred  by  that  flatnte. 
The  cafe  afterwards  went  to  the  houfe  of  lords :  all  the  judges 
were  ordered  to  attend :  their  opinion  was  afked  upon  the  point 
arifing  fVom  the  Hatute  of  limitations  ;  it  agreed  with  that  of  the 
judges  of  the  court  of  king's  bench:  the  judgment  of  the  court 
xvas  therefore  affirmed.  Afterwards,  Mr.  John  Tracy  Atkyns  and 
all  his  brothers  died  without  iffue ;  and  then,  fupponng  the  reco- 
very to  be  void,  Mr.  Edward  Ktnfey  Atkyns*  the  then  heir  at  law 
of  Mr.  Richard  Atkyns,  became  entitled  to  the  efbte.  He  claim- 
ed under  a  new  title,  and  was  not  therefore  bound  by  the  flatute 
pf  limitations.  An  ejedment  was  delivered  by  him  in  Hilary  term 
1777.  Tl)is  brought  the  queHion  of  the  validity  of  the  recovery 
pnce  mors  before  the  court  It  is  to  be  obferved*  that  though* 
^hepi  the  cafe  came  before  the  court  upon  the  ejeflment  brought 

by 
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[Note  885.]  by^  Mn  John  Tracy  Atkyns,.th«  mati^  went  off  09  Ac  point  r^qO.btJ 

arifing  from  the  {latute  oFlioiitatibns,  yel  the  queHions  arifiog  up-  ^^^         \ 

on  the  validity  of  the  recovery  were  moft  elaborately  argued  by 

the  bar:  and  lord  chief-juitice  Mansfield*  when  he  gave  the  jad^- 

menc  of  the  court,  entered  into  a  very  minute  difcuffion  of  them. 

and  gave  his  opinion  very  fully  and  deciiively  upon  them  all :  fo 

that  what  was  fald  upon  this  fubje6l«  when  the  cafe  came  before 

the  coort  in  1777*  was«  in  general*  only  a  repetition  of  what  was 

jEaid  upon  it  on  the  former  occafion.     As  lord  Mansfield *s  fpeech 

in  the  report  fiven  of  it  by  fir  James  Burrow,  contains  the  moft 

methodical  and  comprehenfive  Aate  of  the  arguments  and  opimoDS 

intended  to  be  dlfcuiTed  in  this  place,  it  is  here  particularly  referred 

10. — His  lordfhip  dated  the  mieflion  to  be.  Whether  Earle  was  a 

good  tenant  of  the  freehold  ?   He  obferved,  that  to  prove  he  was  a 

tood  tenant  of  the  freehold,  it  was  necelTary  to  (hew,  either  chat 
r  Robert  Atkyns,  by  the  entry  cmder  the  judgment  in  <g'e£lmeQ( 
in  1710,  acquired  the  freehold  by  diiTcifin;  or  that,  fuppofing  be 
did  not  acquire  the  freehold,  he  acquired  the  poflefiion,  and  by  bis 
ieoff'ment  veiled  an  eftate  of  freehold  in  Earte.  His  lordfhip  de* 
Bied  both  of  thefe  portions.  As  to  the  fird,  he  laid  it  down,  thac 
the  diffeifin  to  be  efifeAual  in  this  cafe,  muQ  be  an  aflual  diiTeilin, 
not  a  difieifin,  which  was  inerely  fuch,  at  the  ele^on  of  the  party* 
i4a  cafe,  therefore,  or  other  authority  from  the  boolcs  refpe^ing 
difleiiins,  was  applicable  to  the  prefeat  cafe,  if  it  did  not  relate  to 
'  an  a^ual  diifeifin.    He  then  proceeded  to  explain  the  nature  of  aa 

a£lual  di£eifin.  He  defined  leifin  to  be  a  tecnnical  term,  to  denote 
the  completion  of  that  inveftiture,  by  which  the  tenant  was  admit- 
ted into  the  tenure :  difleifin,  therefore,  mu(l  mean  the  turning  the 
tenant  out  of  hi&  tenure,  and  ufurping  his  place  and  feudal  relation. 
He  obferved,  that  originally  no  tenant  could  alien  without  licence 
of  the  lord ;  and  that,  when  the  lord  confented  to  the  alienatioa, 
the  only  form  of  conveyance  was  by  feoffment,  before  the  peers  of 
the  court,  with  the  lord's  concurrence,  and  with  the  ceremonies  of 
homage  and  fealty«  That  a  diiTeifin  differed  from  a  difpoflefiion, 
it  was  fomething  more.  The  eiFe£l  of  it  was  to  make  the  difleifor 
tenant  to  every  demandant,  and  freeholder  itfaHoa  in  fpcte  of  the 
true  owner.  That,  on  the  one  hand,  the  lord  muft  know  apon 
whom  to  call  as  his  tenant ;  on  the  other  hand,  the  (Iraoger  maft 
know  a^aind  whom  to  brin^  his  praecipe.  A  difpoiTeilion,  there* 
fore,  did  not  amount  to  a  difieifin,  if  it  were  not  forcible^  that  it, 
againft  the  will  of  the  real  owner;  and  if  it  were  not  fuch  as,  both. 
with  refpedl  to  the  lord  and  to  Grangers,  introduced  the  difpofiefiibr 
into  the  tenure.  Thefe,  he  (aid,  were  the  confeqaences  of  an  acr 
tual  diiTeifin.  A  difleifin  by  ele£Uon  was  attended  by  none  of  thefe 
c i re um (lances.  Jn  that  cafe,  the  difieifor  was  neither  tenant  to 
the  lord  nOr  the  flranger ;— he  was  merely  a  diffeifor  at  the  will  of 
the  difieifee,  who  might,  if  he  thought  the  procefs  of  affife  a  more 
eligible  remedy  than  any  of  thofe  to  which  he  might  have  recourfe, 
without  difclaiminc;  his  feifin,  refort  to  it,  and,  for  that  purpofe^ 
choofe  to  be  confide  red  as  dififeifisd.  From  this  defcription  of  the 
nature  afid  confequences  of  the  two  different  kinds  of  feifin,  his 
lordihip  inferred,  that  fir  Robert's  entry  was  not  ^n  a£lual  diffeifio* 
Suppoung  it  a  real  proceeding,  a  termor  might  recover  againft 
the  difieiibr,  or  againfi  the  feoffee  of  the  leifor;  the  poffeflion  he 
recovered  enured  to  himfelf,  or  for  his  own  benefit  during  hi^ 
term  ;««-rubJeft  to  thati  it  enured  to^  or  for  the  benefit  of  the  per- 
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fm  vifho  bad  tlie  right  to  the  freehold ;  that  is,  to  the  kiTor,  if  he 
continued  the  owner  of  the  fce ;  to  hi&  alienee*  if  he  had  infeoffed  ; 
to  the  heir  or  feoffee  of  his  difleifbr»  if  he  had  been  diireifedi  and 
tiif  eiitrj  taken  away.-— Then,  fuppofe  the  prooeediag  to  be  merel/ 
fi^itiou»9  the  judgment  only  entitle<l  the  party  to  recover  the  pofV 
feffiott>  without  prejudice  to  the  right.    Now»  by  the  fpecial  ver* 
didj  it  appears  he  had  no  right  to  the  pofleBion :  he  had  there* 
fore  a  poiTeflioa  without  prejudice  to  the  right.    He  was  not  in  as 
{>articiuar  tenant;  there  was  no  privity  of  feilin;  he  had  only  s 
laaked  pofle^km.^i— Butt  fays  his  lor^lhip,  the  cafe  is  ftill  Wronger : 
the  true  owner  cannot  even  ele£k  to  make  a  perfon  in  poiTeflion 
under  a  judgment  in  ejeftment»  a  difleifor:  the  entry  is  not  i/yujii 
t^fifujudi€h$  but  under  authority  of  a  court  of  ju dice.     The  true 
owner  might  enter  upon  a  difleifor.     But  after  a  judgment  in 
eje^menty  an  adqal  entry  would  not  be  permitted.    Upon  this  rea* 
iotting  his  k)rdihip  e^ftabliihes  his  firft  portion.  That  fir  Robert 
Atkyns  did  not  acquire,  by  his  entry>  an  adluaJ  eilate  of  freehold^ 
by  difieifin.    This  brought  his  lordihip  to  the  fecond  queftion. 
Whether  the  feoffment  to  Earle  veiled  an  eiUte  of  freehold  in  him 
by  diiTeiiin  i  Here  his  lordihip  concluded,  from  the  nriuciples  laid 
down  by  him  in  his  difcuflion  of  the  fir  ft  qucftion,  tnat  the  feoifi* 
ment  did  not  amount  to  an  adoal  diifeifin,  but  was  fach  merely 
at  the  will  of  dame  Atkyns.     In  this  part  of  the  quefUon  he 
fays»  that  except  the  fpecial  cafe  of  fines  with  proclamation* 
which,  he  ob(erved»  Hands  upon  diiUn£l  grounds,  and  the  conftruc^ 
tioa  of  liie  flat,  of  4  Hen.  Mil.  c.  %^  for  the  4ke  o^  the  bar,  he 
could  not  think  of  a  cafe  where  the  true  owner,  whofe  entryjs  nol 
taken  away,  might  not  eled,  by  choofing  a  poirelTory  remedy,  to 
be  deemed  as  not  having  been  dififeifed.    The  judges  of  the  king's 
be9ch,  in  the  opinion  delivered  by  them  in  1774*  exprefs  them* 
felves  Hill  more  flrongly  on  this  head.    They  fay,  that  '<  where  the 
"  books  ^eaii;  of  feoflfments  in  fee  by  tenets  for  years,  and  that 
**  the  fee  Ample  pafTes  thereby,  it  is  to  be  qnderlbod  of  thofo 
^<  feoffments  oi  old,  attended  with  li very>  and  adual  tranfmutati^n 
«*  of  the  pofifefiion  from  one  man  to  another ;  that  feoffments,  from 
^  having  been  the  only  conveyance  of  land,  for  a  long  term  of 
'*  years  have  languiihc^d  into  mere  £orro,  and  are  nothing  nonr 
«f  more  than  a  common  conveyance  i  that  their  grandeur  and  ef^ 
'*  ficacy  is  loff ;  and  that  without  adlually  transferring  of  the  eftato 
^  from  one  man  to  another^  they  mix  with  the  community  of  all 
^  other  afiarances :  that  the  name  of  thefe  feoffments,  and  the  re* 
^  membrance  of  them,  remains,  and  furvives  them,  however  im-» 
<'  perfedly,  after  the  pradice  of  making  them,  and  confequently 
•f  their  folemnity,  is  quioe  at  an  end."     Lord  Mansfield  after- 
wards confidered  the  cafe  in  a  third  point  of  view,  which  was^ 
That  a  tenant  in  tail  in  remainder  could  not,  by  the  effabli&ed 
law  of  the  land,  fuffer  a  common  recovery,  without  the  confent  and 
concurrence  of  the  immediate  tenant  of  the  freehold.     Now,  fays 
}fh  lordihip,  the  law  will  never  permit  that  to  be  effeded  by 
wrong,  unfair,  or  indire6^  means,  which  cannot  be  effeAed  by  righc» 
fair,  and  dired  means :  but  fir  Robert  could  not  by  right,  fair,  or 
diredt  means,  fuffer  a  common  recovery,  in  the  life  of  dame  Ann» 
without  her  concurrence ;  he  never  had  her  concurrence ;  it  fo]« 
lows,  that  his  recovery  mud  have  been  covinous,  and  therefore 
void.    Upon  thefe  grounds,  the- court  were  of  opmion,  lil,  that  fir 
Robert  Atkyns  thefon  by  his  entry  snder  the  vcrdi£l  in  17  lo^  was 
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/Note  285.]    not  an  t^al  diflbifor,  and  therefore  Iiad  not  in  him  any  afbair^^o.K 

cftate  of  freehold :  tdlj,  that  his  feoffment  to  Earle  gave  £ar!e  ttt^^^ 
eftate  of  freehold  only  at  the  e1e6lion  of  dame  Atkyns,  but  did  not 
give  him  an  aflual  eftate  of  freehold ;  and*  jdly,  that  the  whole 
tranfa^Hon  was  fraudtilent^  and  therefore  void.— The  dodrine  opoa 
which  the  firfl  of  thefe  points  turns,  is  not  immediately  the  fnbjeft 
of  the  prefent  enquiry.  But  fome  of  the  principles  laid  down  by 
the  court  in  jgiving  their  opinions  on  the  2d  and  id  points,  will  be 
invefHgated  here»  under  two  general  queflions*  I.  fThat  efiate  in 
ihe  lands  a  fiojfhr  muft  have  to  gi*vi  tbeftoffmint  effitacy, — It  feems 
to  be  admitted  by  the  court,  in  the  cafe  referred  to,  that,  originaUj^ 
no  greater  eftate  was  required  to  be  in  the  feoffor  than  mere  pof- 
fefEon.  This  they  attribute  to  the  folemnities  originally  attending 
both  the  admtflion  of  tenants  into  the  tenure,  and  the  transfer  of 
the  fee.  But  it  feems  to  be  their  opinion,  that,  fince  mofl,  if  not 
all,  of  thefe  folemnities  have  been  difpenfed  with,  the  peculiar 
efficacy  of  a  feoffment  has  been  loft.  This  has  certainly  been  the 
cafe  in  one  very  remarkable  inftance.  Lord  chief-baron  Gilbert, 
in  his  Treatifc  of  Tenures,  p.  43.  obferves,  «  that  the  feoffee  of 
^  the  difteiibr  that  came  in  by  title,  after  a  year  and  a  day  was 
**  expired,  was  anciently  held,  to  have  right  of  pofteffion,  and  to 
**  pat  the  difleifee  to  his  writ  of  entry,  becaofe  the  feoffee  came 
**  in  by  title.  Hence,  writs  of  entry  againft  the  fcoffce  in  the  per 
^  and  ati  :*-but  this  was  not  held  fo  tn  refpeA  of  diifeifors,  be. 
"  caufe  they  themfelves  being  the  wrong-doers,  had  no  law  in  their 
*'  favour,  left  it  fhonld  encourage  fuch  injuries.  '  But  afterwards, 
**  as  feoffments  became  more  fecret,  and  nothing  paid  to  the  lord. 
«  then  they  thought  it  too  hard  fuch  feoffments  (hould  alter  the 
^  right  of  pofleffion ;  and  therefore  they  conftrued  the  feoffee,  that 
^  came  in  oy  his  own  a^,  to  be  a  wrong- doer,  and  not  to  alter  the 
^  right  of  poffeffion.'*  But  it  will  be  difficult  to  find  another  in- 
ftsMQc  in  whieh  feoffments  have  loft  their  efficacy.  The  arguments 
brought  to  prove  that  they  have  loft  their  eiicacy  in  creating  an 
eftate  of  freehold,  when  it  is  not  in  the  feoffor  at  the  time  of  the 
feoffment,  are,  1  ft,  that  livery  is  not  made  now  with  the  folemnity 
with  which  it  was  made  formerly  ;<«-adIy,  that  the  paffages  m  the 
books  which  fpeak  of  feoffments  by  tenants  for  years,  and  others 
having  eftates  lefs  than  freehold,  creating  eftates  of  freehold  in  the 
feoffee,  by  diffeifin,  are  to  be  underftood  as  referring  only  to  a  dif^ 
feifin  by  eledion.^<*.i^/  /«  thi  firfi  •hjeQiWy  It  feems  to  be  ^^trf 
where  admitted,  that  the  feoffments  we  are  fpeaking  of,  ona  haa 
the  operation  and  efficacy  in  queftion  1  and  that  this  operation  and 
efficacy  is  aferibed  to  them  in  numberlefs  paflages  in  our  law  books: 
fo  that  the  great,  if  not  the  only,  difficulty  is  to  ihew,  that,  at  the 
time  when  it  is  univerfally  agreed  feoffiments  had  this  operation  and 
efficacy,  they  were  made  with  no  other  forms  and  folemmties  than 
thofe  with  which  they  are  made  now.  It  is  certain,  that  the  cnf^ 
tom  of  making  livery  before  the  peers  of  the  court,  and  recording 
the  entry  of  the  feoffee  in  the'^ecords  ef  the  lord's  court  (if  it 
were  ever  abfolutely  neceffary),  was  dilpepfed  with  very  ibon  after 
the  Conqueft,  and  was  fallen  completely  into  difiife  at  A)  early  a 
period  as  that  of  Henry  II.;  fo  that  in  this  reign,  and  from  thence 
to  the  prefent  time,  no  other  ceremony  in  making  feoffFnicnts  was 
ufed,  than  that  which  is  now  praftiicd,  of  the  feoffor  and  feoffee 
coming  upon  the  land,  either  in  perfon  or  by  attbrnry,  and  there 
the  feolTor  in  the  prefence  of  witnclTes  (all  other  perfcps  being  oat 
3  of 
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of  the  land)  delivering  the  poffeffion  of  it  to  the  feoffee.    Th^. 
^rm  of  making  feoffments  in  the  reign  of  Henry  11.  is  rotnotelf 
defcribed  in  Brafton,  lib.  a.  cap.  18.     Itim,  nen  *vidtt  dMoiht  nifi 
Juhftquatwr  if^ditiot  tiiHC  dtmum^  cum  dofua^  fUnam  ficerit  /eifinam^ 
danatwi^  fir  ft  fi  prafins  fuitiU  'vd  per  procuratwan^  t^  littras  /t 
ah/ens  fueritt  ita  quod  ehMrta  donoiioiiis  lit  littra  pro€urMiori€t  cortm 
^icinisy  Ad  hocjpicialittf  convocaiist  ligantur  inpuhlicos  W  etiamtum 
imatwr  corpwt  W  nnimo  recifferii  attjfeffime*     This  k  ihc  accQiinC 
^iven  by  fira£lon  of  the  mode  of  making  feofmenta  in  hi»  time«- 
He  makes  no  mention  of  the  prcfcnce  of  the  partt  euiri^  being  ne** 
ceiTary ;  or  of  its  being  neceflary  to  record  the  entry  of  the  fcoffe** 
in  the  lord's  court ;  or  of  any  other  ceremony  beude»  chof^  now 
praftifed.    Hence  we  find  that  the  account  given  by  fir  Williao* 
Blackftone,  book  2.  chap.  a.  §  3.  of  the  prclent  mode  of  making 
feoffments,  is  no  more  than  a  tranfcript  of  the  paffage  cited  above 
from  Bra€lon.    The  next  thing  to  be  (hewn  is,  that  as  the  cere- 
anony  of  making  feoffmebts  has  been  the  fame  during  all  thitf 
period,  the  courts  of  judicature,  and  the  writers  upon  our  laws, 
have,  during  all  this  period,  agreed  in   afcribing  to  them  the 
eflfe£^  and  operation  in  ^ue^ion.     Their  language  in  this  tt-* 
ipe£l  is  perfectly  uniform,  that  no  freehold   is  required  in  the 
feoffor,  and  that  however  tortious  or  flender  his  |K7fleffioQ  may 
be,  his  feoffment,  neceflarily  and  unavoidably,  gives  an  ell^te  of 
freehold  -to  the  feoffee.     Nothing  can  be  mpre  dec! five  on  this 
fubjed;,  than  the  following  paiTages  tranfcribed  from  Bradon  :•— 
Potgrk  Aut4m  res  4jft  omnino  alitna,  iff  ex  tofo,  quantum  ad  Jus  iff  fro-' 
frsetatem^  ^  feodum p  H  liberum  tenem€ntum%  uJum-fruSuMy  iff  nudum 
nfum^  iff  €tiifuis  pofuerit  fe  infcyjinam,  per  dijjejjjtnam-f  'vei  per  tntru^ 
Jtonttih  turn  forte  in<uenerit  rem  *vacantem.     Etji  talis  t  dum  itafaerit 
infeyfina^  donationem  fecerit^  'valehit  quantum  ad  tpfum,  H  feoffatum 
fuMtUj  i^  aliosy  qui  jus  uon  baheni,  ut  prius  diffum  efty  donee  per  ilium, 
qui  jus  hahet,  rentoeetur.     Item  foterit  effi  alieua,  quantum  ad  omnia 
fnedi^a,  tt  4slieujus  in  pofej/toui  exijfentis,  quoad  nudum,  ujtem,  <vel 
quoad  ^oc^'quod fer^itutem  babeat  in  re,  quoad  ttfum  fruBum  per cipien- 
dum^five  ad  cert  urn  terminum  a/el  ad  <voluntatem.    Item  quoad  hoc, 
,quod babeat  cujiodiam^  *vel  curam,  n/el  bijujmodi ;  in  quibus  cafibus^  fi 
dumfscfuerit  infiyfina^  quali  quali,  donationem  fecerit^ftatim  fit  res 
data  aecipientis,  quoad  dantem  i^  accipieutemt  i3  quoad  alios  t  qui  jus 
non  babent,    Sed  quoad  versim  dominum,  nunquam  erit  liberum  tene^ 
mintumt  nifi  ex  longa  iff  pacifica  feyfina,  l^  unde  ft  incontineuti  pojk 
taU  fiojf amentum  pofet  ^verus  dominus  ponere  fe  infeyfinam^  omnes  quof- 
cnnque  tenert  pqffet  exclufos  a  poj/ejfione.f^ed  quid  dicetur  di  eo  qui 
msllam  omniuo  fuvdnam  babuity  mc  alfquam  juris  fctntiUamy  ft  dona* 
iiommfeeerit  di  re  quam  alius  tenet,  per  Jk  ipfim  *vel  per  alium  nomine 
ftto,  non  facitt  resie  aceipientis,  turn  spfe  nihil  ttneat,  quia  non  potefi 
plus  jeer  is  ad  edium  transferre  quam  ipfe  bahet,  mc  plus  valebit  if  a 
donatio  quam   ^alsret  fi  aliquis  tranfiens  per  aliqu^d  juanerium  ab 
/diquo  pojefum,  dicirit  fociofito  n/iatori.  Do  tibi  tale  manerium,  quod 
talis  poffidetf  quia  nihil  aliud  effet  diare  quam  dare  ei  phnam  pugna^ 
Jam  ^x  nibilo,  cum  P^fjeJJio  non  fit  <t;/ir/<ii.-*Braft.  lib.  2.  c.  J  4.— 
.Si fiat  donatio  de  re  aliena.^^So,  in  another  pUce :  Item  li<et  liberum 
tenementum  nan  habuerit,  potefi  faare  quis,  dum  Jamen   in  feixind 
fuerit  aliqua  jufid  de  caujd,  ficut  ad  terminum  annorum,  *uel  rationt 
,£uftodi^.     Idem  irityfi  nidlam  jufiam  caufam  habutrit,  ut  fi  per  in* 
tr»fi9nem^n)el  d^ffe!%inam\  et  cum  fit  in  feixina  alijs  du.mre  fOiertt, 
Mint  Hon<$sj%  ^e^  et  etkti  fir  uc;na:ion^m fr.cere  libtrum  teuetuutumj^ 
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tobedear  from  tlMfepaiages,  tlM in 8c«AM'sdiiic# every  perAM*-^^      ^ 

^bo  kad  tbe  poffefiiaii»  homcYtx  flewlrr  td«  poieCoa  miglii  b^  a» 
Urttor  for  ycars»  teoaDt  at  will»  or  gaardiaiii  or  Kowever  tortkma 
Ilia  poffeffion  might  be*  as  a  dificifor  or  inlradef  |  was  Boverdwleft 
cofUi4ered  to  be  in  tbe  feiiiB  of  tbe  fee,  and  migiit  hj  livwy  tr«!M« 
fer  ic  CO  anotber.    Bradoa  frequently  repeats  thk  doftrin^  aad 
iUuftrates  it  by  many  examples  in  cbc  couHe  of  tbe  fecoad  book^-«« 
Such  is  the  accooat  givea  by  Braftonof  the  operation  of  feaCmestt  9 
and  as  the  accoaoC  given  by  bim  of  ibc/brm  of  leoffsieiits  has 
been  contrafied  with  the  aecottnt  given  of  it  by  fir  WtUiam  Block- 
ilone»  the  reader  is  defitcd  id  eottcraA  the  above  aceooat  g^ven  by 
him  of  the  •piratim  of  feoimeiiu  with  tbe  accooat  given  of  it  bjr 
fir  Edward  Coke»  aau  48.  b.  aad  49.  a.    He  exprtfles  himitif  to  the 
£ime  effed  in  his  mL  Inft.  fol.  4J  3.     CommeatiDg  on  the  ftatute  of 
Wefiminfter  a.  cap.  z.  he  obferves^  tba«  though  the  ad  fpeaks  of  aa 
alienation  by  feoffment  by  a  tenant  for  years,  yet  it  extiends  to  te* 
nants  by  (lacnce-mercbant,  ftatute-iaple,  tenant  at  will*  aad  tenaat 
by  fufferance ;  becaufe  all  thefe  have  a  poflefiipD,  But  he  obferves» 
that  it  is  ocherwife  of  a  bailifF,  for  he  has  no  pofleffion  at  aU.--i* 
Several  other  authorities  will  be  offered  to  prove  this  poiot  in  a 
fubfequent  part  of  this  note ;  one  more  auihoncy  only  ihtiU  be  mea» 
tioned  here.    Mr.  Knowler  in  his  argument  for  the  defendant  in 
the  cafe  above  referred  to»  feems»  with  reaibn,  to  lay  great  ftrefe. 
npon  it.     It  is  10.  Ed.  IV.  8,  9.     In  trefpa(s»  the  defendant  (aid# 
that  one  M,  was  felfed  in  his  demefne  as  of  fee,  and  leafed  to  Mat. 
for  his  life.     The  plaintiff  faid,  that  long  before  M.  had  any  thioff 
in  the  land,  D.  was  feifed  in  fee,  and  leafed  to  E,  for  life;  th^  D* 
died,  and  thereupon  the  reversion  defcended  upon  Jatu  his  daugh'* 
ter,  who  married  M* ;  that  M,  granted  the  reverfion  to  the  de- 
fendant for  life ;  that  the  tenant  attorned ;  that  M.  diedr  and  then 
Jane  granted  the  reverfion  to  the  plaintiff,  and  the  tenant  attoras* 
ed :  whereupon  he  (the  plaintiff)  entered,  and  was  feifed  till  tha 
defendant  made  the  trefpafs  without  this,  that  Af.  whom  the  de« 
fendant  fuppofes  to  have  leafed  to  him,  was  feifed  in  bis  demefiie 
as  of  fee.    It  is  to  be  obferved,  that  the  leafes  mentioned  here^ 
being  for  lives,  were  necefiarily  created  by  livery.    The  qneftioa 
before  the  court  therefore  was.  Whether  want  of  feifin  in  a  feoibr 
was  a  good  plea?     All  ihe  judges  held  it  was  not;  and  Chat  the 
plaintiff  iliould  have  pleaded  generally  ne  Uffk  fas.    And  Licdetoa 
exprefsly  fays  there,  diat  if  a  man  pleads  a.  feoffment,,  it  is  no  plea 
to  fay,  that  the  feoffor  had  nothing  ac  the  time  i  he  can  only  plead  *        1 

n^enfeeffa  ^<7j.«<-Here  then  we  have  the  mpft  dec;five  evidence,  that  ' 

from  the  reign  of  Henry  IL  to  the  prefent  time,  the  <;oarts  of  ju* 
dicature  and  the  writings  of  the  profeffors  of  the  l^un^are  perfe^iy 
agreed,  in  confidering  feoffments  a&  made  with  the  feme  cere- 
monies, and  attended  with  the  fame  efficacy  and  operation.  It 
follows  from  this,  that  it  can  be  no  arg:ument  againft  their  having 
the  efHcacy  and  operation  contended  for  in  the  particular  inftance 
now  in  quellion — that  at  a  period  anterior  to  that  mentioned  here* 
they  were  mad^  (if  that  really  was  the  cafe)  with  more  notoriety 
and  ceremony  than  they  are  now.— i/r  to  the  fecoiul  clyeSioa,  that 
the  paffages  in  the  books  wiiich  fpeak  of  tenants  for  years  and 
others  having  eftates  lefs  than  of  freehold,  creating  eftates  of.  feee-  . 
hold  in  the  feoffee  by  diffeiHn,  are  to  be  underfiood.  as  referring  ^ 
only  to  a  diffeilin  by  elc^oni— lord  Mansfield,  on  bis  entering 

into 
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iMo  this  part  ^th«  afgoAeat,  obienres»  tkat  the  prscife  idMUtioa 
of  what  COttfliiufpd  that  dUbi£n  whtck  made  iha  diffeifbr  tlhsts- 
naat  co  tike  dctliandaiit's /r^r^]^,  tkottgb  tke  right  owmsr's  eatrjr 
was  iiM  taken  away,  waa  once  wati  kaown,  but  &u  k  it  bcc  nuv. 
to  be  feoiid«  Moft  an^ueftioaabty  there  are  many  caCca  ia  vhkk 
k  would  DOW  be  dificitlty  perhaps  impoifible,.  to  hy  with  cercaintjr» 
whether  the/  amooaced  to  an  adoa)  difibifiiK  according  to  tke  doc^ 
crkie  of  the  old  bw  $  yet  forely  auny  ca&a  niay  be  ftatei»  whtck 
bf  the  moil  cooclufive  and  facb^khxy  reafotiing  may  be  (hrwit  th 
ft>e  a£lual  difleifins,  accordiiw  to  that  bw^  Perhaps  tke  folloNvtn^ 
ohlef vatioint  may  ferve  to  e£ibH(h  a  jfeneval  role  for  diiittraiAkiaf 
thofe  aAt  which  aatoant  to  adoal  diieifiai)  from  tbo&  which  are 
ihch  only  at  the  eledba  of  the  party.  By  a  ^Ufleifin  at  the  eledima 
of  the  party»  is  Oot  to  be  uaderftood  an  a/St  which  in  itieif  is  » 
dtfleifiiit  bat  which  the  party  fuppofed  to  be  diffeiM,  auif,  if  ke 
pleafet,  confider  as  mi  aaiountt&g  to  a  difleiED :  en  the  contrary^ 
c?er]r  ad  which  is  fufceptible  of  being  mode  a  diifisifin  by  etedifia^ 
ii  no  difieiiin  till  the  party  in  qoeltion,  by  kis  eledkm»  makca  it 
fach.  It  §6)kms  therefore,  diat  every  a£k  which  is  faad  by  the 
writers  to  prodoce  an  immediate  dtfleifm,  neceflarily  implies  aa  ac- 
tual dilTeifin.  Now  we  find,  that  the  difleiAns  produced  by  £bo£- 
ncntfi  inilaaily  gave  the  feoffee,  againil  every  peribn  hut  the>di£* 
feifee,  an  immufiate  eflate  of  frcehdd,  with  an  tke  rights  and  iact^ 
danta  annexed  to  it.  To  this  effed  6ra£U>n  writes,  lib.  z.  ch.  5« 
f  3«  JNm^^alidM  fwit  ejfe  tkmatk  ftatim  ab  initio  imer  qumfdsm 
prrfituut  rl  iiwaUda  et/m/pinjk  quantum  ad  idias  ftfjhnas^  ut  fi  qm» 
nmaUemam  tUderii  alkui,  ui/itbta  diOum  eft.  Hence  are  find  every 
where,  that  the  wile  of  the  feoiSee  became  immdiatdy  iatiiied  ta 
her  dower;  the  hoiband  of  the  feofde  becas»e  immdiat^  iotitM 
to  his  cartefy ;  and  tke  defceat  upon  the  heir  of  the  feoffee  hmoi^ 
diatefy  took  away  the  entry  of  thie  difleiiee*  This  is  the  coaiiaift 
language  of  the  books,  when  they  fpeak  generaily  of  difleidnv 
Now  the  books  make  no  difference,  whether  the  ftoffjooent  is  made 
by  a  perfon  feifed  of  an  eflace  of  freehold,  or  by  a  perfon  ha^in^ 
Miy  tic  bare  pofleiGon,  as  tenant  for  years,  at  will,  or  by  fu&r* 
ante.  The  defcription  given  by  Biftdoii  iti  the  pailages  ciicA 
from  him,  aafwers  every  notion  given  by  lord  Mans^cld  of  an  ac* 
tual  difleifin.  Bradon  fays,  that  immediately  np6n  the  feofffnena 
the  efface  becomes  the  property  of  the  feoffee,  as  between  him  andb 
the  feoffor,  and  every  other  perfon,  except  the  rightful  ownei;;  tkaa 
a  long  and  unincerrupted  poffeffion  of  a  certain  duration,  will  maka 
the  title  of  the  feotfce  good  even  againff  the  rightful  owner;,  tbav 
to  prevent  thia,  the  donor  muff  re&re  his  own  feifin.-^Bere  then 
ia  what  his  lordihip  fo  jafkly  coniidei>s  as  neceflarily  requi&ce  Uk 
form  an  adual  diireiiin-<-<a  periba  who  has  expelled  the  tenant  froaa 
his  fee,  and  ufurped  his  feudal  place  and  relation  ;  a  tenant  to  the 
pr^uipi  of  every  demandant,  though  the  true  owner's  right  of  en- 
try upon  him  is  not  takea  away,  if  the  feoffbe  in  this  cafe  waro 
only  a  difleifor  at  the  eledion  cf  the  diffeifee,  it  would  follow,  that 
he  was  not  a  difleiibr  till  the  right  owner  made  him  fuch  by  his 
oledion,  and  therefore,  that  the  fee  would  not  be  in  hita»  if  the 
rightful  owner  did  not  eled  to  make  him  a  diifeifinr*  Accordiog 
to  this  dodrine,  if  the  feoffee  of  tenant  for  years,  or  any  Other 
perfon'  making  a  feoffisient  without  an  eftate  of  freehold  in  himt 
died  in  the  life  of  the  rightful  owner  of  the  eftate,  the  eftate  would 
not  be  fnbjed  to  dower  or  curtefy,  nor  would  the  entry  of  the 

rightful 
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(Noie  a85«]  nghtfiil  owner  be  taken  Mwxf*    But  we  End*  diat  in.  all  caies  r<9^o*kj 
in  wluch  oor  law-writers  treat  of  difleUint  made  by  feoffments^  iJ^  '    4 


they  confider  it  as  a  mMerof  coorfe.  that  tbe  eftate  of  the 

rmmedistelyf  became  an  eftate  of  freehold*  wcith  all  (he  qoaliiiet 

and  rights  of  a  freehold  eftate  annexed  .to  it*    A  iimilar  arc^ttmenc 

lies  frmn  the  rektioo  in  which  fdch  a  feoffee  ftood  with  re^ed  to' 

Grangers.     Bra&on  oUe^ves,  diat  he  immediately  acquired  ther 

leifin  of  the  fee  as  againft  Armgen ;  which  colild  not  be^  if  ho 

were  only  a  difieifor  at  the  eledion  of  the  party*    It  has  been  ob« 

lerved  before*  that  the  books  make  no  difference  between  feoff*- 

jnenta  made  by  perfons  haying  e^tet  of  freehold,  and  feoffmenca 

made  by  perfoas  having  eftates  lefs  than  freehold.    Bra£loD  ex* 

prefsly  mentions  ^uardtans^  tenanti  for  years*  by  faffierance*  at 

will*  by  difleifm,  or  iatrufion*  as  perfons  whoTe  feoffments  are  at« 

tended  with  the  eff^  deiisribed  above.    So  does  &x  £dward  Coke» 

in  the  paflaffe  dted  from  the  fecond  Inftttute.    So  Perkins,  fed.* 

nz.    *'  If  lefiee  for  years  enfeofFe  a  ftnuiger,  the  leffbr  being 

^  apott  the  land*  yet  the  land  (hall  pa(s  by  the  feoffment;  but 

^  perhaps*  if  ht  continues  npon  the  land*  claiming  the  hme  after 

«*  the  feoffment*  this  countervails  an  entry  for  a  iorfeiture ;  and 

^  the  reafon  why  it  pafled  by  fuch  a  feoffment,  is  becaufe  the  leT-*, 

^  for  had  nothing  to  do*  to  meddle  with  the  poffeflton  of  the  laad 

^  during  the  term.*'     So  Dyer*  562*  b.     A  termor  for  tooo^ 

years  made  a  feoffment*  by  the  words  ^eJh  coucejjit  ttfeoffaiv'u    It 

was  made  a  doubt*  whether  the  lands  pa  (Ted  by  the  feoffment,  fo^ 

Ihat  the  leffor  might  enter  for  the  forfeiture ;  or  whether  the  term 

paffed  by  the  firft  words.    The  ^txy  doubt  (hews  that  it  was  taken 

for  granted^  that  without  thofe  words  the  freehold  would  veft  in 

ihe  feoffbe.    In  the  margin  of  that  cafe  it  is  faid*  that  in  the  cafe 

of  Read  and  Morpeth  v.  Errington  (reported  in  Cro.  EUz.-  322.^ 

it  was  held*  that  the  leffee  for  years  might  make  a  feoffment*  not' 

«4thftaodin?  the  prefence  of  the  leflbr;  and  that  it  was  a  fer«, 

feiture  of  the  leafe  \  for  though  the  leiPse  had  the  poffeflion  and 

might  difpofe  of  it*  yet  the  leffor  might  enter  for  uie  forfeiture. 

Thus*  in  the  cafe  of  Blitndell  v«  Baugh*  fir  William  Jones  315.  the 

judges  held*  that  when  tenant  at  will  makes  a  leafe  rendering  rent*- 

and  he  enters  and  pays  rent*  that  is  no  diffeifin*  but  at  the  eieflion 

of  the  firft  leffor;  tor*  (ay  they*  it  never  ihaU  be  a  diffeifin*  onle& 

there  be  the  claim  of  a  {iranger  by  entry  to  have  the  freehold*  or 

imlefs  the  owner  of  the  land  waives  the  occupation  of  the  land*  or 

brings  an  a6^ion*  or  otherwife  declares  his  inicntion*  that  he  takes 

it  by  diffeifin.     Here  the  two  kinds  of  diiTeifin  are  contrafted  in 

the  moft  dire^  and  pofitive  manner.     The  judges  alfo*  in  the 

cafe  of  Blundeli  v.  Baugh*  cited  Matthew  Taylor's  cafe*  34.  Eliz. 

C.  B.     Tenant  at  will,  or  for  years,  makes  a  feoffment  in  fee^ 

and  dies*  his  wife  brings  dower  againd  the  feoffee*  who  pleaded 

m  unqui  fiifie  qui  dower  f  but  (he  whole  court  was  aeatnll  him  ; 

for  in  the  inftant  the  fee  was  gained.    In  iz.  Edw.  IV.  12.  ant. 

31.  b.  Cro.  Jac.  615.  that  dodnne  is  controverted,  on  the  ground 

that  the  fcifin  of  the  feoffor  was  but  momentary  :  but  this  jMt>ve* 

the  pofitibn  attempted  to  be  eftabliihed  here ;  for  if  the  feoffment 

in  this  cafe  only  gave  a  freehold  at  the  eledton  of  ihe  reverfioner^ 

the  feoffor  had  no  feifin.     The  fame  doflrine  fcems  to  be  laid 

down  very  exprefsly  by  lord  Hardwicke,     Having  occafion  to 

mention  a  fine  levied  by  tenant  at  will,  he  fays,  «  if. they  meant  a^ 

^  wrong  tloreby*  they  muit  have  taken  aaoiJier  method;  as  this 

*  «'cojili 
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■'  could  not  work  a  diileifin  on  the  tru flees,  and  turn  their  e/late 
'*  to  a  right,  while  they  were  tenants  at  will  to  the  truftecs.  This 
•*  way  indeed  they  might  do  it,  according  to  the  diftindlion  taken 
"  in  feveral  cafes,  particularly  in  Dormer  and  Parkhurft,  if  they 
"  executed  a  feoffment  on  the  land ;  becaufe  it  is  a  feoffment  on 
*'  livery  which  is  a  notoriety  to  the  trullecs,  and  puts  it  on  them 
"  to  make  entry  to  avoid."  In  the  fame  manner,  3.  Atk.  339. 
his  lordfliip  fays,  "  If  a  man  enters  as  my  tenant,  he  does  not  gain 
•*  fiich  a  poflefTion  to  levy  a  ifine  thereon,  unlefs  he  continues  in 
"  pofleffion  J '  for  a  wrong-doer  to  gain  ^  pofleffion  by  difTeifin, 
•*  muft  not  ftep  on  the  land,  and  withdraw,  and  leave  the  rightful 
«*  owner  in  pofleffion,  which  would  be  fufficient  to  give  a  feifin  on 
«*  a  feoffment,  but  not  to  levy  a  fine."-— In  every  flage  of  our  law, 
the  mofl  modern  as  well  as  the  moft  ancient,  the  peculiar  operation 
of  a  feoffment,  as  to  the  diverting  of  eilates,  deftruftion  of  con- 
tingent remainders,  and  extinction  of  powers,  has  l^cn  recognifed* 
Citations  and  arguments  to  prove  the  point  before  os,  might  bo 
eafUy  multiplied ;  but  they  fhall  be  concluded  liere^  by  fome  ob- 
fervations  upon  the  allowed  effeft  of  a  fine  levied  by  a  tenant  for 
years,  or  even  by  a  tenant  at  fufferance,  who  has  previoufly  made 
a  feoffment.  No  point  of  our  law  is  more  clearly  fettled,  than 
that,  unlefs  fome  one  of  the  parties  to  a  fine  has  an  efbte  of  free  - 
hold  in  the  lands,  of  which  it  is  levied,  it  is  totally  void,  as  tb  all 
Grangers,  and  may  be  avoided  at  any  time  by  the  plea,  quoJ  partef 
Jinii  Htbil  bahuerunt.  Now,  fuppofing  a  tenant  for  years  to  make  a 
feoffment,  and  the  feoffee  afterwards  to  levy  a  fine,  it  is  clear,  tliat 
the  fine  would  be  without  effeCV,  unlefs  the  feoffment  gave  him  an 
cftate  of  freehold.  In  the  cafe  of  Whaley  v.  Tancred,  i.  Vent. 
£41.  fir  Thomas  Raymond,  219.  i.  Leo.  p.  2.  52.  it  was  fettled^ 
that  where  a  fine  is  levied  in  this  manner,  the  fine  will  bar  the 
leffbr  at  Hit  end  of  ^vt  years  after  the  expiration  of  the  term. 
This  would  never  be  the  cafe  unlefs  the  feoffment  had  previoufly 
created  an  eflate  of  freehold.— In  the  cafe-  of  Doe  v.  Profler, 
Cowp.  217.  lord  Mansfield  cxprefTed  himfelf  as  follows:— *^ It  is 
"  very  true  that  I  told  the  jury,  they  were  warranted  by  the  Icngih 
«*  of  time  in  this  cafe,  to  prefume  an  ad^erfi  pofTeffion  artd  ottjht 
•'  by  one  of  the  tenants  in  common,  of  his  companion  j  and  I  con- 
<*  linue  ftill  of  the  fame  opinion*  Some  ambiguity  fcems  to  have 
**  arifen  from  the  term  <*  aStual  oufier*^  as  if  it  meant  fome  a£l  ac- 
companied by  real  force;  and  as  if  a  turning  out  by  the  (boulders 
were  neceffary.  But  that  is  not  fo.  A  man  may  come  in  by  a 
rightful  poffefiion,  and  yet  hold  over  adverfeiy  without  a  t'ulj. 
*•  U  he  docs,  fuch  holding  over  under  circumftanccs  will  be  equi* 
**  valcnt  to  an  aSual  oufier.  For  inftance,  length  of  pofTeffion  dur- 
"  ing  a  particular  estate,  as  a  term  of  one  thouiand  years,  or  und-^r 
**  a  Icafe  for  lives,  as  long  as  the  lives  are  in  being,  gives  no  title* 
**  But  if  tenant /«rtfjr/r^  ^vie  hold  over  for  twenty  years  after  the 
"  death  of  cefluy  que  *iie,  fuch  holding  over  will  in  rjc:lincnt  he  a 
•'  coMpUie  bar  to  the  remiinder-man  or  revcrfioner;  becau'e  it 
was  ad'verje  to  his  title.  So  in  the  cafe  of  tenants  in  common  ; 
the  pofleffion  of  one  tenant  in  common,  eo  nomine,  as  tenant  in 
common,  can  never  bar  his  companion;  becaufe  fuch  pofleffion 
"  is  not  adverfe  to  the  right  of  his  companion,  but  in  fupport  of 
"  their  common  title ;  and  by  paying  him  his  fhare,  lie  acknow- 
**  ledges  him  co-tenant:  nor  indeed  is  a  re/u/al  to  pay  of  /(/i'lf{\st'' 
ficient,  ivifJl^out  denying  hisjiile.     But  if  upon  dema^id  by  tne  co- 
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[Note  285.]    ••  tenant  of  his  moiety,  the  other  ^tnies  to  /ay,  ar.d  denies  hh  ''^^t  f  IJO.h 

"  faying  he  claims  the  whole  and  will  not  pay»  and  continues  in^^ 
**  poHefiion,  fuch  polTefTion  ts  adverfe  and  cu/er  enough."     By  the 
adverfe  pofleflion  mentioned  in  this  cafe>  hb  lord(hip  never  could 
mean,  a  difTeiiiiv  at  the  elcAion  of  the  party.     What  is  there  to 
iiiflin{rul(h  k  from  an  aclual  difleififl  ?— Up«n  the  whole,  therefore, 
it  is  Tubmiited  to  the  learned  reader's  conftderation,  i^^that,  as 
feoffments  have  not  been  made  from  the  reign  of  Henry  the  lid. 
to  the  prefent  time,  with  any  other  folemnities  than  thofe  with 
which  they  arc  made  at  pro  fen  t»  every  operation  and  efficacy  which 
has  been  condantly  and  uniformly  a!losved  or  afcribed  to  them  by 
the  courts  ofjiidicatiire,  or  writers  of  authority  cotemporary  with 
or  fubfequent  to  that  monarch's  reign,  down  to  the  preient  time* 
ought,  notwithftanding  the  objei^iou  that  they  are  not  now  made 
with  fome  of  the  folemnkies  with  which  they  are  faid  to  have  been 
made  in  their  very  earliell  indkution,  t»  be  alk)\*ed  and  afcribed 
to  them  now :  2^/v,  that  by  tlife  paflage  cited  from  Bradlon,  and 
the  other  authorities  cited  ox  referred  to  in  the  courfe  of  this  note, 
it  appears,  that  the  difteifm  produced  by  feoffments  muft  be  undcr- 
ilood  to  be  an  a^ual  diffeifm,  and  not  a  difi'eifin  merely  at  the 
ele£^ion  of  the  party :  yify,  that  m  nKiny  of  thcfe  authorities  k  is 
ntoft  exprefsly  mentioned,  and  that  in  all  of  them  ic  m»ft  be  im- 
plied, that  however  (lender,  bare,  or  tortious,  the  pofleffion  of  the 
feoffor  is,  his  feoffment  neceffarily  and  unavoidably  veils  the  free- 
hold in  the  feoffee,  till  the  difleifee^  by  entry  or  adlion  reflores  Lis 
pofleflion :  4//'/^*  (to  apply  this  abdrvfe  and  antiauated  learninj^ 
to  the  prefent  fubjefl  matter  of  bufincii)'  that  copyholders,  tenants 
for  yeajK,  by  elrgir,  iKitutc- merchant,  ftatote-ftaple,  at  will,  or  by 
fufferauce,  are  aJl  confidered  t^  have  the  poffefTion  of  the  elkte, 
Hnd  that  they  may  by  feoffment  veil  an  adual  eftate  of  freehold  in 
the  feoffee :  S^^O*  ^^'^^  a  fine  may  be  levied  of,  or  a  common  reco- 
very fuffered  upon,  this  eUate  of  n'eehold :  6/A^,  that  the  feoffment 
to  executed,  t)ie  fine  fo  levied,  and  the  recovery  f»  fuffered,  arc 
^     immediately  good  againft  every  perfon  except  the  nghtful  owner; 
and,  7/^/^,  that  in  procefs  of  time  they  become  good  againfl  the 
owner  himfelf.— To  afcertain  the  €5aift  peiiod  of  time  when  fines 
levied  by  perfons  of  this  defcriptk)n  will  be  a  bar  to  the  rightful 
owner,  would  be  too  great  an  extenfibn  of  this  nQte»  the  length  of 
which  already  requires  an  apology.--^/  to  the fiand  ohjeilioftj  that 
the  feoffment  of  fir  Robert  Atkyns  was  founded  in  fraud,  and  was 
therefore  void  5  it  is  to  be  obferved,  that  however  that  reafoning 
applied  to  the  particular  cafe  before  the  court,  it  does  not  apply 
to  the  general  queftion  difcuffed  in  this  note,  which  prefuppofes 
previous  poffcflion  in  the  feoffor,  free  from  every  circumflance  of 
fraud  ;  either  fair  and  innocent,  or  acquired  by  the  open  and  no- 
torious circumftances  of  diffcifm,  abatement,  intrufion^  o>  deforce- 
ment.    Sir   Robert  Atkyns  acquired  his  poffeffion-  by  the  entry 
made  by  him  under  the  verdid  obtained  by  him  in  17 10.    He 
Ibd  it  by  the  verdid  given  for  dame  Ann  Atkyns  in  1712.    It 
may,  therefore,  be  faid  (and  the  fad  really  was),  that  he  obtained* 
fheverdift  given  for  him  in.  17 10,  and  confequently  the  poffeffion 
under  it,  by  a  pretended  title.     He  had  not  a  fair  or  innocent  pof-' 
fcflion.     He  did  not  acquire  his  poffeffion  by  diffeifin,  intrufioni^ 
abatement,  or  deforcement ;  it  did  not  defcend  upon  him ;  it  did 
not  conic  to  him  by  adl  of  law;  he  was  not  in  the  feifin  of  the  f?e 
by  virtue  of  any  gift  or  deniiTc  ffv^m  tht  freeholder:   he  obtained 
%  hi» 


I 
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liis  poiTefllon  by  the  jadgment  of  z,  court  of  law,  unSer  the  colour  of 
A  prctcrtddd  title.  Thus,  in  the  language  of  the  law,  his  original 
poffeflion  was  founded  iA  fraud,  pracflice,  and  ilraiagem.  And  to 
ufe  ah  expreflion  of  the  judges,  3.  Rep.  78,  a.  •«  the  common  law 
*'  does  To  abhor  fraud  and  covin,  that  all  aft?,  as  well  judicial  as 
/  «*  others,  which  of  themfelves  are  juft  and  lawful,  yet  being  mixed 

«'  with  fraud  and  deceit,  are  in  judgment  of  law  wrongful  and  un- 
"  lawful.*'-*In  Burr.  1I7.  great  ftrcfs  was  laid  on  the  rpfolntion  of 
the  judges  in  Fermot's  Ca(e.     The  cafe  there  was,  that  Thomas 
Smith  being  feifed  in  fee  of  feveral  lands,  an(J  holding  others  by 
copy  of  tourt-roU,  and  others  fof  a  term  of  years,  and  others  at 
will  (all  of  them  lyine  in  the  fame  vill),  made  a  feoffment  with 
livery  of  all  thofe  held  by  copy,  for  years,  and  at  will,  to  one 
Chappell  for  life,  and  afterwards  levied  a  fine.     The  queftion  was. 
Whether  the  fine  was  a  bar  to  the  owners  of  the  fee,  ar  the  expira- 
tion of  the  firft  five  years?  It  appeared  that- Smith  continued  in 
pofTeflion  of  the  lahd,  and  paid  the  I'ents.     Sec  3.  Rep.  yy,  1.  And. 
170.   Gary,  io.    Cro.  Eliz.  86.     The  jxdgcs  were  of  opinion,  that 
the  feofFmetit  was  fraudulent.    Upon  an  examination  of  the  dif- 
ferent reports  of  the  cafe,  it  will  be  found,  that  his  ccntinuing  in  the 
poj/iffton  of  the  land,  and  pnyintr  rent  after  he  made  the  feoffment, 
were  the  chief  circumftanccs  which  induced  the  court  to  confider 
the  feoffment  to  be  fraudulent.     The  fame  may  be  obferved  of  the 
cafe  of  White  v.  Bacon,  Savillc  126.     The  continuing  in  the  pof- 
feffion  of  the  land  after  the  conveyance,  has  always  been  confidered 
in  our  law  as  a  badge  of  fraud.      Fcrmor's  cafe  therefore  only 
proves,  that  if  a  tenant  for  years,  after  making  a  feoffment,  con- 
tinues in  the  poffefEon  of  the  land,  and  pays  rent  for  it,  the  poflef- 
'  iiou  acquired  by  him  under  the  feoffment  is  fraudulent ;  and  there- 
fore a  fine,  and  eyery  other  ad  which  derives  its  efFe6l  from  that 
poffefTion,  is  void.     But  Fermor*s  cafe  d«es  not  apply  to  the  ge- 
neral queftion,  of  the  operation  of  a  fine  levied  by  tenant  for 
years,  who  has  previoufly  executed  a  feoffment,  when  the  cafe  is 
tiot  affefted  by  circumflances  of  fraud.  The  cafe  mentioned  before 
in  this  note  of  Whaley  v.  Tancrcd  is  direftly  in  point,  that  a  fine 
fo  levied  by  leffcc  for  years  is  a  bar  to  the  lefTor  after  five  years 
from  the  expiration  of  the  leifle.     And  with  refpedl  to  the  feoffor's 
remaining  in  the  poffeffion,  if  by  the  deed  declaring  the  ufes  of  the 
£ne  it  is  exprefled  that  the  fine  fhould  enure  to  his  ufe,  the  poffef- 
fion will  be  invefted  iJi  him  by  the  ftatute  of  ufes.— The  editor 
begs  to  conclude  with  an  obfervation  of'lord  Hardwicke  (3.  Atk. 
631.)  which  feems  to  him  to  fan6lion,  in  fome  meafure,  the  general 
reafoning  contained  in  this  note: — **  If  it  is  a  mere  legal  title, 
**  and  a  man  has  purchafed  an  eflate  which  he  fees  himielf  has  a 
«•  defeft  upon  the  face  of  the  deeds,  yet  the  fine  will  be  a  bar,  and 
■    «  not  affeft  him  with  notice  fo  as  to  make  him  a  tniflce  for  the 
*'  perfon  who  had  the  right,  becaufe  this  would  be  carrying  it 
<*  much  too  far ;  for  the  defe£t  upon  the  fate  of  the  deeds  is  often 
'*  the  occa^on  of  the  fine's  being  levied.'* 

I'Jf.tliT  ^*^  '^^^  livery,  in  this  cafe,  \%  fecundum  firmam  chart  a  \  and  [Note  286.  ] 
*^^  *  * "^  therefore,  according  to  Sir  Edward  Coke's  doctrine,  ante  48.  a.  its 
operation  and  effedt  are  reftraiiled  to  the  quantity  and  quality  of 
the  efFe6lttal  eftate  contained  in  the  deed.  Thus,  fays  he,  if  a 
man  makes  a  Icafe  ibr  years  by  deed,  and  delivers  feifin  according 
to  the  form  and  effed  of  th6  deed,  yet  he  has  but  an  eflate  for 

(  £  e  2 )  years. 
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years,  and  the  livery  is  void.  The  exprcflion  in  the  text,  that  te- 
nant in  tail  cannot, grant,  or  alien,  or  make  atiy  rightflil  eftate  of 
freehold  to  anoiher  perfon,  but  Jor  the  temi  of  his  own  life,  is,not 
to  be  underflood  literally,  that  the  grantee. has  but  an  eibtc  fqr 
life,  and  that  his  cftate  is  ij^jh/aSlo  determined  by  the  death  of*  the 
tenant  in  tail ;  all  that  i^  meant  by  it  is,  that  his  cflate  is  certain 
and  indefcafible,  no  longer  than  the  life  of  the  tenant  io  tall.;  for, 
upon  the  death  of  the  tenant  m  tail,  it  is  dcfeafible  by  ^e  ilTue, 
either  by  a^lion,  or  by  entry  or  claim  on  the  land,  at  his  ele6lion. 
Still  it  has  a  continuance  tiii  it  is  fo  defeated  by  the  ifTue,  In  note 
1.  ante  326.  b.  it  has  been, explained  upon  what  principle,  in  the 
cafe  of  a  tenant  in  tail  conveying  by  teofFment,  it  was  held,  thac 
the  flatute  iie  dwit  did  not  abfoli^tely  nullify  the  alienation,  bu( 
^nly  tootcaway  the  entry  of  the  iil'ue,  and  reduced  him  to  his  re- 
medy by  foi  roedon.  Upon  iimilar  principles,  in  the  cafe  of  a  te- 
nant in  tail  conveying  by  bargain  and  fale,  releafe,  covenant  to 
Hand  fcifed,  or  any  other  mode  of  conveyance  operating  by  way 
of  grant,  it  has  been  held,  that  the  Aatate  does  not  nullify  the 
conveyance,  but  reduces  the  iflbe  in  tail  to  his  entry ;  or,  if  he, 
prefers  it,  to  his  adion,.  to  avoid  it.  Thus,  the  grantee  hath  a  bafe 
fes ;  his  wife  is  entitled  to  her  dower  during  the  continuance  of 
the  fee  ;  and  if  ths  grantee  commits  wafte,  the  tenant  in  tail,  hav- 
ing no  reverfxon,  has  no  right  ofaAion  againll  him.  3.  Rep.  84.  b, 
10.  Rep.  96.  See  Machel  v.  Clarke,  2.  Saik.  619.  FarreOey  ig. 
Com.  119,  Lord  Raym.  778.  Goodright  on  the  dcroile  of 
Tyrrell  v.  Mead  aijd  Shilfoii.  5.  Eurr.  1703.  The  paflage, 
therefore,  in  Littleton  mull  be  underllopd  in  this  qualified  feni'e, 
oihcrwif^  it  is  inaccurate.  Tiiis  was  obferved  by  lord  chicf- 
jufticc  •  Holt  in  the  cafe  of  Machel  v.  Clarke,  and  by  lord 
chief  judice  Hobart  in  the  cafe  of  Sheflield  v.  RatclifF,  Hob.  Rep. 
33S,  339- 

[Note  286*. 1       (i)  Sir  William  Blackftonc,  in  his  acccunt  of  a  deforcement,  f33^'" 

3.  Com.  c.  10.  obfcrvesj  that  it  is  nomen  gtneralijjimum'y  being  a 
much  larger  and  ijiore  coraprehenfive  expreflion  Uian  any  of  the 
former,  and  fignifying  the  holdings  of  any  lands  or  tenements  to 
which  another  perfon  has  a  right ;  fo  that  it  includes  as  well  an 
abatement,  an  intrufion,  a  diileifin,  or  a  difcontinuancc,  as  any 
otiicr  fpccies  of  wropgwhatfocver,  whereby  he  that  hath  a  right  to 
the  freehold  is  kept  cut  of  pcfrcfiion.  But,  as  contradijlingullhed 
i\  001  the  former,  it  is  only  fuch  a  detainer  of  the  freehold  from  hjm 
that  hath  the  right  of  property,  but  never  had  any  poflcffion  under 
.  that  right,  as  falls  within  none.of  thofe  injuries,  h  deforcement 
may  alfo  be  grounded  on  the  non-performance  of  a  covenant  real : 
fiS  if  a  man  fcifed  of  lands  covenant::^  to  convey  them  to  another, 
and  negleds  or  refofcs  fo  to  do,  but  continue^i  poflbfTion  agajnil 


dcforceant.  Monf*  Houard,  Am.  Lcix'  det  Fratuois,  torn*,  i.  p»  654- 
mcntion?,  that  Du  Cange  refers  to  the  laws  of  Alfred  ana  other 
kings  of  England  precedent  to  the  Conquell,  for  an  cxplauation  of 
the  word  Deibr?ement ;  but  that  he  ought  to  have  obferved,  that 
it  was  not.  introduced  into,  the  Latin  tranflation  of  thofe  laws  till 
afier  the  introduction  of  the  Norman  culloms  ipto  England^  tlia: 
dt'force  is  an  old  French  .word,  and  \\\7Xfortia  Is  taken  for  force  in 
tJie  28th  formula. of  Marculphiis. 

(I)  Vllf. 
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33t.    a.J         (0   VH^  TT-^/  nofhhg  luhicb  Jies  in  grant  can  he/aid  to  be  di/--  £Note  2^7.] 
^   continued. —  The  term  diicbntinoatice  is  ufed  to  dillinguidi  thoCe 
cafes  where  the  partvrwhofe  freehold  is  oufled,  can  rellorc  it  by 
aflion  only,  from  thofe  in  which  he  may  reftore  it  by  entry.     Now, 
things  which  lie  in  grant,  cannot  either  be  diverted  or  reilored  by 
entry.     The  own«r,  therefore,  of  any  thing  which  jies  in  grant,  has  • 
in  no  flage,  and  uiidc.r  no  circumllances,  any  other  femedy  but  by 
ailion ;  confequently  the  dillindlion  in  queflion  can  never  be  Jip-' 
plicable  to  him.     It  is  true,  that  the  books  often  mention  bo^^dif- 
feifins  and  difcontinuanccs  of  incorporeal  hereditaments ;  but  thefe 
difTciiins  and  difcontinuanccs  are  only  at  the  election  of  the  party, 
for  the  purpofe  of  availing  himfelf  of  the  remedy  by  adion.*— ^ 
Some  obfcrvaiions  on  difleiuns  of  this,  defcription  are  inferred  iti  • 
note  285.  commencing  at  page   330.  I). —  But  a  difTeifin  or  dif^ 
continuance  of  corporeal  hereditaments  nccefTarily  operates  as   a' 
difleilin  or  difcontinufancc  of  all  the  incorporeal  rights  or  J'liciuents^ 
which  thediffeifee  or  dlfcdntinuee  has  himfelf  in  upon  or  due  of  th^f 
land  affedied  by  the  diflciria  or  difcontinaance,  '  *  / 

2  3  2  •  b.  J'  ( I )  It  is  frequently  faid  it)  our  law-books,  that  a  fine  has  no  ope-  [Note  288.  J 
'  '  -  •  -ration  upon  any  eflate  or  interefl:,  vvhich  is  not' prcvioufly  diverted  or  •  ^  *  ■*^- 
turned  to  a  rights  but  this  cxpreflion,  confidering  it'rtriftly,  is  ?nacV 
curate.  By  turning  to  a  right,. it  is  generally  meant,  that  the  per-' 
fon  whofe  poit^Ifioa  is  ufurped,  cann^  rejhre  ii  hy  entry,  and  can 
only  recover  It  By  adlion.  See  note  i.  ant.  23^.  a.  Buc  in  the' 
prefent  ^afe,  the  exprefllon,  turned  to  a  right;  malt  be  uniorltoo'cf 
in  a  more  general  fenfe.  The  import  of  it  is,  tha:t  the  p:iriies  t6 
the  fine,  or  fome  of  them,  have  in  them  at  the  tiitie  bfth'dif'levy-' 
ing  the  fine,  or  accjuire  l^y  it,-  a  pofleilion,  adverfe  to,  and  iocpn- 


/ 


In  this  general  Tcnfe,  his  poffeffion  may  be  faid  to  be  r:irAed  to  a 
right ;  but  tl^is  right  may  be  fuch  as  enables  him  tt>  reltcTre  his  pof- 
fellipn  by  mere  entrv,  without  his  reforting  to  an  aftioh.  See  2, 
Atk.  631.  In  anotlier  fenfe  it  is  inaccurate,  as  it  feems  to  imply; 
that  the  turning  to  a  right  is  produced  by  the  operation  of  the  fine; 
but,  generally  fpealang,  this  is  not  "the  cafe.  Every  difTeifin,  in- 
truliqn,  or  abatement,  turn's  the  ertate  to  a  right,  in  the  fenfe  i^ 
which  that  cxpreflion  is  explained  above.  If  the  difTeifor,  intrudor, 
or  abator,  aftervvards  levies  a  fine,  it  operates  by  the  rtatute,  after  a 
pon-claim  cf  five  years,  as  a  bar  to  the  r?gKt  of  the  perfon  whol^ 
eftatc  is  difleifed,  intruded  upon,  or  abated.  But  its  Operation  in 
thefe  cafes  is  merely  as  ^  bar,  the  oufter  of  the  pOflefTion  or  divert'- 
ing  of  the  right  being  previoudy  effecled  by  the  diflcifin,  intrufion, 
or  abatement.  In  fo*me  cafes,  however,  it  does  not  operate  only  as 
a  bar.  As  if  tenant  for  life  levies  a  fine,  it  is  a  forfeiture  of  hi^ 
eftate;  and  if  tbe  rcverfiyner  does  not  enter  within  five  years  after 
the  forfeiture,  or  at  the  fiirthert.  wiihin  five  ye  irs  after  the  death  of 
the  tenant  for  lif6,  he  is  barred  of  his  remedy  to  recover.  Whcj  ley 
and  Tancred,  1.  Ventris  241. 

•  s 

[3 3 3'^' J      ^*^  V^'  }^  ^^^  ^^*^"  obferved  before,  that  no  conveyance  by   [Mote  289.] 
tenant  in  tail  can  operate  as  a  difconii'nuance,  unlefs  it  is  created 
by  livery,  or  by  that  which,  in  the  eye  of  the  law,  is  tantamount  to 
it, — Littleton  now  proceeds  to  lay  down,  that  to  make  a  difconti- 

(  E  t  3)  nuance. 
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nuance,  the  conveyance  moll  be  offuch  an  eftate  as  in  its  original 
(nation  may%  hy  paffibility,  endure  beyond  the  life  of  the  tenant  in  taiL 
When  the  ellate  lb  created  is  at  an  end,  the  dtfcoiitinuance  alTo  is 
at  an  end. 

[Note  290.]  (*)  l^'ota,  a  provi/o  nn  ^2.  Hen,  Fill,  that  the  ka/e Jhall  he  made 
in  hotb  their  names,  nvhere  the  inheritance  is  in  the  tvoman*  And Jee 
Cro.Car  22.  Smith  *v,  ^render ,  nukere  there  Js  a  queret  ^whether  it 
OM^ht  to  hefo  i\:hcr€  the  inheritance  is  in  ^o/i6.-— Lord  Notl.  MSS. 

[Note  *QI«]  (0  All  this  is  a  confcquence  of  the  doArine  laid  down  in  the  laft  [333'  i 
page.  If  the  remainder  or  reverflon  is  created  at  the  fame  tloie 
as  the  particular  eflatc,  it  neceflarily  mud  be  created  by  the  fame 
livery.  If  it  is  creeled  at  a  fubfcquent  time,  then  to  cominue  th& 
difcontinuance  after  the  determination  of  the  particular  eflate,  the 
reverfion  or  remainder  rau(l  be  executed  in  poifeflion  daring  the 
life  of  the  tenant  in  tail.  The  entry  of  the  revcrfioncr  or  remain- 
der-man in  this  cafe  is  tantamount  to  a  fecond  livery. 

[Note  2920        (0  The  eftate  of  the  leflce  for  years  not  being  created  by  li-  [^34.  b.l 

very,  docs  not  difplacc  the  pofTefllon,  and  confequently  does  not 
didurb  the  defcent  of  the  inheritance  upon  the  iffaes  inheritable  to 
the  ellate.  It  is  otherwife  where  the  leafc  is  for  life.  That  is 
created  by  livery,  and  therefore  difplaces  the  pofleffion,  and  gives 
the  tenant  in  tail  a  tortious  eilace  in  fee  Ample,  in  reveriion 
immediately  expc^ant  upon  the  life  eflate  of  his  donee  ;--<*that  re* 
verfioQ  mull  therefore  defcend  on  the  daughter  as  heir  general. 

[Note  293 •]  (2)   X.  As  to  d'lfonti nuances  made  to,  or  <with  the  concurrence  ^»[ 7  7^*^1 

the  remainder- man  or  rrverfioner  .-—The  feoffment  of  tenant  in  tail 
to  the  immediate  remainder-man  or  reverfioner  in  fee,  has  the  ope* 
ration  of  a  furrender.  In  this  light  it  cannot  be  confidered  to  pafs 
a  greater  ellate  than  the  grantor  may  lawfully  convey :  it  does  not, 
therefore,  work  a  difcontinuance.  But  if  it  is  made  to  a  Uranger, 
the  mere  concurrence  ofth:  remahider^man  or  rewerfioner  does  not  pre- 
vent the  difcontinuance,  ( ichcr  with  refpeft  to  the  iffues  in  tail,  or 
his  own  remainder  or  rtvcrfion,  even  though  the  tenant  in  tail  die 
without  having  iflue.  Thus,  in  Baker  v.  Hacking,  3.  Cro.  3B7. 405, 
7.  C,  being  tenant  in  tail,  with  the  immediate  rcverfton  in  fee  to 
R,  C.  both  of  them  joined  in  a  feoffment  to  A,  for  Hff.  R,  C\ 
xnadc  his  will  and  died  ;  and  then  J,  C,  died  without  iAbe.  It  was 
admitted,  that  if  it  were  a  difcontinuance  of  the  reveriion,  the  de«» 
vifor,  not  being  feifed,  had  no  power  to  devife.  Sir  Geo.  Croke 
was  of  opinion,  that  as  there  was  no  iffac  of  the  tenant  in  tail,  his 
feoffment  was  no  difcontinuance  of  the  reveriion :  he  confidered  it 
as  the  leafe  of  the  tenant  in  tail  during  his  Kfe,  and  afterwards,  the 
leafe  of  the  reverfioner;  and  that  the  reverfioner's  joining  {hewed 
it  was  not  the  intention  of  the  parties  to  difplacc  his  eitate.  But 
the  three  gther  judges  held  it  to  be  a  difcontinuance  on  the 
\  ground,  that  the  effedt  of  a  difcontinuance  is  immediate,  and  does 

not  depend  on  the  tenant  in  tail  having  or  not  having  iffue.— They 
were  alfo  of  opinion,  that  if  the  reveriion  in  fee,  in^lead  of  being 
in  a  (Irangcr,  had  been  in  the  tenant  in  tail  himfelf,  the  feoffment 
would  have  been  a  difcontinuance,  as  well  of  his  own  reveriion  as 
of  the  eRate  of  the  iffue  in  tail. — But  where  the  tenant  fur  life  and 
jcverfioner  join  in  the  conveyance,  each  pf  tlicfl^  i^  con^dcred  to 

paft 
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pafs  his  own  eflate :  the  tenant  for  life,  the  freehold  {  the  fever- 
iioner,  the  inheritance.  Hence  if  tenant  for  life,  remainder  in 
tail,  remainder  in  fee,  join  in  a  fine,  it  is  no  difcontinuance  to  the 
remainder-man  in  fee.  This  was  refolvcd  in  Peck  v.  Channel], 
I.  Cro.  827,  8a^.  on  the  grbmid,  that  none  (haH  make  a  difconti- 
nuance, but  he  who  is  feifed  of  an  eflate  tail  in  pofTeifion, 

?37*  ^O  ^'^  A /urremfer  differ*  from  a  releafe  in  this  refped,  that  the  {Note  294-] 
releafe  operates  by  the  greater  oftate's  defcending  upon  the  lefs  : 
—a  farrender  is  the  falling  of  a  iefs  eftate  into  t  greater.  As 
there  is  neceiTarily  a  privitf  of  eftate  between  the  furrenderor  and 
the  fttrrenderee,  no  livery  of  feiiin  is  neeeiTary  to  a  perfeA  furren- 
der.  See  2,  Bla.  Com.  ck.  ao.-^In  Thoiapibn  v.  Ceach,  2  Salk. 
618.  the  coart  keid,  that  a  fttfronder  immediately  divefts  the  cAatc 
oat  of  the  farrenderor,  and  veils  it  in  the  fnrrendereo ;  for  this  i-s 
a  conveyance  at  common  law,  to  theperfe&ion  of  which  no  other 
a6t  is  reqmfite  but  the  bare  grant ;  an<h  that,  though  it  be  true, 
that  every  grant  i^  a  contrad,  and  there  mud  be  an  a^j(s  contra  • 
^Stum^  or  a  mfltual  confent,  yet  that  confentis  implied  ;  that  a  gift 
imports  a  benefit;  ihat  an  alTumpfit  to  take  a  benefit  may  well  be 
prefumed;  and  that  there  is  the  fame  reafon  why  a  furrender 
tf}iott!d  ve^  the  eftate  before  notice  or  agreement,  as  why  a  grant  of 
goods  fhould  veil  a  property;  or  fealing  of  a  bond  to  another  in 
hk  abfence,  fiiould  be  the  obligee's  bond,  immediately  without 
notice. 

(2)  This  dodrinc,  that  to  «iv«  a  furrender  legal  effed,  the  fur-,  [Note  ?9+*-] 
renderee  muft  have  the  immediate  eftate  in  remainder  or  reverfiun 
expedlant  on  the  eftate  of  the  furrenderor,  evidently  applies  to  the 
common  cafe  of  a  tenant  for  life,  with  remainder  to  truftees  during 
bis  life  to  preferve  contingent  remainders,     it  is  now  fettled  beyond 
doubt,  that,  the  eftate  of  the  truflees  is  a  veiled  eftace  of  freehold* 
.  It  mud  therefore  necefTarily  prevent  a  furrender  from  the  tenant 
for  life  to  the  oi tenor  remainder  man.     In  cafes  of  limitations  to 
the  father  for  life,  remainder  to  his  fons  fucceffively  in  tail,  ic 
was  the  praflice  formerly,  particularly  where  it  was  intended  to 
ftiffer  recoveries  with  fingle  voucher,  to  make  tl^e  father  convey  his 
dilate  to  the  fon.    This  was  fometimes  done  by  furrender.     1  o 
this  there  could  be  no  obje^ion,  where  there  was  no  limitation  to 
fruftees  to  preferve.     But  in  thofe  cafes,  where  ijch  a  limitation 
was  introduced,  it  neceilarily  failed  to  operate  as  a  furrender,  for 
the  reafon  above  mentioned.     It  has,  however,  been  contended, 
that,  though  in  this  cafe  the  deed  was  void  as  a  furrender,  it  would 
operate  as  a  covenant  to  Hand  feized.    That,  an  aflurance,  where 
there  is  a  proper  confideration,  will  operate  as  a  covenant  to  (land 
icizcd,  though  the  words  ufed  in  the  deed  point  at  a  different  modo 
cf  alTurance,  is  placed  beyond  doubt  by  many  auihorities  both  an- 
cient and  modern.     But  between  thofe  cafes  and  that  now  under 
confideration,  there  is  this  ftriking  difference  $  thar,  in  all  thofa 
cafes  the  eflate  vefled  in  the  party  would  be  the  fame  both  in  quan- 
tity aiul  quality,  whether  the  deed  operated  in  the  mode  imported 
by  the  language  of  the  deed,  or  in  any  other  mode.   But  in  the  cafei 
under  conuderation,  if  the  deed  operated  by  way  of  furrender,  the 
party  would  take  one  kind  of  ellate  ;  if  it  operated  by  way  of 
covenant  to  (land  feifed,  he  would  take  another.     For  if  it  could 
operate  by  way  of  furrender,  the  father's  life  eilatc  would  be  im- 

(  E  e  4  )  mediately 
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mediately  extin^uiibcd,  and  the  ion  would  become  tenant  in  tail 
in  pofl«fGon :  if  it  operated  by  way  of  covenant  t9  ft  tad  feifcd,  tbe 
father's  life  ejlate  would  immediatdy.  by  the  fta^ute  of  uUs,  he  ^ 

transferred  to  the  fon«  and  he  would  become  tenant  for  life  of  his  j 

father,  remainder  to  trudees  to  pre^rve*  remainder  to  himfclf  in 
tail.  Then  fuppofmg  him  to  die  without  ifibe  in  the  father's  life 
time,  tf  the  deed  operated  by  way  offorrender,  the  peribo  istitied 
in  remainder  next  expedlant  upon  the  eiiate  tail  of  the  Ton  would 
be  intitled  to  enter  imoaediately ;  bsc  if  tbe  deed  operated  by  wa/ 
of  covenant  to  Aand  fcifed,  there  wouJd  be  an  ellate  of  fpecial  oc* 
cupancy  dtiring  the  father's  life,  and  the  next  rein;under  man 
would  not  be  intitled  to  take  until  the  father's  depeafe.  To  this 
it  may  be  replied*  that  the  objedl  of  the  parties  was»  that  the  fan 
ihould  by  virtue  of  the  deed  become  feifed.of  the  lands  for  a  par- 
ticular porjTofe.  It  is  found,  tliat,  it  cannot  have  that  effcQ,  if  its 
mode  of  operation  be  that  which  the  parties  themfelves  intended^ 
but  that,  if  the  deed  is  held  to  operate  in  another  mode,  it  will  ac« 
compli(h  the  objed  of  the  parties.  The  courts  therefore,  it  may 
be  faid,  conformably  to  their  ufual  pra/5lice  of  efTedaatiog  tbe  in- 
tent of  panics,  when  it  can  be  done,  will  coniirue  the  deed  to  ope- 
rate in  that  mode  of  afTurance  in  which  it  can  take  effedl,  and 
confcquently  confider  the  deed  to  operate  by  way  of  covenant,  it 
is  obfervablf,  that  when  the  tenant  to  the  praecipe  in  a  recovery  is 
mnde  by  bargain  and  fale,  it  fooictimes  happen?,  that  the  bargain 
and  fale  is  not  inrolled.  But  frequently  in  thefe  cafes  the  lands 
are  out  upon  Itafcs  for  years,  or  in  the  hands  of  tenants  at  will ; 
where  this  is  the  cafe  there  fcems  room  to  contend,  that  the  deed» 
though  void  as  a  bargain  and  fale  for  want  of  inrolment,  may  operate 
as  a  grant  of  the  reveriion  expccUnt  on  thefe  particular  eiiates. 

[Note  295.]       (1)  By  the  flat,  29.  Cha.  II.  c.  3,  feft.  3.  noleafe,  &c,  either   [33^'^*' 

of  freehold  or  term  of  years,  or  any  uncertain  intereii,  not  being 
copyhold  or  cudomary  interefl,  (hall  be  jurrenderedy  unlefs  it  be  by 
deed  or  note  in  writing,  figned  by  the  ^^ny  fmrrendtrittg  the  fame. 
or  his  agents  thereunto  lawfully  authorized  by  writing,  or  by  ad 
and  operation  of  law.  Upon  this  llatote  it  was  hekl,  by  lord  chief- 
baron  Gilbert,  in  Magennis  v.  MaccuUoh,  Gilb.  Ca.  in  £q.  236. 
that  a  leafe  for  years  cannot  be  furrendered  by  cancelling  of  the 
indenture  without  writing  ;  becaufe  the  intent  of  that  Hatute  was 
to  take  away  the  manner  they  formerly  had  of  transferring  interefts 
to  lands  by  figns,  fymbols,  and  words  only ;  and  theretore«  as  a 
livery  and  fcilin  on  a  parol  feoffment  was  a  fign  of  pafiing  the 
freehold,  before  the  flatutc,  but  is  iH>w  taken  away  by  the  Ha- 
tute ;  fo  the  cancelling  of  a  leafe  was  a  fign  of  a  furrender,  before 
|hc  ilatute,  bivt  is  now  taken  away,  unleis  there  be  a  writing  un- 
der the  "hand  of  the  party.  In  Farmer  v.  Rogers,  a.  Wilf.  p.  27. 
it  was  held,  that  the  ilatute  does  not  make  a  deed  abiblutely  ne- 
cciTary  10  a  furrender;  foj  it  direds  it  to  be  made  either  by  deed 
or  note  in  <wriiing ;  and  when  it  is  made  by  a  note  in  writing* 
there  is  no  occalion  for  any  ftamp  daty^  it  not  being  a  deed.  But 
fee  23.  Geo.  111.  c«  58.  feci.  1. 

[Note  29^«]        (2)  For  the  firil  leafe  ^nd  the  fecond  cannot  fubM  together 

and  the  parties,  by  making  a  contra6k  of  as  high  a  nature  lor  the 
fame  thing»  tacitly  confented  to  diflblve  the  former;  for  without 
|hc  diifoluiion  of  that^  the  leilor  could  not  grant  to  the  leiTee  that 

t  intereft 
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intereft  which  was  already  pafTed  from  the  leffor  to  the  leffee  by 
the  fir  ft  leafc. .   Note  to  the  iitb  edition, 

38  •     ©•  J       (4)  Mergers  were  never  favoured  m  courts  of  law;  and  ftill  lefs  [Note  297.3 

in  courts  oi  cquitj^.  'Hence,  even  in  a  very  es[rly  period  of  the 
cquitatle  jurifditllion  9f  the  court  of  chancery,  it  w^§  adtnitticd,  that 
a  fine  or  feoffment  to  leflee  for  years  to  the  ufe  of  a  ftranger,  did- 
not  cxtinguilh  the  term  ;  becaufe  the  cejiu'i  ^ue  ufe  had  no  method* 
to  compel  the  execution  of  it,  but  through  the  medium  of  thecourt* 
of  chancery;  and  the  court  would  not  compel  him  to  exec  ate  it, 
to  his  own  prejudice,  during  the  continuance  of  the  term,'  The! 
ftatute  of  ufes  exprefsly'favcs  the  rights  of  the  feoffee  to  the  ufe; 
this  preferves  him  the  beocfi:  of  any  terms  which'  may  be  \ci\tA  in 
him.  Even  where  a  termor  for  years  was  made  a  tenant  to  the 
pracipe^  it  w^s  determined,  that  the  momentary  freehold  vcftid  vol 
him,  for  the  purpofe  of  making  him  tenant,  did  not  extinguifh  the 
term.  Cro,  Jac.  643.  It  has  by  fome  been  faid  dangerous  to  make 
feoffees  or  releafees  to  ufes,  truftees  for  terms  of  years,  if  they  are 
alfo  truftees  for  preferving  contingent  remainders  5  for  if  they, 
(hould  have  occafion  to  enter  for  the  forfeiture  of  the  tenant  for 
life,  it  may  be  made  a  queftion,  whether,  at  leall  in  law,  that  would 
not  be  a  merger  of  their  term.  A  complete  arid  profound  tr^aiif(i 
on  the  abft^uie  doftrine  of  Merger  is  much  wanted.  The  profef* 
fion  will  hear  with  pleafure  that  they  are  to  be  favoured  with  one 
by  Mr.  Prcfton,  the  authbr'of 'the  Effay  on  the  Qjaniity  of  Eftates. 

342«  b.J  (i)  ^^^  the  cour/e  of  thefe  notes,  frequeift  mention  has  been  [Nftte  %<)%m'\ 
made  of  the  necefTicy  which  there  was  at  thtf  dd  law,  that  there 
fliould  always  be  an  immediate  tenant  of  th^  freehold^  and  of  the 
reafons  upon  which  this  necellity  was  grounded;  but  ihefc  rcafons 
did  not  apply,  in  the  fame  degree,  againft  the  fufpence  of  the  inhe*' 
ritanct.  Hence,  tho*  for  the  reafons  mentioned,  it  was  an  ella- 
bliihed  maxim,  that  the  freehold  never  could  be  in  fulpence,  or,  as 
it  is  generally  called,  in  abeyance,  ic  was  admitted  that  the  inhe- 
ritance might.  But  this  fufpence  or  abeyance  of  the  inheritance 
could  not  but  be  confidered  with  a  very  jealous  eye ;  for  tho'  fiefs, 
in  their  original  conftitution,  were  not  hereditary  ;  ftill,  when  they 
had  once  become  hereditary,  the  confequences  of  their  becoming 
fuch  were  fo  numerous,  and  affe£led  materially  fo  many  other  pans 
of  the  feudal  fyftem,  that,  tho'  it  was  always  admitted  that  the  in- 
heritance  might  be  fufpcnded,  it  was  agreed,  that  the  fufpence  of 
it  ihould  be  difcountenanced  and  difcouraged  as  much  as  pofiible, 
and  allowed  upon  none  but  the  moft  prelling  and  urgent  occaiions. 
The.  chief  reafons  of  the  averfion  of  the  old  law  from  the  fufpen- 
iion  of  the  inheritance  are  fet  forth  in  two  late  mafterly  and 
profound  publications,  fir  William  Black-ftone's  Argument  on  the 
Cafe  of  Pcrryn  and  Blake,  and  Mr.  Hargrave's  Obfervations  on 
the  Rule  in  Shelley's  cafe. — To  thefe -reafons  the  modem  law  has 
added  her  marked  and  unremitted  odium  of  every  reftraint  upon 
alienation ;  it  being  clear,  that  no  reftraint  upon  the  alienation  of 
property  would  be  more  effedual  than  the  admiffion  of  a  fufpence 
of  the  inheritance. — The  fame  principles  have,  in  fome  degree, 
given  rife  to  the  well-known  rule  of  law,  that  a  preceding  cftate  of 
freehold  is  indifpcnfably  neceiTary  for  the  fupport  bf  a  contingent 
remainder ;  and  they  influence,  in  fome  degree,  the  dodnnts 
irefpeding  the  dcftruaion  of  contingent  remainders.  Mr.  Feame's 
JBJKcelknt  Y^^^^^j  upon  thefe  fabjctU  makes  any  farther  iovcfttgation 

erf* 


IS  agreed,  be  ccimguiihed  bv  releafe,  feoffment,  fine,  or  coairoon 

ofe  powers  alio 
pendcd  I  y  any  of  the  conveynnccs  which  rre  faid  nof  to  operate  by 


recovery.     Thofe  powers  alio  arc  liable  to  be  extinguifhed  or  fuf- 
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r^^2,  b.l   ®^  ^^™  here  quite  unnecefiary  ;  bat  perhaps  the  reader  wi3  not  fXoSt  2 J.| 
Ljt    •      'J   be  difpleafed  with  the  followinir  fhort  difccOion  of  a  fubjed  imi- 

mately  conneded  with  them  \^^thefufpei^(m  and  txtinHknrf fwx^s^ 
deriving  their  effed  from  the  llatute  of  afes,  or  the  ftatntc  of  wills.  J 

Tliofe  powers  which  are  given  to  mere  Grangers,  that  is,  to  peHbos  I 

who  were  not  owners  of  the  land,  at  the  execution  of  the  inibn- 
sient  creating  the  power,  and  who  do  not  take  under  it,  dther 
a  pre  fen  t  or  a  future  eflate  or  in  cere  ft  in  the  land,  are  faid  to  be 
collateral  to  the  land :— thole  which  are  referred  lo  the  owner  of 
the  land,  or  to  a  perfon  deriving  under  the  inftrumect  creating  the 
power,  either  a  prefent  or  future  ef^ate  or  intereit  in  the  land,  are 
faid  to  be  r dating  to  the  land  :  and  thefe  again  are  fubdivided  into 
two  clafTes,  powers  unutxed  to  (he  eftate  in  the  land,  and  powers  im 
grcfs.  The  former  are,  where  a  perfon  has  an  eftate  in  the  land, 
and  the  eftate  to  be  crested  by  the  pou'er  is  to  take  efied  in 
poiTcfiion  during  the  continuance  of  tlic  eHate  to  which  the  power 
is  annexed :  fach  is  the  power  ufually  given  in  fettlements  to  tenants 
for  life,  when  refpe£Uvely  in  poftelfion,  to  make  leafes.— Powers  in 
grofs  arc,  where  the  pcrlon  to  whom  they  are  given  has  an  eftate 
m  the  land  ;  but  the  eftate  to  be  created  under,  or  by  xirtne  of 
the  power,  is  not  to  take  its  effeft  till  after  the  determination  of 
liie  cflaie  to  which  it  relates :  fuch  are  the  powers  ufnally  inferted 
in  fettlements  to  jointure  an  after-taken  wife.— I.  Ai  to  the  fowerj 
iclLteral  to  the  lasd, — it  is  faid,  that  a  relcafe,  fine,  feoftinent,  or 
common  recovery,  will  not  extinguiili  or  deftroy  them.  See  ante 
265.  b.  Albanie's  cafe,  1.  Rjp.  no.  b.  Diggcs's  cafe,  1.  Rep. 
173.  a.  Moore  605.  The  reafon  why  a  releaie  doe^  not  extin. 
guith  ihem,  is  faid  10  be  (ante  265.  b.)  that  collateral  powers  are 
no;  In  the  nature  of  rights  or  titles,  and  cannot  therefore,  from 
their  nature,  be  releafed.  2dly,  That  where  po^^ers  arc  given  or 
rcfervcd  to  any  perfon  having  any  eftate  or  intercft,  cither  prefent 
pr  future,  in  the  land,  the  excrcife  of  thefe  powers  is  confidered 
as  advanugeous  to  him ;  aqd  there  is  no  reafon  why  he  (honld  not 
be  allovved  to  depart  with,  or  exclude  bimielf  from  the  benefit  of 
them :  but  that,  when  they  are  given  to  ftranrais,  they  are  in- 
tended for  the  benefit  of  fome  third  perfon;  and  therefore  tlie  ex- 
.tindion  of  them  is  fuppofed  to  be  injurious  to  fome  perfon  intended 
to  be  benefited  by  them.  With  rcfped  to  their  not  beiftg  deftroyed 
by  feofTmcnt,  fine,  or  recovery ;  every  man,  it  is  faid,  is  eftopped 
from  claiming  any  eftate  contrary  to  his  own  feoiFment;  but  if 
a  ftranger,  with  a  power  of  revocation,  makes  a  feofiinent»  levies  a 
fine,  or  fuffers  a  rcccwery,  and  afterwards  revokes,  the  peribn 
claiming  the  eftate  under  the  revocation  is  in  immediately  by,  and 
makes  his  title  immediately  from,  the  original  fettlor  or  devil'or, 
and  not  by  or  from  the  feoffor,  conufor,  or  recoveree :  he  is  not 
therefore  bound  or  eftopped  by  any  a£l  of  the  feoffor,  connfor,  or 
recoveree.  Thus,  by  the  old  law,  if  eeflui  qm  vfi  devifed  that  his 
fcoftces  ftiould  fell  his  land,  and  died,  and  his  feofces  made  a 
icofi'ment  over  ;  yet  it  was  held,  that  the  fcoftess  might  fell  againft 
their  own  feoft'ment,  becaufe  the  power  to  fell  was  merely  collate* 
ral  to  the  right  to  the  land,  and  the  vendee  took  nothing  by  the 
fcofFmenf,  If.  /Is  to  po'wers  relating  to  the  i^ff//.-— Such  of  thofe 
powers  as  are  in  the  nature  of  powers  annexed  to  the  ejlate^  may,  it 


tranfmutuLion  ot  the  ppilVftion^  as  bargains  and  Tales,  leafes  and  re- 

leaiefp 
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lea&s^  and  covenants  to  Hand  feifed :  for  whoever  has  any  eftate 
in  the  land,  may  convey  that  eftate  to  another ;  and  it  would  be 
linjuft  that  he  ihould  afterwards  be  admitted  to  avoid,  or  to  do  any 
thing  in  derogation  from  his  own  grant.^^Any  alTurance  of  this 
nature,  therefore,  which  carries  with  it  the  whole  of  the  grantor's 
eftate,  is  a  total  deftru6lion  of  the  powers  appendant  to  that  eftate ; 
and  by  parity  of  reafon,  any  fuch  aflurance  as  carries  with  it  only 
a  part  of  the  eflate  (as  a  term  for  years,  or  an  eftate  for  life),  fuf- 
pendsy  during  the  continuance  of  that  eflate,  the  exercife  of  the 
^ower,  or,  at  lead,  the  eflate  ta  be  raifed  by  it :  and  any  fuch  af* 
lurance,  which  induces  only  a  charge  upon  the  cilate  (as  a  grant 
of  a  rent),  neceiTarily  fubjetfts  the  cftaie  created  by  the  power  to 
that  charge.  With  rcfpcdt  to  fuch  of  the  powers  relating  to'l^nd . 
as  are  faid  to  be  poiK-erf  in  gro/s  .'-—As  the  eliates  raifed  by  them  do 
not  fall  ivithin  the  compafs  of  the  eftate  to  which  they  are  faid  to 
relate,  there  does  not  feem  to  be  any  reafon  why  any  alteration  in 
that  eftate  ihould  afFe£l  them.  Hence,  if  tenant  for  life,  with  a . 
power  to  jointure  an  after-taken  wife,  conveys  a  life  eftate  by 
bargain  and  fale,  leafe  and  releafe,  or  covenant  to  ftand  feifed,  this 
conveyance  will  not  affed  the  power  of  making  a  jointure.  If  he 
even  makes  a  conveyance  in  fee  by  any  of  thefe  aflurances,  as  it 
is  not  their  operation  to  pafs  a  greater  eftaie  than  the  grantor  has 
a  right  tp  convey,  the  power  in  grofs  is  not  afFefted  by  it ;  but  if 
he  conveys  by  fine,  feoffment,  or  riecovery,  as  thefe  afTurances 
not  only  pafs  the  eftate  of  the  grantor,  but  convey  a  tortious  fee, 
they  neceiTarily  difturb  the  whole  inheritance,  and  confequently  di- 
veft  the  feilin,  put  pf  which  the  ufes  to  be  created  by  the  power 
are  to  be  fed.  They  therefore  operate  in  extinction  of  the  power. 
A  power  in  grofs  may  alfo  be  releafed  to  any  of  thofe  in  remain- 
der :-t- And  if  the  whole  fee  is  in  the  terre-tenant,  fubjeA  to  the 
power ;  as  where  an  eft;^te  is  limited  to  J.  for  life,  remainder  to 
fuch  ufes  as  he  fhall  by  deed  or  will  appoint,  remainder  to  A*  in 
fee ;  th^re  if  A,  conveys  the  whole  fee '  by  leafe  and  releafe,  his 
power  of  appointment,  notwithftanding  it  is  in  the  nature  of  a 
power  in  grofs,  is  totally  eytineuiihed,  See  Ca,  Temp.  Talbot 41. 
—It  ihould  be  obferved,  that  in  mentioning  above  the  effe^  of  a 
feoffment,  fine,  or  common  recovery,  the  expreftion  is^  that  powers 
may  be  extineiiifhed  jsy  thofe  conveyances.  But  it  is  not  intended 
to  imply,  either  with  refpeCl  to  powers  collateral  or  powers  relating 
to  the  lands,  that  thofe  conveyances  neceiTarily  and  unavoidably 
extinguiih  the  powers  in  all  cafes.  In  fome  cafes  they  do  not* 
Thus,  in  the  earl  of  Leicefter's  cafe,  i  Vent.  278*  A.  being  tenant 
for  life,  with  power  to  revolf e  by  deed  or  will,  executed  a  deed, 
whereby  he  covenanted  to  levy  a  fine  to  feveral  ufes,  and  after- 
wards levied  a  fine  accordingly ;  it  was  held,  that  the  deed  and 
fine  (taken  together)  were  a  good  execution  of  the  power,  and  not 
an  extindlion  of  it.  Afterwards,  in  Herring  v.  Brown,  Garth.  22. 
1  Vent.  368.  371.  Skin.  35.  184.  where  A^  being  tenant  for  life» 
with  power  of  revocation,  levied  a  fine,  and  afterwards  declared 
the  ufes,  it  was  contended,  that  the  fine  was  an  extindHon  of  the 
power;  and  to  diftinguifti  that  cafe  froin  the  earl  of  Leicefter's 
cafe,  it  was  faid,  that  in  the  former  cafe  the 'deed  preceded,  in  the 
latter  it  was  fubfequent  to  the  fine.  In  the  former  cafe  it  was  faid, 
the  power  was  executed*  and  an  eftate  created  by  the  deed,  fo  that 
no  eftate  remained  forfeitable  by  the  fine ;  bat  that,  in  the  latter 
cafe,  the  fine  jscing  firfl  levied^  was  if/o  fa&Q  a  forfeiture  of  the 

eftate. 
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cftfttct  aod.  die  fttbdequeat  deed  could  cot*  by  any  iDtendment  of 
Iaw>  revive  the  power.  Three  jodges  againft  one,  in  the  king's 
bench,  were  ofthift  opinion.  But  error  was  afterwards  brought  in 
the  exchequer<«chaniber  to  rcyerfe  their  judgment ;  and  it  was  ac- 
cordmgly  reverfed,  by  five  judges  againil  two,  on  the  ground,  that 
the  fine  and  the  fubfequent  deed«  declaring  the  ofes  thereof^  were 
but  one  and  the  fame  conveyance.*— Thefc  cafes  Ihew,  that  where 
a  perfon  is  tenant  for  life«  with  a  general  power  of  revocation,  a 
fine  and  a  deed>  declaring  the  ufes  of  it«  will  be  conflrued  as  a  good 
exercife  of  the  power.  The  principles  of  thefc  cafes  may  be  ex- 
tended much  farther  in  argument  j  but  it  is  by  no  means  advife- 
able  to  do  it  in  pradicci  In  Carthevv  23.  it  i)  cxpref^ly  faid>  that 
if  an  eftate  is  granted  to  one  for  ]ife>  who  afienvards  levies  a  fine 
fur  conuxana  die  drtitt  and  declarer  the  ufes  to  himfelf  for  life,  re- 
mainder in  fee  to  the  grantor  or  leiTor,  thi$  is  a  forfeiture,  not- 
withilanding.the  declaration  of  the  ufc. — The  fubj.ft  of  this  note, 
and  every  other  pai;  of  the  tlodrinc  of  powers,  is  fully  and  ably 
dtfcufi'ed  in  Mr.  Powdrs  EiTay  on  the  Learning  refpc(5Uog  the 
Creadon  and  Execution  of  Powers^  &c, 

[Note  299.]  (0  I'  ^i  f^  t^  gffifral  /icSIrincff  remitter  .-—In  note  i,  p.  259.  a.  r347t  bi] 
notice  was  taken  of  the  diiferent  degrees  of  title,  which  a  perfon 
dincifing  another  of  his  lands  acquires  in  thcnn|  in  the  eye  of  chc 
Jaw,  iixiopendcntly  of  any  anterior  right:  That  if  ^^,  i^  diflcilcd  by 
i/.  while  the  poiiliUon  is  in  B,  it  i&  a  mere  naked  poficilion,  tnfup- 
ported  by  any  right  j  and  that  J.  may  relK're  his  pofreflion,  and  put 
a  total  end  tp  ilie  pofleiiion  of  i>.  by  an  ei.try  an  the  land,  withouc 
any  previous  adion:  but  that  if  i?.  dies,  the  poiicflion  dcfcends  on 
his  heir  by  ad  of  Jaw*  That,  in  tliis  cafe,  the  heir  comes  to  the 
poiTcflion  of  thaland  by  a  lawful  ti:le,  and  acquires  in  the  eye.of 
the  law  an  apparent  right  of  pOtilirioD,  which  i&  fo  far  good  againil 
the  perfon  difleifed,  that  he  has  loix  his  right  to  recover  the  poi- 
ieflion  by  entry,  and  can  only  recover  it  by  an  adlion  at  law.  That 
the  atlions  ufed  in  thefe  cafes  are  called  poilcHbry  anions ;  but  that 
\i  j§.  permits  the  poflcflion  to  bewith-hcid  from  him  beyond  a  cer- 
tain period  of  time,  without  clainnng  it,  or  fuH'crs  judgment  in  a 
poiTefibry  aftion  to  be  given  againil  him  by  default ;  or,  if  being 
temmt  in  tail,  he  makes  a  dlfconti nuance ;  in  all  thelb  calcs,  B,^^ 
title  is  ftrengthened,  and  J,  can  no  longer  recover  by  a  pcffelTcry 
ad^ion,  and  his  only  remedy  there  is,  by  an  adion  on  the  right. 
That  thefe  iaft  anions  are  called  droiturcl  anions,  and  that  they  ! 

are  the  ultimate  refource  of  the  perfon  dilleifed.— Now,  if  in  any 
of  thefe  three  different  ftages  of  the  advcrfe  title,  the  difieiiee,  , 

without  any  default  in  him,  comes  to  the  poiTefTion  of  the  eAate  by 
a  defeaiible  title,  he  is  confidercd  to  be  in  not  as  of  his  ne\y 
right,  but  as  of  his  ancient  and  better  right;  and  confequenily, 
the  right  of  the  perfon,  who,  fuppofmg  the  difieifee  ftill  to  be  in 
as  of  his  dcfeafiblc  cllate,  would  be  eniiiled  to  the  lands,  upon  the 
ccflTcr  or  determination  of  that  elLue,  is  gone  for  ever.  In  thefe 
circumilances,  the  difieifee  is  faid  to  be  rtvutted  to  his  ancient 
ertate.  The  principal  realbn  for  his  being  remitted  is,  that  the  perl 
ion  fo  remitted  cannot  fue  or  enter  upon  himfclf ;  fo  that  in  thefe 
cafes  where  the  pofiefiion  is  recoverable  by  entry,  the  remitter  has 
xhe  cficft  of  an  entry ;  and  in  thofc  cafes  where  it  is  recoverable 
■by  action,  it  has  the  eftl'6^  of  a  judgment  at  law.  But  there  is 
no  rcniliter  where  he  who  comes  to  the  defcaHble  e.late,  comes  to 
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"  it  by  his  own  a6l,oir  Ws  own  alTent.  Hence, the 'defeafible  eflate.-to 
intitlc  the  party  to  be  remitted,  maft  be  made  to  him  during  in- 

'  fancy  or  coverture,  or  muft  come  to  him  by  defcentior  adbf  Taw : 
neither  is  there  any  remitter  where  the  adcient  eibite  is  recover- 
able, neither  by  a^lion,  nor  by  entry,  .  So  (bat  in  'thole  cafes  where 
the  difleifee  is  beyond  the  three  ftages  mentioned  in  the  beginning 
of  the  note,  if  he  afterwards  comes  to  the  eibte  b/  a'd]bfea- 
ilble  title,  he  remains  (eifed  as  of  that  eftate;  and  is  not  remitted  ^to 
his  more  ancient  title.  Thefe  are  the  dodlrines  of  the  common 
law  rfefpcAing  remitter.  But  they  arc  greatly  akefcd  by  thb  lla- 
tute  of  the  27.  Hen.  VIII.  '  That  ihtute  executes' the  pokeffioii  to 
the  party  in  the  fame  plight,  manner,  and  formi  as  the  nfe  was 
limited  to  him :  It  operates  only  with  refpe^  to  the  fril  taker,  and 
therefore  thie  ilTne  of  the  iiTue  is  nemitted.  fiy  the  ftatuteof^z. 
Henry  VIII.  it  is  c'na^ed,  that  no  fine,  feoffment;  or  other  aft  by 
the  hulband,  of  the  wife's  lands,  (hall  be  any  difeoncttiiiance ;  'iirut 
that  the  wife  and'  het  heirsr  and  fuck  others  to  wfcom'  the  Tight 
fhall  appertain  after  her  deceafe,  (hall,  notwithftsttrding^fuch  fine,  or 
other  ad,  lawfully  enter  into  her  lands,  according  to  their,  rights 

'  and  titles  therein.  This  takes  from  the  wife,  and  thofe^  claiming 
under  her,  thie  effefi  of  the  ilatute  of  the  27.  Hen.  Vill.  ib  that 
ihe'has  her  cleftion  to  take  by  the  27.  Hen.  VIH.  or  to  enter'by 
the  32.  Hen.  VIII.  upon  Which  fhe  fhall  be  remitted.  See  Dun- 
combe  V,  Wingfield,  Hobart  254. — Sir  W.  Blackfione^  3.  Com* 
Cha.  10,  obferves,  that  the  do^ine  of  remitter  might  feem  fuper- 
fluous  to  an  hady  obfervcr,  who  perhaps  would  imagine^  that  fince 
'  the  tenant  hath  now  both  the  right,  and  alfo  tlie  tk)irefiion,  it  little 
fignifies  by  what  means  fuch  poiTeffion  fhall  be  iaid  to  be  gained. 
But  the  wifdom  of  our  ancient  law  determined  nothing  in  .vain, 
y^s  the  tenant's  pofiefiion  was  gained  by  a  defedive  title^  it  was 
liable  to  be  overturned,  by  fhewmg  that  defeft  in  a  writ  of  entry  ; 
and  then  he  mud  have  been  driven  to  his  writ  of  right  to  recover 
his  jufl  inheritance ;  which  would  have  been  doubly  hard,  becaufe* 
during  the  time  he  was  himfelf  tenant,  he  could  not  edablifh  his 
prior  title  by  any  pofTefTory  adJion ;  the  law,  therefore,  remits  him 
to  his  prior  title,  and  puts  him  in  the  fame  condition  as  if  he  had 
recovered  the  land  by  writ  of  entry.  Without  the  remilHer,  he 
ivould  have  had  jus  it  fetfinam  feparate,  a  good  right,  but  a  bad 
'■  poileffion ;  now,  by  the  remitter,  he  hath  the  moft  perfed  of  all 
title $,y«ry/  etfiifinte  conjunQ'tonem* 

F'JaS.  a.l       (0  ^*  Here  the  ancient  right  and  the  defeafiblc  eftate  ccine  to*   [Note  300.} 
^"^  "*  gether.     It  is  immaterial  whether  they  come  by  difcent  Cflr  by  ad 

•  of- law.     Seethe  inllances  brought  by  Lktleton  afterwards,  Scd. 
665,  666.  and  678. 

[349.  a.  1       (0  11-  Here  the  ancient  right  corns  after  the  deftafible  fcflate.     [Note  301.] 

[349.  b.  1       (1)  III.  Ey  what  fir  Edward  Coke  fays  here^  and  in  other  parts  [Note  302,] 

of  this  Chapter,  it  appears',  that  there  is  no  rtynltttr  ton  hnn  tiile^ 

to  an  immcdiatt  right y  or  to  a  tare  right  of  a^iicn,  nor  in  fM  rojcs 

nxjbert  the  frzehoid  dees  not  accrue  to  thi  right,     it  is   upon  the  -la ft 

■     ground,  that   where  tenatit  in  tail   makes  a  difcwiiirtuance,  the 

•    Sfue  in  tail  is  not  rfemitted;  neither  is  there  a  temiiter  taaterm 

for  years.     Hence,  if  leffee  fof  years  to  commence  at  a  future 

'    day  enters  b«.fjrt*that  day  (which  is  e-difleifin),  and*  continues 

in 


Lib.  3.      Cap.  12.  Of  Remitter.       Seft.  662 — 665. 

ia  poiTeflion  dU  the  term  coinmencest  he  (hall  not  be  remittedt,  for 
the  difleifor  acquires  by  the  diflriiin  an  eftace  of  freehold ;  which, 
though  it  be  tortious,  the  law  will  not  divell  from  him  for  a  term 
which  is  of  no  account*  See  a.  RoU.  Abr*  420. 1.  25.  Com.  Dig. 
ToL  5. 417*  41 8,  419, 420. 

[Note  303.]        (1)  IV.  By  this  and  the  following  fe£^ion  it  appears,  that  \£fart  [35^*  ^' J 

cfthi  fjiati  comes  to  the  right,  it  is  remitted  for  that  part* 

[Note  304. ]         (t)  Ofttti  iniereji  wbkh  tbi  bvjhand  taies  in  tbe  cbatttis  nal  and [  3 5 ^ •  ^*  J 

tbiitgs  in  aSimt  of  hit  wi/c^^Somc  obfervations  have  been  offered 

to  the  reader»  in  a  former  part  of  this  work,  upon  the  nature  of  the 

eihue  whick  the  huiband  takes  xn  his  wife's  lands  of  freehold  of 

inheritance.     See  ante  125.  b*  note  2.    The  following  obfervations 

are  now  fubmitted  to  his  confideration,  upon  the  nature  of  the  in- 

tereft  which  the  hufl>and  takes  in  his  wife's  chattels  real  and  things 

in  adion.-— I.  ff^bin  tbe  bujband fwrntivis  the  ov^;— At  the  com* 

nion  law  no  perfbn  had  a  right  to  adminifter.     Ic  was  in  the  bread 

of  the  ordinary  to  grant  adminiilration  to  whom  he  pleafed,  till  the 

llatute  of  the  aid  of  Hen.  Vlll.  which  gave  it  to  tne  next  of  kin; 

and  if  there  were  peVfons  of  equal  kin,  whichever  took  out  admi* 

\  iiiHration  firfl  was  entitled  to  the  furplus.    The  flatute  of  diftnbu- 

tion  was  made  to  prevent  this  injuftice,  and  to  oblige  the  admini- 

ilrator  to  diftribute.     in  thofe  cafes  where  the  wife  was  entitled 

only  to  the  trufl  of  a  chattel  real,  or  to  any  chofe  in  adlion*  or  con-* 

tingent  intereft  in  any  kind  of  perfonaltv»  it  feems  to  have  been 

doubted,  whether,  if  the  huibana  furvived  her,  he  was  entitled  to 

the  benefit  of  it  or  not.     See  the  commentary  above,  and  4.  Inft. 

87.    Roll.  Abr.  346.    All.  15.  Wytham  v.  Waterhoufe,  Cro.  £liz« 

466.    3.  Rep.  in  Cha.  37.  and  Gilb.  Ca.  in  Eq.  234,-*^  By  the 

2z.  and  23.  Car.  II.  c,  10.  adminiilrators  are  ILible  to  make  dif- 

tributtons ;  but  as  the  a£t  makes  no  exprefs  mention  of  the  huf- 

band's  adminiftering  to  his  wife,  and  as  no  perfon  can  be  in  equal 

degree  to  the  wife  with  the  hufband,  he  was  dot  held  to  be  within 

the  a£b«    To  obviate  all  doubts  upon  this  qucAion,  by  the  29.  Car. 

IL  c.  3.  §  2^.  it  is  declared,  that  the  huiband  may  demand  adjni- 

niftration  of  his  deceafed  wife's  perfonal  ellate,  and  recover  and 

enjoy  the  fame,  as  he  might  have  done  before  the  flatute  of  the 

22d  and  23d  of  that  reign.— -Upon  the  conftru£lion  of  thefe  (latutes 

it  has  been  held,  that  the  huiband  may  adminiller  to  his  deceafed 

wife,  and  that  he  is  entitled,  for  his  own  benefit,  to  all  her  chattels 

real,'  things  in  adion,  truds,  and  cvtry  other  fpecies  of  perfonal  | 

property,  whether  adually  veiled  in  her  and  reduced  into  pcflef- 

iion,  or  contingent,  or  recoverable  only  by  adlion  or  fuit. — Ic  was, 

however,  made  a  queilion  after  the  ilatute  of  29.  Car.  II.  c  3. 

§  25.  whether,  if  the  huiband,  having  furvived  his  wife,  afterwards 

died  during  the  fufpence  of  the  contingency  upon  which  any  paft 

•  ,  of  his  wife's  property  depended,  or  without  having  reduced  into 

poiTeflion  fuch  of  her  property  as  lay  in  adlion  or  iuit,  his  repre- 

fentative,  or  his  .wife's  next  of  kin,  were  entitled  to  the  benefit  of 

it.— But  by  a  ieries  of  cafes  it  is  now  fettled,  that  the  reprefenta- 

tive  of  the  huiband  is  entitled  as  much  to  this  fpecies  of  his  wife's 

property^  as  to  any  other ;  that  the  right  of  adminidration  follows 

the  right  of  the  ellate,  and  ought,  in  cafe  of  the  huiband's  death, 

after  the  wife,  to  be  granted  to  the  next  of  kin  of  the  hufband. 

See  Mr.  Hargrave's  Law  Tradls,  475.    Ahd  that  if  admiaiflration 

•      de 
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de  bonis  ndn  of  the  wife  is  cbtained  by  any  third  p^rfon^  he  is  » 
truftee  for  the  reprefentative  of  the  buiband.  See  S<juibb  v* 
Wynne,  i,  P.  W.  378.  Cart  v.  Reeve,  ib.  3^2- — II,  Jftheimfe 
/uffui'ves  the  bujhand :'-^hz  to  this  point,  there  is  a  material  differ- 
ence with  refpefl  to  chattels  real,  and  gpods>  cattle,  money,  and 
other  chattels  perfonal.  All  chatrtefe  perfonal  become  the  property 
of  the  huftatid  immediately  upon  the  marriage ;  he  ntay  difpofe  of 
them  without  the  confcnt  or  concurrence  ©fhb'wife;  and  at  hi^ 
death,  whether  he  dies  in  her  life-time  or  furvives  her,  they  belong 
to  bis  perfonal  reprefentative.— ^"VrA  refpe^^  to  htr  ehattih  reaU  as 
Teafes  for  years,  tnere  is  a  diftindion  between  thofe  which  are  in 
the  nature  of  a  prefent  veftcd  intereft  in  the  wife,  and  thofe  in 
which  fhe  has  only  a  poffible  or  contingent  intereft.  To  explain 
tills  fully,  it  feems  proper  to  mention^  that  if  was  formerly  held, 
that  a  difpofition  of  a  term  of  years  to  a  man  for  his  life  was  fuch 
a  total  difpofition  of  the  tefm,  that  no  difpoiition  could  be  made  of 
the  po£ible  refkiue  of  the  term^  or  at  lead,  that  if  it  was  nfiade,  the 
firft  devifee  might  difpofe  of  the  whole  term,  notwithftandin^;  the 
devife  of  tlic  refidue.  This  is  reported  by  Dyer  74.  to  have  been 
determined  by  all  the  judges  in  a  cafe  in  the  6th  of  Edw.  Vf. — 
The  court  of  chancery  firft  broke  through  this  rule,  and  fupported 
fuch  future  difpofitions  when  made  by  way  of  truft.  Their  exam- 
ple was  followed  by  the  courts  of  law  in.  Matt,  Manning's  cafe, 
8.  Rep.  94,.  b.  and  Lampet*s  cafe,  10.  Rep.  46,  b. — This  difpofi- 
tion of  the  rcfidue  of  a  termy  after  a  previous  difpofition  ofthff 
terra  to  a  perfon  for  his  life,  operates  by  way  of  executory  devifc, 
and  the  intereft  of  the  devifee  of  the  relldue  is  called  a  poffibility. 
This  poflible  intereft  in  a  term  of  years  differs  from  a  contingent 
intereft,  created  by  way  of  remainder. —  If  a  perfon  limits  a  real 
cftate  to  A,  for  life,  and  after  the  deceafe  of  A,  and  if  B,  dies  in 
^.'s  life-time^  to  C  for  a  term  of  years,  this  operates  not  as  an 
executory  devife,  but  as  a  remainder,  and  therefore  is  not  to  be 
confidered  as  a  poflibility,  but  as  a  contingent  intereft.  Now,  if  .1 
perfon  marries  a  woman  pofFeffed  of,  or  entitled  to,  the  troft  of  a 
prefent  a£lual  and  veftcd  intereft  in  a  term  of  years,  or  any  other 
chattel  real,  it  fo  far  becomes  his  property,  that  he  may  difpofe  of 
it  during  her  life;  and  if  he  furvives  her,  it  vefts  in  him  abfolutely; 
but  if  he  makes  no  difpoiition  of  it,  and  Hie  furvives  him,  it  be- 
longs to  her,  and  not  to  his  reprefentatives :  nor  is  he,  in  this  cafe, 
entitled  to  difpofe  of  it  from  her  by  will.  If  a  perfon  marries  a 
woman  entitled  to  a  poflible  or  contingent  intereft  in  a  term  of 
years,  if  it  is  a  legal  intereft,  that  is,  fuch  an  intereft  as,  upon  the 
determination  of  die  previous  eftate,  or  the  happening  of  the  con- 
tingency, will  immediately  veft  in  poffcflion  in  the  wife,  there  the 
huft)and  may  afftgn  it,  unlefs,  perhaps,  in  thofe  ca(es  where  the 
poflibility  or  contingency  is  of  fuch  a  nature,  that  it  cannot  happen 
during  the  hufband's  life-time.  It  is  an  exception  to  this  rule,  at 
leaft  in  equity,  that  if  a  future  or  executory  intereft  m  a  term  or 
other  chattel  is  provided  for  the  wife,  by,  or  with  the  confent  of 
the  huft)and,  there  the  hufband  cannot  difpofe  of  it  from  thq  wife ; 
as  it  would  be  abfurd  and  unfair  in  the  higheft  degree  that  he 
fhould  be  allowed  to  defeat  his  own  agreement.  But  this  fuppofes 
the  provifioh  to  be  made  before  the  marriage ;  for  if  it  be  made 
fubfequent  to  the  marriage,  it  is  a  mere  voluntary  a6l,  and  void 
againft  an  affignec  for  a  valuable  confiJcration.  Prec.  in  Cha. 
418.     Tudor  v.  Samytic.    2.  Verm  270.     Ant.  46.  b.     10.  Rep. 
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[Note  304.]   51.  a.    Hutton,  17.     i.  Salk.  326.     i.  Cha.  Ca.  225.    Lane,  54.  ['^r I, 

Sir  Edward  Turner's  cafe,  i.  Vcrn.  7.  Pitt  v.  Hunt.  i.Vern.  i8.  *'*''' 
Walker  v.  Saunders,  i.  Eq.  Ca.  Abr.  58.— ^//i&r^«5/«/A/ir^/ 
in  a^tQ/t,  they  do  not.  veft  in  the  hufband,  until  he  reduces  them 
into  poiTefGon.    It  has  been  held,  that  the  husband  majr  fue  alone 
for  a  debt  due  to  the  wife  upon  bond*  but  that  if  he  joined  her  in 
tlie  a£lion,  and  recovered  judgment  and  died,  the  judgment  would 
furvive  to  her.     Oglander  v.  Bafton,  x.  Vern.  396.     See  Alleyn 
36.    2.  Lev,  107.  Sc  2.  Vez.  677.    The  principle  of  this  diftinc- 
tion  appears  to  be,  that  bis  brmging  the  action  m  his  own  nakne 
'  alone,  is  a  difagreement  to  his  wife's  interef!^,  and  implies  it  to  be 
bis  intention  that  it  (hpuld  not  furvive  to  her ;  but  if  he  brings  the 
adlion  in  the  joint  names  of  himfelf  and  his  wife,  the  judgment  is, 
that  they  both  ihould  recover :  fo  that  the  fnrviving  wife,  not  the 
reprefentative  of  the  husband,  is  to  bring  ihe  fcirg  facias  on  the 
judgment.     His  bringing  the  a£lIon,  therefore,  in  the  joint  names 
of  himfelf  and  his  wife,  does  not,  in  efFefl,  alter  the  property,  or 
ihew  it  to  be  his  intention  that  it  (hpuld  be  altered.    In  3.  Atk.  zi* 
lord  Hardw'cke  is  reported  to  fay,  that,  at  law,  if  the  hufband  ha» 
recovered  a  judgment  for  a  debt  of  the  wife,  and  dies  before  exe-* 
cution,  the  furviving  wife,  not  the  hufband^s  executors,  is  entitled. 
This  appears  to  be  the  general  principles  of  the  courts  of  law,  re- 
fpedting  the  intered  which  the  hufband  takes  in,  and  the  power 
given  him  over,  the  things  in  adlioQ  of  his  wife :  but  the  courts  of 
equity  have  admitted  many  very  nice  diHindions  refpefHng  them^ 
I  ft,  a  fettlemcnt  made  before  marriage,  if  made  in  confideration 
of  the  wife's  fortune,  entitles  the  reprefentative  of  the  hufband 
dying  in  his  wife's  life-time,  to  the  whole  of  her  things  in  adion; 
but  It  has  been  faid,  that  if  it  is  not  made  in  confideration  of  her 
fortune,  the  furviving  wife  will  be  entitled  to  the  things  in  adion^ 
the  property  of  which  has  not  been  reduced  by  the  hufband  in  his 
life-time :  fo,  if  it  is  in  confideration  of  a  particular  part  of  her 
fortune,  fuch  of  the  things  in  adUon  as  are  not  comprifed  in  that 
part,  it  has  been  faid,  furvive  to  the  wife.     See  Cleland  v.  Cleland, 
Cha.  Prec.  63.    2.  Vcrn.  502.    Adams  v.  Cole,  Caf.  Temp.  Tal- 
bot 168.     In  the  cafe  of  filois  and  the  coantefs  of  Hereford,  z* 
Vern..  501.  a  fcttlement  was  made  for  the  benefit  of  the  wife,  but 
ro  mention  was  made  of  her  perfonal  eflate.    Lord  Keeper  decreed 
that  it  fhould  belong  to  the  reprefentative  of  the  hufband;  and 
faid,  that  in  all  cafes  where  there  was  a  fettlement  equivalent  to  the 
wife's  portion,  it  ihould  be'  intended  that  he  is  to  have  the  portion^ 
though  there  is  no  agreement  for  that  purpofe.     See  Eq.  Ca.  Abr.^ 
p.  6^,     2d,  If  the  hufband  cannot  recover  the  things  in  adlion  of 
his  wife  but  by  the  afllHance  of  a  court  of  equity,  the  court,  upon 
the  principle  that  he  who  feeks  equity  mufl  do  equity,  will  not  give 
him  their  affiilance  10  recover  the  property,  unlefs  he  either  has 
made  a  previous  proviflon  for  her,  or  agrees  to  do  it  out  of  the 
property  prayed  for;  or  unlefs  the  wife  appears  in  court,  and  ccn- 
fcnts  to  the  property  being  made  ever  to  him.     2.  P.  W.  641. 
3.  P.  W.  12.     Tanficld  v.  Davenport,  Tothill  179.    2.  Vez.  609^ 
isleither  will  the  court,  where  no  fetilcmcnt  is  made  for  the  wiJe^ 
dire^  the  fortune  to  be  paid  the  hufband,  in  all  cafes  where  fhe 
appears  in  court  perfonally,  and  confcnts  to  it,     2.  Vez.  579.     It.      * 
appears  to  be  agreed  thac  the  iiuercil  is  always  payable  16  the 
hufband,  if  he  maintaini  hi^  wife,  2.  Vez.  561.  2. ;  yet,  where  the 
huibaiid  receives  a  grea;  p;irt  of  the  wife's  tbvtune^and  wiR  not 
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fettle  the  reft,  the  court  will  not  only  Hop  the  payment  of  the  re- 
fidue  of  her  fortune,  but  will  even  prevent  his  receiving  the  inte- 
refl  of  the  refidue,  that  it  may  accumulate  for  her  beneiit.    3.  Atk. 
21.     3d,  Volunteers  and  aflignees  on  a  commiflion  of  bankruptcy, 
are,  in  cafes  of  this  nature^  fubjed  to  the  fame  equity  as  the  huf- 
band ;  and  are  therefore  required  by  the  court,  if  they  apply  for  it$ 
afliftance  in  recovering  the  wife's  fortune,  to  make  a  proper  provi- 
iion  for  her  out  of  it.     2.  Atk.  420.     Jacobfon  v.  WUliams,  n 
P.  W.  382.     3ut  if  the  httfband  affigns  either  the  trod  term  of  his 
wife,  or  a  thing  in  aflion  for  a  valuable  confideration,  the  court 
does  not  compel  the  affignee  to  make  a  provifion  for  the  wife.    See 
fir  Edward  Turner's  ca&,  i.  Vern.  7.    In  the  cafe  of  Pitt  v.  Hunt* 
I.  Vern.  18.    Lord  Chancellor  Nottingham  exprefTed  great  fur^^ 
prize  at  the  determination  in  iir  Edward  Turner's  cah,  but  he 
thought  himfelf  bound  by  it«     Lord  Thurlow,  by  the  manner  in 
which  he  is  reported  to  have  exprefled  himfelf  in  the  caufe  of  Wor- 
rai  V.  Marlar,  and  Buihnan  v.  Poll,  (fee  Mr.  Cox's  very  valuable 
edition  of  Peere  Williamj's  keports,  note  to  page  459,  vol.  J.) 
feems  to  be  of  the  fame  way  of  thinking.     His  lord  (hip  there  faid, 
^*  he  had  coniidered  the  feveral  cafes  upon  this  fubjed,  and  did  net 
''  find  it  any  where  decided,  that  if  the  hufband  makes  an  adlual 
**  aflignment  by  contract  for  a  valuable  confideration,  the  aHignee 
"  fhbttld.be  bound  to  make  any  provifion  for  the  wife  out  of  the 
**  property  alfigned ;  but  that  a  court  of  equity  has  miich  greater* 
**  coniideration  for  an  alignment  adlually  made  by  contrail,  than  for 
**  an  afiignnient  by  mere  operation  of  law :  for  as  to  the  Jatter,  his 
"<  lord(hip  declared  it  to  be  his  opinion,  that  when  the  equitable  in- 
**  tereft  of  the  wife  was  transferred  to  the  creditor  of  the  hufband  by 
*'  mere  operation  of  the  law,  he  fhould  exadlly  be  in  the  place  o^^ 
**  the  hufband,  and  was  fubjeft  precifely  to  the  fame  equity  in  rcfpea 
•*  of  the  wife."   4th,  But,  notwithftanding  the  uniform  and  caraefl 
iblicitude  of  the  courts  of  equity  to  make  fome  provifion  for  the 
wife  out  of  her  fortune,  in  thofe  cafes  where  the  hufband,  or  thofe 
claiming  under  him  .by  a^  of  law,  cannot  come  at  it,  witiiout  the 
afliflance  of  the  courts,  flill  it  does  not  appear  that  they  have  ever 
interfered  to  prevent  its  being  paid  the  hufband,  or  to  inhibit  him 
from  recovering  it  at  law.    2.  Atk.  420.     In  Cha.  Prcc  414.  it  is 
obferved,  that  if  the  truflees  pay  the  wife's  fortune,  it  is  without 
remedy,     cth.  Money  due  upon  a  mortgage  is  confidered  as  a 
thing  in  aaion.     It  feems  to  have  been  formerly  underflood,  that 
as  the  hufband  could  not  difpofe  of  lands  mortgaged  in  fee  without 
the  wife,  the  eflate  remaining  in  the  wife  carried  the  money  along 
with  it  to  her  and  her  reprefentatives ;  but  that  as  the  hufband  had 
the  abfolute  power  of  a  term  of  yearsji  there  was  nothing  to  keep 
a  mortgage  debt,  fecured  by  a  term,  from  going  to  the  hufband's 
reprefentatives:  but  this  diftinftion  no  longer  prevails;  and  it  is 
now  held,  that  though,  in  the  cafe  of  a  mortgage  in  fee,  the  legal 
fee  of  the  lands  in  mortgage  continues  in  the  wife,  fhe  is  but  a 
truflec,  and  the  trull  of  the  mortgage  follows  the  property  of  the 
debt*    See  Bofwell  v.  Brander,  ifl  Peere  Williams,  458.     Bates  v. 
Dandy>  a.  Atk.  207.    6th,  If  baron  and  feme  have  a  decree  for 
money  in  the  right  of  the  feme,  and  then  the  baron  dies,  the  benefit 
of  the  decree  belongs  to  the  feme,  and  not  to  the  executor  of  the 
hufband.    This  was  certifi«l  by  Hyis  chicf-jufKce,  and  his  certi- 
ficate confirmed  by  lord  chancellor,  Michaelmas,   15.  Car.  IL 
Manners  v«  Martin,  i .  Cha.  Ca.  27.    If  the  wife  has  a  judgment/ 
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and  it  is  exteaded  upon  tn  elegit^  the  hotband  may  kflign  it  without  \ 

t  confideration :  fo  if  a  jadgment  be  given  in  troft  for  a  feme  fole, 
who  marries,  and,  by  confent  of  her  truftees*  b  in  pofleiEon  of  the 
land  extended,  the  hufband  may  affign  ovtr  the  extended  intereft ; 
and  by  the  fame  reafbn,  if  the  feme  has  a  decree  to  hold  and  enjoy 
lands  until  a  debt  due  to  her  is  paid,  and  (he  is  in  poflfefiion  of  the 
land  under  this  decree,  and  marries,  the  hufband  n»y  aifign  it 
without  any  confideration,  for  it  is  in  natsre  of  an  extent.  3.  Peere 
Williams,  200. 

[Note  3^5 •]       (i)  Sot  they  fhall  go  to  the  adrntnifh-ator  de  hms  tm;  ^  r3CI>b.j 

ihould  they  go  to  the  hufband,  the  creditors,  legatees,  8cz.  of  the 
deceafed  w6u]d  be  thereby  wronged.     Nott  to  tub  idithn. 

[Note  306.]       (1)  The  reafons  why  efloppels  are  allowed,  feem  to  be  tbeferf  JC2«  2«j 

No  man  ought  to  alledge  any  thing  but  the  truth  for  his  defimce, 
and  \Vhat  he  has  alledged  once,  is  to  be  prefumed  true,  and  there- 
fore he  ought  not  to  contradid  it ;  for  as  'tis  faid  in  the  4.  iniL 
172.  aUtgans  contraria  non  tfi  awHendut,  Secondly,  as  the  law  CSD* 
not  be  known  till  the  fa^ts  are  afcercained,  ib  neither  can  the  tmtii 
of  them  be  found  out  bilt  by  evidence ;  and  therefore  'tis  reafbn- 
able  that  fome  evidence  ihould  be  allowed  to  be  of  fo  high  and 
.  condufive  a  nature,  as  to  admit  of  no  contradidlory  proof.  Note  t$ 
the  nth  edition* 

[Note  307.]        (i)  V.  From  this  pafTage,  and  others  mentioned  both  by  Lit-  [353-  i«] 

tleton  and  Coke,  it  appears  to  be  a  general  rule,  that  tbi  nmitttr 
Jball  take  efft3%  though  the  eft  ate  wjbich  made  tbi  remitter  is  ifoidablei 
as  if  it  be  taken  from  an  infant,  a  feme  covert,  or  upon  condition. 
See  Com.  Dig.  vol.  5*  415* 

[Note  308.]        (i)    Since  Littleton  wrote,  feveral  fbitutes  have  been  paffed,  [253.  k*] 

which  have  given  rife  to  a  great  extenfion  of  the  doctrine  refpeding 
alienations  by  hofbands  of  their  wives  eftates.  Thefe  are  chiefly 
the  flacutes  of  the  4.  H.  7.  refpedling  the  force  and  ef(ed  of  £ne^ 
the  27.  H.  8.  for  transferring  ufes  into  pofTeilion,  and  the  32.  H.  8. 
for  preferving  the  eflates  of  wives  againll  the  alienations  of  their 
hufbands.  The  reader  will  find  the  eSed  of  thefe  fbtutes  upon  the 
dodrine  of' remitter,  invefHgated  in  a  very  copious  and* mafterly 
manner  in  lord  cliief-juftice  Hobart's  account  of  his  argument  on 
giving  judgment  in  the  cafe  of  Duncomb  v.  WiugfieJd.  See  his 
Hep.  pstge  254. 

'[Note  309«]       (0  Vr.  Thus  it  may  be  ladd  down  as  another  general  rule,  that  ("  ^£4.  b.] 

a  remitter  to  tbe  particular  efiate,  is  a  remitter  to  bim  in  tbe  reverfion  ^^^ 
cr  remainder*    See  Com.  Dig.  vol.  5*  417* 

[Note  310.]  (1)  Co.MSS.  215.  /.  33.  £//K.  Elmer  "j.  Tbackers.  ^'/«y^[355«  ^'1 
^nvas  this.  Elmer  and  his  nutfey  tenant  in  donver^  brought  qnod  ei  de- 
fbrceat  verfus  W.  Thacker,  nvho  pUadtdy  that  30.  Elix.  be  bronght 
wiafte  againft  tbe  demandants  <wbo  appeared^  and  upon  nihil  didt  W* 
Whacker  reconjzred  damages  and  had  judgment*  The  demandants  res- 
pited, nul  waft  fair.  The  tenant  demurred  in  law;  und tbefe points 
*were  moved ,  \ft^  Whether  quod  ei.deforceat  lies  upon  recovery  by  de^ 
fault  againft  tenant  in  donver  in  vuafte,  2d,  Admitting  that  it  dcesp 
^'btther  quod  ei  deforceat  lies  upon  the  recovery  by  nihil  dicit^  as  this 
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€afe  ir.^    As  ttf  the  Jecond  pointy  the  nvhoie  amrt  refohjtd  cUdrly,  that 

^*J^  «  deforceat  dots  not  lie,  for  in  as  much  as  the  judgment  upon 

nihil  ditit  w  after  appearance,  there  the  default  is  not  the  caufe  of  the 

Judgment',    and  the  ftatute  fxys,  per  defakam:    and  for  this  reafotf 

judgment  <vas  given  agoing  the  demandant,  as  appears  afterwards  in 

page  356.     But  as  to  the  ift  point  it  tvas  ohjeSed,  that  qutxl  ei 

defbrceat  does  not  lie  upon  default  of  tenant  in  dower  in  luafie,  as  Is 

the  cafe  here  \  for  if  it  Jhould  lie  in  this  cafe,  he  Jhall  avoid  the  <verdiB 

ofttnelve  men,  which  was  not  the  intention  of  the  ftatute,  hut  only  h 

relie*ug  the  tenant  where  he  makes  default ;  therefore,  in  as  much  as  the 

tenant,  notwithjtanding  the  default,  might  gt-ve  evidence  to  the  jury, 

then  every  perfon  in  policy  might  make  defamt,  if  afiervnards  he  might 

prevail  upon  evidence  to  have  quod  ci  deforceat :  and  the  reafon  of 

F»  N,  B,  is,  that  the  verdiS  has  found  waft e.     2,  Hen.  2.     Jfin 

*wafte  the  jury  find fatfely,  attaint  lies,  and  21.  Hen.  6,  56.     34,  Heh. 

6,  12.;  ^  where  4  he  affife  is  awarded  for  default,  yet  the  tenant  mt^ 

have  attaint,  if  it  he  found  againft  him  hy  fnlfe  oath,     ty.  Ed,   2. 

Attaint  89.     34.  Hen*  6.  7.    Prior  recovers  in  wafte,  and  has  a  '^'orit 

tf  enquiry  in  vjafle,  and  the  Jheriff  returns  the  m;afte  20  mtirks,  and 

lanuards  that  hejhati  recover  the  place  wafted,  and  treble  datnages,  and 

that  he  Jhall  have  execution  for  the  damages  immediately,  licet  ccfTet 

i^ecutionfir  the  thing  wafted  till  the  coHufion  psjmld  he  eniuired  into, 

therefore  the  damages  are  the  principal ;  for  it  is  no  where  found  that 

execution  j/hould  he  avjarded  of  the  accefthry  iefore  the  principal :  and 

for  this  reafon,  12.  Rich.  2.  Eftrepement  b.  judgment  ft:  all  mt  ke  given  * 

in  the  eftrepement,  becaufe  it  is  only  the  acceJJ6ry,.un'til  judgment  ftyall  he 

given  in  the  principal  plea.     And  in  Elmer^s  cafe,  ante  *i%^*  it  wOs 

rtfolved,  that  this  vjrit  lies  upon  recovery   hy  d fault  in  Vi'afte  againft 

tenant  in  ^ower,  or  any  other  tenant  for  lifc'^Lotd  Nocu  iVlSS. 

0  r  r,  b.  1      (t)  Sir  Edward  Coke,  in  his  commentary  on  the  ftatate  of  G!ou-  f^^e  31 1.1 
•^  ■*  ceftcr,  2.  Inft,  286.  obferves,  that  regularly  in  perfonaland  hiixed 

actions  damages  were  to  be  recovered  at  the  commoti  Uw ;  but  that 
in  real  idions  no  damages  were  to  be  recovered  at  the  commoti  law, 
becaufe  tne  court  could  not  give  the  demandant  that  which  he  dd. 
manded  not ;  and  the  demandant  in  real  adio^s  demands-  no  da* 
mages  either  by  writ  or  count.     The  aflif^  was  a  jnixcd  adion ; 
and  therefore  if  upon  the  trial  the  demandant  made  out  his  title, 
his  feifin,  and  his  diffeiiin  by  the  tenant,  he  had  judgment  to  re- 
aver his  feifin  and  his  damages  for  the  injury  fuftained.     EiU  the 
damages  in  thefe  cafes  were  awarded  againll  the  diffeifors  only,  and 
not  againft  their  alienees  or  tenants.     The  ftatute  of  Marlbridgc, 
52.  H«n.  HI.  c.  16.  gave  damages  in  a  writ  of  mortauncellor  againft 
,    the  chief  lord.     The  ftatute  of  Gloucefter,  6.  Ed.  I.  was  a  con- 
ilderable  cxteniion  of  the  law  of  damages.     It  ordained,  that  if  the 
diiTeifor  fhould  alien  the  lands,  and  ihouJd  not  have  whereof  da- 
mages might  be  levied,  the  perfon  into  whofe  hands  the  tenements 
came  ftiould  be  charged  with  the  damages,  fo  that  each  fhouJd 
anfwer  for  the  lime  he  held  them  ;  that  the  diflcifee  flioold  recover 
damages  on  a  writ  of  entryyar  diffefin  againft  him  who  was  found 
tenant  againft  the  difTcifor ;  that  damages  (hodd  for  the  future  be 
recovered  in  a  writ  of  mt)rta^jnceftor,  as  in  one  of  novel  Jifreifin; 
andalfo  in  writs  of  cofinage.,  aie),.  and  befaiel;  and  generally,  that 
-damages  Jhorfld  in  nil  cafes  be  rendered  where  the  land  v/as  re- 
cbverwi  againft  a  man  upon  his  own  intru'fron,  or  his  own  act, 
?1re  ftatute  then  meniions,  that  till  that  time  d^unag^s  had  bee  a 

(  f  f  s  )  taxed 
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taxed  only  to  the  valoe  of  the  iffues  of  the  land  :  it  was  therefoe 
provided,  that  a  demandant  in  future  (hould  recover  the  cofis  of  die 
writ  purchafed,  together  with  the  damages,  not  only  in  the  abore 
ir.Hances,  but  generally  in  cafes  where  he  was  eoutled  to  recorer 
damages.  Tho*  this  ilatute  only  mentions  the  cofts  of  the  writ, 
the  conflru^lion  of  it  has  been  extended  to  the  whole  expence  of 
carrying  on  the  fuit.  Before  this  (latate  the  juiHces  in  eyre  nfed, 
where  the  plaintiff  obtained  a  verdi6t,  to  compute  the  czpcoces  <^ 
the  fuit,  and  in  afTeffing  damages,  afTeiTed  a  fum  fufficient  to  fatisfy 
that  expence,  as  well  as  the  damages.  The  ftatute  of  Marlbridge 
gave  cofts  in  particular  cafes  to  the  defendant;  fo  that  it  is  a 
mi  (lake  to  fay,  that  the  flatute  of  Gloucefler  was  the  fird  ibtute 
by  which  cofts  were  given.  See  Sayer's  Law  of  Cods,  p.  3.  The 
general  law  of  cofts  ftill  refts  on  the  ftatute  of  Gloucefter ;  f[>  that 
where  cofts  were  not  recoverable  before  that  ftatute,  they  are  not 
recoverable  now,  unlefs  in  thofe  cafes  where  tbey  have  been  given 
by  fome  fubfequent  ftatute. 

(Note  3 1 2.]        (,)  VIL    The  remitter  dffi:ats  the   ^^rbngftd  eftate  immidiatefy   [^CJ.lj 

nu':tbout  entry \  yet  where  both  eftates  are  waiveable  by  a  wife, 
without  prejudice  to  a  third  perfon,  (he  may  waive  which  (he 
pleftfes.  But  if  a  third  perfon  is  interefted,  flie  muft  take  her 
ancient  eftate.  Thus,  if  there  be  a  feoffment  to  the  hufband  and 
wife  in  tail,  remainder  to  ji,  the  hufl)and  difcontinues,  and  takes 
back  an  eftate  CO  him  and  his  wife  in  tail,  remainder  to  J?,  though 
the  wife  in  refpe^  to  herfclf  may  take  either  the  original  eftate 
tail,  or  the  eftate  tall  created  by  the  feoffment,  both  the  eftates 
being  after  marriage ;  yet  fhe  ought  to  take  the  firft,  being  for  the 
benefit  of  ^.  the  rightful  remainc^r-man.     Hob.  71.  255. 

[Note  3130        (')    VIII.    The    remitter    defeats  entirely  the  ivrongful  efiate,  T^cS.lJ 

and  con/equently  emery  thing  annexed  to  or  ijjiiing  cut  of  it.  See 
ant.  Se£t.  659.  665,  666.  and  poft.  Se^.  686,  687.  But  an  eftate 
made  of  the  land  itfclf  by  him  who  is  remitted,  as  a  leafe  for 
yearsf  is  not  defeated  by  the  remitter. — See  Com.  Dig.  vol.  5. 
416. 

[Note  3 1 4.  ]       ( I )  Here  Littleton  begins  to  treat  of  remitter  to  bodies  foUticm  [  3  60. 1 

[Note  315.]  (l)  The  do^rine  ofivarranty  was  formerly  one  of  the  moft  in-  TS^S'** 
tercfting  and  ufeful  articles  of  legal  learning ;  but  the  effed  and 
operation  of  warranties  having,  by  repeated  a6ls  of  the  legiflature» 
been  reduced  to  a  very  narrow  compafs,  it  is  become  in  moft  re- 
fpe6ts  a  matter  of  fpeculation  rather  than  of  ufe.  In  fome  in- 
ilances,  however,  warranties  have  ftill  a  powerful  influence  on  our 
landed  property  ;  and  there  is  no  part  of  our  jurifprudence  to  which 
the  ancient  writers  have  more  frequently  recourfe  to  eacplain  and 
illuftrate  their  legal  doftrines.  Hence  abftrufe,  and  in  nibft  rcfpcas 
ohfolete.as  the  learning  refpedling  ii  unqueftionably  is,  it  conunues 
to  defervc  the  attention  of  every  perfon  who  wifhcs  to  obtain  ac- 
curate notions  of  thofe  branchei  of  our  laws,  which  are  more  im- 
mediately  conncaed  with  the  dodrines  that  refped  the  alienaiioa 
of  landed  property. 

In  the  ci'villaw  warranty  is  defined,  the  obligation  of  the  feller 
to  put  a  ftop  to  the  cvidion  and  other  troubles  which  the^yer  fuf- 

fers* 
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fcfs,  in  the  property  purchafed.  Evidlon  is  defined  to  be  the  lofs  . 
which  the  buyer  fuffers,  either  of  the  whole  thing  that  is  fold,  or  of 
a  part  of  iu  by  reaibn  of  the  right  which  a  third  pcrfon  has  to  at. 
The  other  troubles  are  thofe  which,  without  touching  the  property 
«ftbe  thing  fold  >  diminiih  the  right  of  the  purchaser;  as  it  any 
'<me  pretends  a  right  to  th/c  ufufrof^  of  the  lands  (old,  to  a  rent  iHu* 
ing  out  of  them,  to  a  iervice,  or  any  other  thing  of  the  like  nature. 
The  buyer  being  thus  evi^ed  or  troubled  in  his  pofleffion,  has  his 
recourfe  to  the  ieiler  to  warrant  him«  This  warranty  is  either  /« 
law,  being  that  fecurity  which  every  feller  is  bound  to  give  for 
maintaining  the  buyer  in  the  free  poiTedion  and  enjoyment  of  the 
thing  fold,  although  the  fale  makes  no  mention  of  it;  or  /'«  dteJ, 

being  that  kind  of  particuJar  or  conventionary  warranty,  which  the^  ^ ^ 

feller  and  buyer  regulate  among  themielves.  See  Domat,  I.  i .  tit. 
2.'  §  lo.  By  the  practice  of  ^^  Rvman  law,  the  buyer  might,  im- 
mediately after  the  evi^on  or  trouble,  give  notice  of  it  to  the  feller, 
who  then,  if  he  thought  proper,  might  make  himfelf  a  party  to  the 
a^on,  and  defend  it ^  but  till  th«  fentence  was  pronounced,  the  >.. 
buyer  could  not  bring  his  a^ion  of  warranty  againft  the  (eller :  and 
the  aftion  was  brought  before  .the  judge  of  the  place  in  which  the 
feller  was  domiciliated.  But  the  pradice  is  different  in  the  courts 
jof  law  in  France,  There,  the  buyer,  when  he- gives  notice  of  the 
adion  to  the  feller,  may  bring  his  adion  of  warranty  againft  him 
before  the  judge,  before  whom  the  original  adbion  is  brought ;  and 
if  he  cannot  defend  the  a£tion,  the  judg«  condemns  him  to  indem- 
nify the  feller,  by  the  fame  fentence  by  which  he  pronounces  in 
favour  of  the  plaintiff  in  the  original  caufe.  See  Pot  bier  Trait  e  def 
ContraSsde  Vente^  partie  2.  c.  1.  fed.  2.  art.  5.  §.2.  The  firil 
warrantor  may  caU  upon  another  to  warranty;  he  in  the  fame 
manner  may  call  upon  a  third.  But  to  prevent  the  delays  which 
mud  unavoidably  enfue  from  multiplying  warranties,  a  fourth  war« 
rantor  is  not  permitted  to  intervene,  except  in  particular  circum-^ 
'  ftances.  The  degrees  alfo  muft  be  obferved.  Each  perfon  mull 
Touch  his  own  immediate  warrantor,  as  it  is  not  lawful  for  him  to 
vouch  any  of  the  ulterior  warrantors.  After  the  warrantor  has  en- 
tered into  the  warranty,  the  perfon  warranted  may  either  proceed 
in  his  defence  jointly  with  the  warrantor,  or  leave  the  caufe  to  him 
folely.  The  fentence  binds  them  both  equally.  If  the  perfon 
againft  whom  the  adlion  is  brought  be  evided  or  troubled  in  his 
poifeilion  by  the  fentence  of  the  judge,  he  has  a  claim  upon  the 
warrantor  for  a  complete  indemnification.  Sometimes  the  precife 
fum  to  be  paid  by  way  of  indemnity  is  lixed  and  agreed  to  by  the 
parties  upoa  the  making  of  the  contrail ;  but  penal  obligations  of 
this  nature  are  greatly  difcountenanced  by  the  laws  of  France.  It 
is  always  in  the  brea^  of  the  judge  to  moderate  or  encreafe  them  ; 
but  they  cannot  be  encreafed  either  by  the  exprefs  contrail  of  the 
parties,  or  the  equity  of  the  judge,  to  more  than  double  of  the  pro- 
perty evided.  Sec  Trmte  des  EviSHons  et  de  la  Garaniie  Formelle, 
far  Monf^  Berthelot^  2.  vol.  o<Sl.  Paris,  1781. 

The  warranty  treated  of  by  Littleton  in  this  Chapter,  is  evidently 
Qf  feudal  extraBiwy  being  derived  from  the  obligation  which  the 
lord  was  under,  by  that  lyflem  of  polity,  to  defend  his  tenant's 
title  to  the  land  againft  all  claimants.  If  the  tenant  was  evided, 
the  lord  was  bound  to  make  him  a  recompence,  by  giving  him 
lands  of  equal  value  to  thofe  evided  from  him.  The  dodrine  and 
iiradic^  of  warranty*  in  the  early  ages  of  the  feudal  law  is  tltns  fet 
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[Note  J 15.]  forth  m  the  book  of  the  Fiefs,  tit.  z$.  It  is  dxre  flatei  tkat  a  r^6c.t 
vaiTal  hsU  a  fief  from  the  lord*  and  beiog  diAarbed  in  kh  pofieflfam  ^*^ 
of  it,  called  upon  the  lord  to  defend  him.  The  lord  refttisd  tt>  ap- 
pear before  the  judge,  by  which  the  va&l  loft  his  canlb  Tke 
vailal  thereupon  demanded  a  rccompe&ce  from  the  lord.  Tbe  lord 
U\d  in  anfwer  that  the  vaflal  never  held  the  fie&  nor  recciTed  die 
invciliture  of  it  from  him.  The  vaSal  replied,  that  he  held  the 
£ief  from  the  lord,  and  had  been  inveicd  with  it  by  him;  that  be 
had  called  upon  the  lord  to  defend  the  pofieffion  on  the  trial,  aad 
th^t  ihe  lord  did  noi  then  deny  the  lands  being  held  of  him.^  AH 
this  the  vaildl  proved  by  proper  witnclfes.  Upon  this  cale  it  was 
*  kekl,  that  when  a  vaflal  b  difturbed  in  the  pofefion  of  his  ie(  if 
be  calls  on  the  lord  to  defend  him.  and  it  appears  ob  the  trial  tkac 
the  lord  ioTclled  him  with  a  fief  that  did  not  belong  to  him,  the  kvd 
U  bound  either  to  give  him  another  ief  of  equal  valne»  or  the  price 
of  it  in  money  ;  ami  ihat  he  is  bound  to  do  Uiis  as  foon  as  it  denriy 
)^  appears  that'  the  vaflal  will  be  evided  of  the  icf :*bat  that  if  ibe 
lord  denies  that  the  fief  is  held  of  him,  and  that  die  vafil,  or  any 
of  his  ancellors,  were  iaveftcd  with  it  by  bim,  awi  the  vaial  pmves 
thole  lad$«  either  by  an  inftnimeat,  poperly  aMkeHkaiB^  or  by 
the  peers  of  the  conit*  the  loid  muA  give  him  anodicr  fief;  or  aay 
be  DOC  (0  his  oath,  that  neiiher  the  vaflai  nor  any  of  bis 
held  the  lief  fi^um,  or  were  inTcAcd.widi  it  by  bim, 
aace£ors«  If  the  lord  dors  this,  be  is  ID  be  arqnincd^ 
Weight  leems  to  yefcoo  »iirtaer  the  bacd's  ^itJigaiina  n 
dtk«i  ue  if)ftikti>ry,  nnde 
fia-.;:;o^  acy  fraud  or  dded  in  bim)  to 
iel  Hec6<erTe$,tbatit  canbaKHybe 
woe  precanoos,  and  beU  at  the  mA  of  the  Iar4 
mh-Je  ihev  were  geBcnmiy 
ttxier,  thir  K-d  dk^  be  k.>icd  to  fack  a  lo6~; 
is  LiLcK  t:at  tke  kxu's  obbji^ 
opoo  tte  ie4K«  cf  cortra^ec  and  impccfcr 
i^:«ue  of  a  p^je  ori^.:ii!  jc-jd.     He 

tOe  the  V:ru\  oCw^^xdcA  c^«n 

Sie  at^  ts  Ukry  c^^  be  cz-^kciiaoA  «» tpeas  ot 

takt>  «->dai^m-b?sa: 

•>  ;:*?  I^a  C4  Ter.;rsr?^  t^  5X  5CW4OL- 

tXii  af%i»  « x<ai  ir;>  c  -ujc^m  31  ^, 

ij^?mc    *  Jba^  a  c^'jfs-^  »«■  uj?  ir.xrs 

C»t-:*^*T:a>^  *:x»-jt  f::ae$.  «.  XtfOfeer  12.1 

tJ»**      *  *X  .w^^"^    i.^4>S    H, 

Hi' .-.-,  a.  1;   -»  ^.wM 
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k  evided  from  l^ln.    Tho  author  ftates  tke  objeMon  inad^  by  fir 
Martin  Wrigl|t;  and  in  anfwer  to  k  oblerves>  thac  the  feudal  con- 
tx9£t  and  connexion  b«t«i^en  the  lord  and  tenant  is  fncb,  as  difttn- 
^aiihes  it  from  a  volmilaFy  donattoa>  and  necefTarily  includes  this 
obligacioft  li^pon  the  IokI.     See  Pifri  SchidiKii  Difirtutio  de  Feud9 
Oratue  in  yemehm  Tb^/tmrm  yuriJ feudality  Pfancofmti  ad  Mxnum* 
torn.  2.  5j6.  5^7,  568.   ^t  fiiould  Ceem  that  with  us  anQiently» 
•very  kind  of  homage,  when  received,  but  not  before,  bound  the 
lord  to  a<tqoittal  and  warranty  \  that  is,  to  keep  the  tenant  free 
from  diibefs,  entry,  or  other  nokftetioR,  for  fervices  doe  to  the 
lords  paramount,  and  to  defend  his  title  to  the  lands  againft  all 
others ;  but  that  in  (hhfequent  times,  the  implied  acquittal  and  war* 
xanty  w«re  peculiar  to  that  fpecies  of  homage  which  is  known  by 
the  appeilatiOB  of  homage  anceftrel.      bee  ant.  67.  b.  note  1. 
X05 .  a.  note  1 .    la  another  material  quality,  the  warranty  annexed  to 
homage  j^ceftrel  diiBcred  from  exprefs  warranty.     Iii  the  cafe  of 
cxprets  warranty,  the  heir  was  chargeable  only  for  tho(e  lands  which 
he  had  by  dci^zent  from  the  ancellor  who  created  the  warranty! 
But  in  the  cafe  of  homage  anceftrel,  the  tenant  was  not  driven  to  re- 
cover in  value  only  tSofe  lands  which  the  lord   had  frqm  that 
anceftor  who  created  the  warranty ;  that  would  he  impoflibie,  as  it 
was  efienaal  to  homage  anceftrel,  that  the  fetgnory  fhould  have 
been  cteated  before  tinie  of  memory,     \x  being  therefore  i/npof- 
£blB  to  afcertain  which  lands  defccnded  from  the  anceilor  who 
made  the  grant,  tlie  law  charged  alt  the  lands.     See  ant.  loz.  b. 
But  defence  and  recompence  were  noc  the  only  benefits  which  the 
tenant  derived  from  the  lord's  warranty ;  it  rebutted  or  repelled  the 
lord  from  claiming  the  land  itfelf,  or  any  profit  or  right  from  it, 
but  thofe  wh^h  under  the  feudal  contract  were  due  to  him  as  lord, 
accofdtng  to  the  fundamental  maxim  of  the  do6^rine  of  kthy  Ho* 
magtum  r€pelUt  perquifitum.     Such  appear  to  be  the  oatlines  of  the 
fyflem  of  warranty  in  the  early  ages  of  the  feudal  law.    The 
pradice  of  fubinfeudation  necelLrily  occafioned  a  coaiiderable  ex- 
ttnfion  of  it.    That  pradice  aroie,  in  a  great  mcafur^,  from  the 
attempts,  which,  in  every  kingdom  where  the  feudal  polity  has 
prevailed,  the  highff  tenants  or  vafials  have  made  to  render  tiiem- 
ieives  independent  of  the  crown*     In  France,  towards  the  end  of 
the  Carlovingian  race  of  their  monarchs,  the  dukes  or  govemours 
of  provinces,  the  counts  or  goyemours  of  towns,  and  even  the  fubor- 
dinate  officers  of  flate,  taking  advantage  of  the  weaknefs  of  the  royal 
authority,  made  hereditary  m  their  families  the  lands,  titles,  and  of- 
fices, whkh  till  then  they  had  enjoyed  for  life  only.    They  ufurped 
the  fovereign  propriety  of  the  land,  with  civil  and  military  authority 
over  the  iiSiabitanis :  they  granted  out  the  lands  to  their  imme. 
diate  tenants,  and  thefe  granted  them  over  to  others.     By  this 
means,  though  they  always  profefiTed  to  hold  their  fiefs  from  the 
crown>  they  were  in  hik  abfolutdy  independent  of  it.     They  exer- 
cised in  their  terrijcocies  tvtry  royal  prerogative ;  they  |>romulgated 
law5 ;  they  had  the  power  of  life  and  death ;  they  corned  money  ; 
fix^d  the  dandard  of  weights  and  me<ifures;  granted  fafeguards; 
entertained  a  military  force;  and  impo^d  taxes,  with  every  other 
right  fuppofed  to  be  annexed  to  royalty.    It  was  even  admitted, 
that  if  the  king  refuled  the  lord  juflice>  the  lord  might  make  war 
^gainil  him.    In  the  ordon nances  oif  St.  Lewis,  ch.  50,  is  this  re- 
markable paiTage :  *«  If  the  lord  fays  to  his  liege  tenant.  Come  with 
**  mCi  I  am  going  to  mak»  war  againft  my  fovereign,  who  has  re- 

CFf  4)  "fufcd  ' 
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[^^Iote  315.]   "  fafed  me  the  juftice  of  his  court:  upon  this  the  liegeman  fhoold  an-*   r^6c«^] 
♦*  f^ver  in  this  manner  to  the  lord  :  I  would  willingly  go  to  the  king   **^    ^      ** 
'<  to  know  the  truth  of  what  you  fay^  that  he  has  denied  you  bis 
*^  court.     And  then  he  (hall  go  to  the  king*  faying  to  him  in. this 
^'  manner :  Sir,  the  lord  in  whofeliegeance  and  fealty  I  am,  has  told 
**  me  that  you  have  refufed  him*  the  jullice  of  your  court ;  aad 
**  upon  this  account  I  am  come  exprefsly  to  your  majefty  to  know 
"  if  it  is  fo ;  for  my  lord  has  fummoned  me  to  go  to  war  with  you* 
*'  And  thereupon,  if  the  king  anfwers  that  he  will  do  no  judgment 
^'  in  his  court,  the  man  fhall  return  immediately  to  hii  lord,  and  his 
"  lord  mud  equip  him,  and  fit  him  out  at  his  own  expence ;  and  if 
*'  he  will  not  go  with  him,  he  (liall  lofe  his  fief  by  right.    But  if  the 
*'  king  anfwers  that  he  will  hear  him,  and  do  jufiice  to  the  lord,  the 
**  man  (hall  return  to  him,  and  (hall  fay :  Sir,  the  king  has  (aid  to 
*<  me,  that  he  will  willingly  do  you  juftice  in  his  court.    Upon 
^<  which,  if  the  lord  fays,  I  never  will  enter  into  the  king's  court* 
**  come  therefore  with  me,  according  to  the  fummons  I  have  fent 
**  you ;  then  the  man  fhould  fay,  I  will  not  go  with  you  ;  and  he 
^<  (hall  not  lofe  his  fief  for  his  not  going."    This  ihews  how  power- 
ful and  abfolute  the  great  va(ra]s  were.     The  fame  motive  which 
induced  the  vafTals  of  the  crown  to  attempt  to  make  themfelves  in* 
dependent  of  the  crown,  induced  their  tenants  to  make  themfelves 
independent  of  ihem.    This  introduced  an  ulterior  date  of  vafiTalage. 
The  king  was  ilill  called  the  Jhvereign  lor^;  his  immediate  vafifal 
was  called  the  lord /uzergign ;  and  the  tenants  holding  of  him  were 
called  the  arriere  vaiTals.     Hugh  Capet  owed  the  crown  of  Franco 
to  the  extreme  weaknefs  to  which  this  fydem  of  fubinfeudation  had 
reduced  the  crown  of  France ;  Uut  after  he  had  acquired  the  throne, 
he  ufed  his  utmoll  efforts  to  reflore  it  to  its  antient  fplendour  and 
ilrength*     His  fuccefTors  purfued  the  fame  plan  with  undemting 
attention  and  confummate  policy.    It  was  completed  by  the  union 
of  the  provinces  of  Lorraine  and  Bar  to  the  crown  of  France  in 
1735.     See  Abrege  Cbronologique  des  Grands-  Fiefs  dt  la  Ceuronnede 
France^  Paris  17^9.     But  as  to  the  common  incidents  of  feudality* 
lubinfeudation  iiili  prevails  in  France.    In  fome  parts  of  Frauce» 
certain  portions  of  the  fief  defcend  on  the  yaunger  children ;  they 
are  faid  to  hold  them  of  the  cldcft  fon  by  parage.    The  elded  fon, 
however,  reprefents  the  whole  fee,  and  docs  homage  for  it;  and  is 
therefore  bound  to  warranty  the  younger  children,  from  the  claims 
of  the  lord  for  his  rents  and  fervices.     Subinfeudation  prevails  alfo 
in  Germany.    But  it  mud  be  attended  with  three  circumdances. 
id,  Itmudbea  real  fubinfeudation,  and  not  a  fale,  or  other  tranf- 
adiou,  under  the  appearance  or  colour  of  a  fubinfeudation.     2d, 
'I'he  fub- vailal  mud  be,  if  not  of  equal,  at  lead  of  fuitable  rank  and 
circumdances.     5d,  The  conditions,  fo  far  as  the  lord  is  intereded 
in  them,  mud  be  the  fame  as  thofe  upon  which  the  original  invedi- 
ture   is  granted.     See  Dijferiatio  de  ^ubfeudis  Imperii^  Mich,  Hen* 
Gribnerii  in  Jenicben  TheJ.  Feud,  /.  1,/.  882.     Dijffertatio  Wencejlai 
Xa<verii  Neumann  de  Pucholtsiif  quid  tr an/eat  in  'vahallumper  conceffi9» 
nemfeudit  <vel/ubfeudi,  ibid*  t,  3,  512,.     Rofentalf  TrtUl.  IS  ZynopJU 
tctius  Juris  Feud.  torn.  i.  J49.— in  England  the  pradice  of  fubm- 
feudation  was  totally  inhibited  by  the  datute  made  in  the  j8th  year 
of  Edward  I.  commonly  called  the  datute  quia  emptoris  terrarusm^ 
In  the  preamble  to  that  datute  it  is  recited,  that,  by  the  pradiceof 
fubinfeudation,  the  chief  lords  had  lod  their  efcheats,  marriages* 
^d  warddiips :  it  was  therefore  ena6led«  that  it  might  be  .lawful 
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for  every  free  man  to  aUen  all  or  any  part  of  his  lands,  to  be  held 

not  of  himfelff  but  of  the  faperior  lord  by  the  fame  fervices  and 

cuftoxns  by  which  the  tenant  himfelf  held  them*      This  Uatute» 

though  evidently  paiTed  in  compliance  with   the   de fires  of  the 

greater  liM'ds,  and  defigned  by  them  to  encreafe  their  power  and 

extend  their  influence*  had  a  very  contrary  effe^ ;  and  was  pro* 

bably  one  of  the  chief  caufes  which  prevented  their  acquiring  chat 

independent  and  almoft  fovereign  power,  which  was  obtained  dor* 

ing  the  feudal  polity  by  the  princes  of  Italy>  Germany,  and  France. 

Hence»  though  the  power  and  influence  of  the  nobles  of  England 

were  very  great,  and  fometimes  fuch  as  overihadowed  royalty  itfelf, 

yet  they  were  inferior  in  every  refpedl  to  that  of  the  higher  nobility 

of  foreign  countries.    It  is  evident,  that  Nevil,  the  great  earl  of 

Warwick,  and  the  nobles  of  the  houfe  of  Perqy  (the  greateft 

fubjeds  ever  kiTOwn  in  this  country)  were,   neither  in  firengtb, 

dignity,  power,  or  influence,  or  in  any  other  point  of  view,  equal  to 

the  dukes  of  Brittany  or  Burgundy,  or  the  counts  of  Flanders. 

Beiides  the  general  influence  of  the  ilatute  quia  impi9res  tnrartim,  it 

had  a  particular  influence  both  on  the  practice  and  the  dodrine  of 

warranty.    The  free  alienadon  of  property  which  it  authorized, 

•  '  aeceflanly  pnt  an  end  to  the  homage  anceflrel,  and  confequeatly  to 

the  implied  warranty  annexed  to  ic.    To  remedy  this,  if  the  lord 

aliened,  the  tenants,  before  they  attorned  to  the  new  lord,  required 

a  new  warranty  from  him ;  if  the  unaMt  aliened,  it  was  with  an  ex* 

pre{is  claufe  of  warranty.     This  gave  the  new  tenant  the  benefit  of 

the  lord's  obligation  lo  warranty  the  old  tenant ;  as  the  new  tenant 

might  vouch  the  old  tenant,  and  he  in  his  turn,  might  deraign  the 

lord.    This  fubjefl  will  be  purfued,  and  an  attempt  will  be  made 

to  invelHgate  and  explain  the^  grounds  of  the  diilin6Uon  between 

Uneal  and  collateral  warranty,  in  note  i,  373.  b. 

f-^56.  b.l        to    As  to  warranties    commencing   hy    dijfeijin  z^^JjOt^  chief  [Note  316.I 
T^  *•*  baron  Gilbert  divides  warranties  into  two  forts;  firft,  thofe  com- 

mencing by  difl!eifln  or  wrong ;  and  fecondly,  binding  warranties. 
The  firfl:  are  where  the  anceflor  that  makes  the  warranty  is  partner 
to  the  wrong;  and  fuch  warranties  are  not  obliging,  becaufe  it 
cannot  be  prefumed  that  one  who  is  fo  unjufl  as  to  do  wrong,  will 
be  fo  juil  as  to  leave  a  recompence  to  his  heir ;  wherefore  fuch 
contrads  are  wholly  rejcded  as  colluflve,  and  founded  on  no  con* 
iideration.  In  the  Ancien  Coutumier  de  Normandiey  ch.  96.  it  is  faid, 
that  in  a  writ  of  nou<ifeUe  dij'eifine  there  is  no  vouching  to  warranty  ; 
becaufe  it  is  not  to  be  fuffered  that  any  one  fliould  retain  the  pof- 
feflion  of  another,  either  by  himfelf,  or  by  the  means  of  another,  or 
thai  he  fliould  diilurb  it  by  his  foolifli  hardihood;  and  whoever 
does  fo  ought  to  rellorc  it. 

[^67,  a.  1      (0  The  editor,  in  note  i.  to  page  330.8.  has  (he  fears  too  [Note  317.] 
\^   i  J  prolixly)  attempted  to  explain  the  diflerence  between  adual  difleiflu 

and  dilTeifm  by  ele&ion,  and  to  prove  that  the  diflTeifln  produced  by 
a  feoffment,  however  flender  or  tortious  the  eftate  of  the  feoffor 
may  be,  is  an  adlual  difleifln.  It  is  fubmitted  to  the  reader,  that 
what  he  has  faid  on  that  fubjedl  is  confirmed  by  what  Littleton  fays 
in  this  Sedlion,  and  lord  Coke's  commentary  upon  it.  The  dif« 
!  cufiion,  in  the  note  above  referred  to,  of  the  operation  of  a  feofF- 

jnent,  and  the  difcuflion  in  note  i.  p.  271.  of  the. operation  of  con*, 
ypyances  deriving  thei^  tSitd  from  the  itatute  of  ules,  will,  perhaps, 

4  (^ 
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aiffift  the  reader  in  forming  aecorale  BOtiofti  of  the  dUferenoe  ia  the 
operatioos  and  tSt€t  of  feoffmentfy  fines,  comHum  iecoiReries» 
bargains  and  faltSy  releafes  and  mils. 

[Note  5x8.  ]       (i)  It  is  greatif  to  he  regwtted,  that  fir  Edward  Coke  has  not  r^67.  b.J 

expretStd  himfelf  more  fnUy  on  the  fubjed  hinted  at  hy  him  in  this 
note,  the  defeating  of  die  warranty  by  the  heir's  entry  or  claim  in 
the  anceftor*s  life-time.  It  is  thos  mentioned  by  lord  chief-baron 
Gilbert,  Ten.  15c.  The  heir  was  prefamed  to  receive  a  recom- 
pence,  and  therefore  was  barred  if  he  did  not  clsum  daring  the  life 
*  of  his  anceftor  s  and  this  was  the  more  realbnable,  becaufe  foch  re- 
compences  wese  anciently  in  lands,  which  did  of  right  dcfcend  to 
the  heir ;  and  if  the  ancedor  did  aBen  them,  the  heir  mofl  claim  his 
own  during  the  life  of  his  ancefkor,  otherwise  he  conid  never  claim 
'  it,  ina&iuch  as  this  was  the  whole  time  of  limitation  for  the  heir  to 
challeagt  his  own  in  this  cafe ;  and  if  he  flipped  that  time,  he  was 
barred  far  ever,  inafmuch  as  diere  might  be  iecret  conveyances  10 
alien  the  recompence  for  the  benefit  of  the  heir,  which  might  tva 
to  the  prejudice  of  the  purehafer. 

[Note  319.]  (i)  Whether  an  attorney's  laying  out  money  for  hu  client  be  Ngg,  |)] 
maintenance,  fee  Picrfon  v.  Hughes,  Freeman  71.  81. — By  tjie  an-  '"*^ 
cient  Roman  law,  there  were  few  cafes  in  which  a  perfon  was  ad- 
mitted to  plead  by  an  attorney,  according  to  the  rule*  Nem^  aUtM 
nomine  iegi  agert  fottfl.  Recoarfe  was  therefore  had  to  a  fidion  at 
law,  by  which  it  was  fnppofed  that  the  property  oi  the  thing  in  con- 
ted  was  made  over  to  the  attorney.  The  coniequence  was,  that 
the  proceedings  were  carried  on  in  the  name  of  the  attorney,  and 
even  the  fentence  pafled  npon  him*  Hence  he  was  called  the 
dominus  litis.  See  Boebpitr  df  Jaminio  litis,  /.  12.  Pettier  FmuU&4t 
Jujiinianea,  lib.  3.  tit.  3.  f  3» 

[Note  320.]        (1)  As  to  the  diflinAion  between  lineal  and  collateral  warranty:  f-^yo.  3.1 

—By  the  definitions  given  in  this  piace  of  linealr  warranty,  it  ap-  ^^^ 
pears  to  be  diftinguiihed  from  collateral  warranty  chiefty  by  this^ 
circamftance,  that  he  on  whom  it  defcehds  might  poffibly  have 
claimed  the  land  as  heir  to  him  that  made  the  warranty,  and  whe- 
ther he  daims  as  heir  lineal  or  as  heir  collateral,  the  warranty  is 
equally  lineal.  But  he  muit  claim  as  heir ;  for  if  an  eftate  is  li- 
mited to  the  Tons  of  any  perfon  fucceflively  in  tail,  and  the  eldeft 
fon  aliens  with  warranty,  and  dies  without  ifloe,  the  fecood  km  is 
heir  at  law  to  the  eldeft  fon:  he  does  not  however  daim  as  heir,  I 

but  as  pttrchafor,  and  therefore  the  warranty  is  coll^eral  to  him. 
So  if  an  eftate  is  limited  to  the  father  for  life,  and  after  his  daceafe 
to  his  fons  fuccefiively  in  tail,  and  the  father  aliens  with  war- 
ranty and  dies,  the  warranty  defcends  on  his  eldeft  fon  and  heir ; 
but  as  he  claims  as  purchafor,  not  as  heir,  the  warranty  is  colla- 
teral to  him.  But  though  he  muft  claim  as  heir,  it  is  not  neceflarv 
be  fhonld  make  his  title  immidiately  as  heir  to  him,  (fee  Sed.7o6.> 
neither  is  it  necelTary  he  fhoutd  derive  from  him  alone.  See 
Sa^  714.— An  attempt  will  be  m^de,  note  2,  page  372,  b.  to  ex-» 
plain  the  real  diftinfiion  between  lineal  and  collateral  warranty. 

[Note  311.]        (i)  The  king  wis  in  this  cafe  barred  of  the  poQbility  of  rcver-  ["^70.  b.J 
tcr  defcending  to  him  in  jure  coromf,  by  warranty  and  affets  from  ^"^' 

a  fobjeft 
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a  Ibfajcft  ^fccii^Bi;  on  his  body  nttural ;  ftr  m  aH  Hkelibo^  i  tlnexfe 
lonib  will  dekend  to  tlie  fkme  perfon  to  wkom  the  crown  will 
.dcfcetid»  avd  CQni«<)iieftl}y  will  be  a  good  i-^mpence  for  the  lo& 
of  the  crown  lands;  bat  in  th«  cafe  of  the  paifon,  his  l«ccef!or 
%9»  have  no  boneit  of  what  the  pvedeceflor  haa  in  his  natond  capa- 
cacy.    Hawk-  Abr*  474. 

L  37^*  ^0     -^^^  29.  jyL  8.  S^.  3%,  acc9rd.  fmit  kamd,  but  not  ^UfoaiUinued^  [Note  3x2.] 

'i$ctuifo  thi  rfuerpoH  is  im  the  kmg  :  fi  mU  tbt  ijfuc  is  ianrwd  Af 
A,  H^  Jt     Hok,  383.  fir  31.  H,  8.  €ap*  36.  mias  not  thtn  madL 
Jh$i  0lfrf  thMt  32.  U>  8»  C4sf.  36.  ixctfU  ttnant  tn  taU  fy  g^  of  thi 
Lord  Nott.  MS& 


(3)  'Nota,  34.  H.'^  is  not  t^ force  in  helami$  tbinfoft  ike  know  [Note  XlxA 
Jidge^  of  tbe  iommon  law  in  tktfe  points  it  n^ceffiffiy  tbere.'^t:,  itifig 
tenant  in  tmi  iy  gift  of  king  H.  8.  0/  tbe  nuuwr  of  T.  ««.  14.  iS7«flt. 
€0»tTn£Ud  nmth  A.  to  cmmej  it  to  Urn  mnd  kit  beirs  in  confideraiion  of 
s,fum  ^mon^p  and  tbt  manner  ef  mfjlinpnm^  <iv4f  this  :  fnten  EJiat,  in 
Mty  14.  EJiz,  grants  ber  reveifim  ttf  C.  and  D*  and  tbeir  biirt; 
June  14.  BHx.  \,faffers  a  tecomery  to  the  nft^Q.  amd  J)«  and  their 
heirs ;  and  in  the/ami  term  B.  and  A«  kruy  afM  ^  T*  ^  C.  and  D. 
^mhich  they  granu  emd  render  to  A* ;  iuid  afiernoardi»  in  tbe  fame 
term,  reeenvey  the  reverjion  fy  fim^  lit*  in  qnen  Elis^  And  npmf 
nuhgther  this  efiate  to  A.  *was  a  gift  in  tail  ex  provifiooc  fr^n  tbt 
pieen,  tuithin  tbtfiatnu  if  34  H.  8.  r.  20.  n»as  the  ^neJHpn  bet^fHm 
A.  biir  of  tbe  body  of  A.  and  F.  'who  claimed  i^  thfjlne  ieveed  bjt  tbn 
father  oftbejaid  £•  nt/bofe  dangbter  he  had  married  i  and  it  'was  held 
iy  JBeriele^  that  it  nnas  not^  iftt  bexaifff  the  grant  of  tbe  reverjion  tn 
C.  exprejfes  no  intent  of  the  queen  to  create  an  ejtate  tail  to  A.  : 
"Zd^  m/hen  tbe  efiate  tail  of  ^,  *ivas  docked  by  the  recovery  ^  and  nfon 
tbe  fine  le*oied  C.  rendered  the  tail  to  A*  he  might  have  rendered  tb$ 
fie  finale  if  be  bad  nuiUed^  and  be  njoas  tbe  donor  of  tbe  eftate  taii^ 
not  tbe  queen,  except  of  tbe  reverfion  afterwards  reconueyed :  ^dt  this 
reverfion  reconnjeyed  ivas  not  in  the  queen  ber  original  renter/ioni  but 
a  new  re*nerfi(m  expeSant  upon  the  tool  of  A.  (for  thefirnur  tail  tt^as 
docked)  ^wherefore  A.  cannot  bar  the  renierjien  in  tbe  queen*  but  be  m^ 
bar  his  own  iffise  notioithJianSng  34  iif*  8. .'  ^b^  becaufe  aleho*  gifi 
in  tail  by  afubje^  may  be  a  pro^ifion  of  the  kittg  nuitbin  tbe  fiLgtMte» 
ne*verthelefs  the  intent  Jbouid  appear^  nvhich  is  not  the  cetfe  here* 
Hales-  made  two  queftions.  I.  li^hat  Jhall  be  foid  a  pro^vifion  by  tin 
king  vfithin  this  ftatutty  and  this  is  quefiion  of  hnju.  11.  Whether 
this  Jhall  be  fold  te  befucb  a  pro^i/ion,  ^which  ts  matter  of  faS.  Ta 
tbefirft  itjeen/s,  that  if  the  queen  be  merely  i^firnmental  in  froem^i^g 
tin  efiate  tailfto  be  Jettkdy  b^t  that  the  eftau  itfelf  does  mot  proaed 
either  from  ibe  charge,  or  from  tbe  beeaety  of  the  crown  as  a  reward 
forferfvicet  it  is  no  prouijion  n»ithin  this  fiatute ;  and  therefore  it  is 
to  be  feen,  if  in  this  cafe  tbe  entail  <wae  upon  contraM  btiisjeen  fuhjeS 
and  fubje^,  and  if  the  queen  *were  merely  infirumentcd  to  perfect  the 
conveyance  and  fave  ber  ofwn  renserfion,  ^whicbAs  the  facond  quefiion^ 
and  a  quefiion  offiS,  To  tbejectrnd,  thas  thit  ii  notfncb  a  premi/hM* 
there  are  tbefe  prefumptions^  vfi,  Nothing  appears  of  record  thatfnch 
profvijhm  ^mas  intended,  which  by  Coke  is  here  held  to  be  necefpety  (bene 
MaUs  doubted  hereof)  2fdf  No  land^  money  9  or  other  conjSderation, 
moved  tbe  queen  tq  procure  B.  to  grant  this  eflau  t^il  to  A.  3^»  It 
does  not  apfear  that  tbe  queen  took  notice  of  any  ferttice  done  by  A.  or 
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•f  any  favour  inttnied  by  ber  to  bum.     ^fb.  If  tbe  qmea  bad  inttmded 

a  pnrvifien  lutthiu  tbe  ftatute,  fi>e  wtigbt  borne  toMfid  C.  U  com*tftp  tbe 

fee  fimple  firft  tt  btrfelf  and  tben  bame  groat ed  to  A.  in  taiL     $tb, 

'Jf  it  *vQas  intended  tbat  A.  /botdd  bo'ue  an  entail,  ^wbicb  Jbcaid  not 

ie  aprovifeon  nuitbin  tbe  ftatute,  no  cue  can  contrive  anj  otber  ntn^ 

tban  tbis  to  ejfe£t  it,     6tb,  It  appears  tbat  A.  nvas  to.  pnrcbaje,  amd 

tbat  tbe  queen  Jbould  not  he  prejudiced,  nor  any  otber  per/on  nobicb 

is  effe^ed.'^lHoiz,  jit  tbt  common  law,  if  tbe  king  gramt  lands  in  fee 

fimple  conditional,  it  vjoas  doubted  if  donee  poft  prolem  faTdtataiii 

jnigbt  ba*ve  aliened  to  bar  bis  iffiu,  Riley  438.  fapra  19.  b^    bmt 

tlearly  not  to  bar  poffihiUty  of  reverter  in  tbe  king ;  no,  not  tbongb  tbe 

alienation  nuere  nvitb  nvarranty  collateral,  unlefs  affets  defcendied  to  tbe 

king.     Ante  1 9.  b,  and  370.  in  margine.     Sed  ande  alienation  tvitb" 

out  ^warranty  or  a/fits  bars  fuhjeS  donor,  4  H.  6.  Rat,  Pari,  «•  51* 

Commons  petition  tbat  feoffees  nubo  buy  lands  of  tbe  king,  tenant  in 

taile  may  enjoy  tbem  agasnft  tbe  king,     Refp.  le  roy  a'ftviiera.-^^0llr 

alfo  after  Wefim,  2.  and  before  34//^  8.  recovery  or  fine  barred  tbe 

tail  of  gift  by  tbe  king,  not  tbe  reverfion  to  tbe  king ;  Jo  tbat  by  tbe 

nuifdom  of  tbe  common  laiv,  tx^bere  tbe  king  rai/ed  tbe  family,  a  kind 

'  of  perpetuity  *was  intended;  for  every  man  tuas  dj/conraged  ta  pnrcbafe 

from  tbe  donee,  for  no  aS  of  bis  could  bar  tbe  kin^s  rever/ion  or  fojfi* 

hility  rf  reverter  f  vobicb  vios  a  good  vJtsy  to  prefer  ve  tbe  memory  of  tbe 

king's  bounty.     fFben  tbis  Vfould  not  do,  upon  tbe  di^lntion  ofmonaf 

teries,  tbe  cronvn  having  much  land  to  beftovt,  began  novj  to  provide 

by  34  ^.  8.  tbat  no  alienation  Jbould  bar  tbe  entail  i  for  tbere  needed 

no  lav/ for  tbe  reverfion,  and  no  otber  vsay  could  prejerve  tbe  mesnory, 

&r.  .*  and  yet  tbis  is  often  eluded  by  a  temporary  grant  of  tbe  rever^ 

fion  by  tbe  king,  and  a  reconveyemce,  &a— Lord  Nott.  MSS. 

JNote  324.]         (i)   II.  Car.  Cro.  obiter /»  Jfyat^s  cafe,  tenant  in  tail,  reverfims  [373.  a.] 

in  tbe  king,  is  diffiifed,  entry  of  tbe  iffue  is  barred  \  vibicb  perhaps  is 
fo  here,  becau/e  in  both  cafes  tbe  tail  it  not  barred,/''^Lord  Nott* 
MSS. 

[Note  325.]        ^2)  Cro.  Car.  430.  Jones  cited  the  cafe  according  to  the  report 

in  this  place ;  but  it  feeois  he  was  mifled  by  this  book.    See  the 
note  immediately  following.-^//  feems  to  feme  tbat  tbe  cafe  of  Strata 
ford  and  Dover  above  quoted  is  not  law ;  for  in  2.  Rep,  1 1  •  Magd, 
CoIL  ca/Cf  it  is  adjudged,  tbat  tbe  fine  does  not  bar  tbe  college,  not  bO" 
ing  parties,  becavfe  tbe  \  3  Elix,  makes  void  all  a£is  vsbich  itfujfers^ 
mndfucb  fujferance  extends  to  tbe  aSt  in  vobicb  tbey  are  not  parties,  by 
Jir  Orl,  B.'-^  And  fir  F,  Moore  ^dj,  reports  tbe  Jams  cafe  :  and  tbere 
by  H^almfiey  it  isjaid,  tbat  tbis  iffue  is  only  bound  in  tbe  time  tbe  fine 
is  levied,  but  no  other  iffue,  and  tbis  by  34  ^.  8. ;  hence  it  feewes,  tbat 
fir  F,  Moore  or  lord  Coke  have  mifreported  tbe  cafe,  for  tbey  are  con-' 
trary  to  each  otber.     Note,  Mr,  Palmer  told  Hen.  Finch»  afterwards 
hrd  Nottingham  and  chancellor,  tbat  be  attended  Walter  chief  baron 
upon  a  reference,  and  that  Walter  denied  tbe  above  cafe,  and  f aid,  tbat 
the  roll  vsas  contra,  and  tbe  judgment  there  contra  to  tbis  report p 
and  that  be  and  Palmes  vaent  to  the  boufe  of  lord  Coke,  tben  living, 
andficvted  him  tbe  roll  contra  to  bis  report  in  this  place,  and  tbat  he 
acknowledged  it,  and  faid,  tbat  be  trufted  to  ferjeont  Bridgman*s  ro" 
pari  :  vsbence  it  appears,  that  fir  F,  moore^s  report  is  tbe  better,  and      , 
there  be  reports  it  to  have  been,  39.  Elix%  Ro>  1914.— -Lord  Nott. 

(3)  Thii 
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(3)  '^^^^  ^^  ^®  ^  underftood  of  an  acquutance  under  hand  [Note  326.} 
and  TeaU  which  is  an  eHoppe! ;  for  if  it  be  not  under  feal,  the  hw 
will  admit  of  proof  to  the  contrary  :  but  an  avowry  for  tlie  hil 
day's  rent  is  no  difcharge  for  the  former;  for  by  the  avowry 
the  avowant  fays  fo  much  is  due,  but  difcharges  nothing,  no 
other  rent  being  mentioned  in  the  avowry*  but  that  for  which 
he  acknowledges  the  taking  the  goods.  See  i.  Sid.  44. 
I.  Lev.  43.  !•  Saund.  285*  286.  Lutw.  1173*  Note  to  the  lub 
tdiiion* 

r-^y^.b.l       (0  However,  it  hath  been  effcfted  in  our  days;  for  by  4  Ann.  [Note  giT.! 
•^  cap.  16.  fc6fc,  21.  all  warranties  fince  the  firft  day  of  Trinity  Term,     " 

anno  dom.  1705,  by  any  tenant  for  life,  of  any  lands,  tenements,  or 
hereditaments,  coming  or  defcending  to  any  perfon  in  revcriion  or 
remunder,  are  void  and  of  no  efled ;  and  all  collateral  warranties 
made  (ince  then  of  any  lands,  tenements  or  hereditaments,  by  any 
anceftor  who  had  no  eftate  of  inheritance  in  pofTeilioD,  the  fame  is 
void  againU  the  heir.     Note  t9  the  lub  idit'umm  < 

(2)  The  reader  will  recoiled,  that,  previoufly  to  the  ftatute  de  rj^Jotg  ^"S.! 
Aoiusy  all  eftates  were  held  either  in  fee  iimple,  in  fee  fimple  condi-  3-    J 

tional,  for  life,  or  for  years;  and  that  eflates  tail,  in  the  light  in 
which  we  now  confidcr  them,  had  not  then  an  exigence.  If  a 
perfon  feifed  imfeejimple  aliened  his  eftate,  the  alienation  was  cer- 
tainly binding  both  upon  his  lineal  and  his  collateral  heirs ;  his 
warranty  therefore  had  efFed  fo  far  as  it  entiiled  the  alienee  to 
vouch  the  heire  of  the  warrantor,  and,  in  cafe  of  evidion,  to  claim 
a  recompence  from  him,  if  any  real  ailets  defcended  upon  \i\vsy 
from  the  anceftori  but  with  refped  to  the  repelling  or  rebutting 
of  the  claim  of  the  heir  to  the  edate  itfelf,  as  the  alienations  of  tenant 
in  fee  fimple  bound  the  heirs  as  effedually  without  the  warranty  as 
with  it,  the  warranty,  in  that  refped,  could  have  no  operation. 
—As  to  the  warranties  of  perfons  feifed  of  eftates  held  mfeejimpk 
condithnal,  it  has  been  obferved  before,  p.  326.  b.  note  i,  that  th& 
condition  from  which  that  eUate  took  its  appellation  did  ^ot  fufpend 
the  fee  from  veiling  in  the  donee  immediately  by  the  gift ;  and  there- 
fore if  he  aliened  before  he  had  ifiue,  it  not  only  was  no  forfeiture^ 
but  if  afterwards  he  had  ifTue,  it  was  a  bar  to  them.  Hence  the 
warranty  of  a  tenant  in  fee  fimple  conditional  had  the  fame  eiFed 
with  reiped  to  his  ifiue,  as  the  warranty  of  tenant  in  tail  in  fee 
fimple  had  upon  thofe  who  claimed  from  him ;  that  is,  with  afTets, 
it  entitled  the  warrantee  to  vouch  the  ifTue  as  heirs  at  latv  of 
the  anceilor^  but  in  other  refpeds  it  had  no  operation,  as  the  ifiue 
was  bound  by  the  alienation  of  the  anccflor,  as  efFedually  without 
v/arranty  as  with  it.  With  refped  to  the  donor  or  reverfioner,  thp 
alienations  of  tenant  in  fee  fimple  conditional  could  not  be  bind- 
ing on  him  without  afiTets,  bccaufe  he  claimed  to  be  in  by  tltlq 
paramount,— As  to  the  alienaiions  of  tcnanty2?r  life  or  for  years :  in 
moft  cafes  they  mud  have  been  void,  as  commencing  by  difTeifip. 
In  thofe  cafes  where  they  were,  not  void  upon  that  account,  it  is  to 
be  obfervedj  that  before  the  fiatute  of  ufes  an  eflate  4)f  freehold 
could  not  be  created  without  livery  of  feifin ;  and  that  as  the  livery 
of  feifin  of  tenant  for  life  or  for  years  was  a  forfeiture  of  the  eflate, 
the  reverfioner  or  remainder-roan  might  enter  immediately  for  the 
forfeiture  i  but  if  he  did  not  enter  during  the  life  of  the  perfqn 

ali^nin^p 
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(Note  328.]  iliening*  the  warranty  cftopped  him  from  entering  Mftemntdu  T ^y  ^^  [^1 
The  reader  will  recollm*  that  if  a  difleifbr,  abator*  or  tntrador*  died  ^^'  ^'     * 
in  the  pofieiGon  of  die  eftate,  hit  heirs  f6  far  acqoired  a  pfcfanptiTe 
*  title  to  the  eftate»  that  the  iifSake  could  no  longer  ivftere  his  po^^ 

feffion  by  entry^  botwai  reduced  to  hit  aftion.  By  analogy  to  this 
reafoning,  and  a  rational  extenfion  of  the  principles  on  wfakh  it 
was  founded,  the  law  foppofed  that  the  remainder-maii  or  rever- 
fioner  would  have  entered  for  the  Ibrfeitore  of  the  tenait  for  life 
or  years,  if  an  equivalent  were  not  given  him :  it  was  thenfoft 
prefumed,  that  if^he  did  not  enter  during  the  life  of  foch  particu* 
far  tenant,  he  had  received  from  him  ao  eqnivaleot ;  and  thb  pre- 
nimption  being  admitted,  he  could  not  afterwards,  with  any  cohxif 
of  juiHce,  be  allowed  to  claim  the  eft^tte  itfelf.  Such  were  thfc  e& 
fefls  and  operation  of  warranty  at  the  common  law.  The  Crft 
material  alteration  in  it  was  by  the  ftatute  of  Glottcefler,  6.  £.  u 
ch.  3*  by  which  it  was  enaded,  that  the  warranty  of  the  father,  te- 
toant  by  the  cotn-tefy,  either  in  the  life  of  his  mie  or  afterwards* 
ihould  not  be  a  bar  to  the  heir  without  aflets.  The  next  ftatute 
which  made  any  material  alteration  upon  the  eiFefl  and  operation 
of  warranty,  was  the  ftatute  ife  Jo/ih.  An  attempt  has  been  made 
in  note  i,  page  326.  b.  and  notes  i  and  2  to  page  327.  a.  to  explaitt 
in  what  manner,  and  by  what  conftrucHon  of  law.euates  tail  derived 
their  origin  from  that  ftatute.  It  is  obvious,  that  if  the  warranty 
of  tenant  in  tail,  without  aftets,  had  been  permitted  to  be  a  bar  of  the 
eftate  tail,  it  would  have  been  in  the  power  of  every  tenant  in  tail  to 
have  evaded  that  ftatute,  and  barred  his  iftue.  By  a  kind  of  analogy, 
therefore,  to  what  the  legiflature  had  done  in  paffing  the  ftat  of 
Gloucefter,  the  judges  in  their  conftm^Uon  of  the  ftatute  de  dmis, 
held,  that  the  warranty  of  tenant  in  tail,  without  aifets,  (hoald  not 
bind  his  ifiue ;  but  by  the  fame  analogy,  and  to  prevent  the  cir- 
cuity which  would  arife  if  the  iCue  had  been  permitted  to  recover 
the  eftate  from  the  alienee^  and  the  alienee  to  recover  the  aflets 
from  the  iflue,  they  held,  the  ilTue  bound  by  wsrranty  with  affets. 
I— —With  refpedt  to  thofe  in  remainder  or  reverfton—- it  is  to  be  ob^ 
ferved,  that  the  ftatute  de  donis  extends  only  to  the  alienations  of 
tenants  in  tail ;  the  alienations,  therefore,  of  tenants  for  life  with 
warranty,  remained  as  they  did  at  the  common  law,  and  therefore 
l>ound  all  up6n  whom  the  warranty  defcended«  either  with  or  with- 
out aftets.  Neither  did  the  ftatute  d$  donis  reftrain  the  alienations 
of  tenant  in  tail,  except  ib  far  as  they  prevented  the  land  defoend- 
sng  upon  the  iftfue  at  his  death,  or  reverting  to  the  donor  for  want 
of  iflue  iti  tail.  There  is  nothing  in  it  which,  either  diredly  or  in- 
directly, reftrains  the  tenant  in  tail  from  barring  a  remainder-man 
in  t»l,  by  his  warranty  defcending  on  him,  unlefs  perhaps  it  Ihould 
be  confidered  that  every  particular  eftate  in  reminder  is  carved 
out  of,  and  a  part  of  the  rererfion,  and  confequently  equally  entitled 
to  protedtion.  As  to  a  remainder- man  in  tail,  therefore,  the  ope- 
ration  of  warx'afity  in  rebooting  the  hdr,  remained  as  it  was  before 
the  ftacute  ;  it  barred  him  both  with  and  without  afl*ets.  This  is 
laid  down  and  explained  with  gfeat  learning  and  force  of  argument 
by  lord  chi^f  Juftice  Vaoghan,  in  his  argument  in  Bole  v.  Horton. 
^tt  his  RepOYts,  p.  560.  The  cafe  there  was,  that  Wi^iam  Veft^r 
devifed  to  Jcdin  \tity,  hi*  eldcft  fon,  a^nd  the  heirs  male  of-his 
body  ;  and  for  Want  of  fuch  ifllre,  to  Wm.  Veft^.  another  of  his 
foth  and  ih^  heits  male  of  his  body  \  ^nd  for  wamt  cf  fuch  rffoc,  fo 

#>  his 
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liii  own  ri^lit  heirs,     fohti,  upon  hh  father's  death,  entered  and 
died,  leaTiBg  iiTtie  only  two  daughters :  Wm.  theti  entered  and 
tliened  with  warranty,  and  died  without  ifibe.    The  qoeftion  was* 
whether  the  warranty  rebutted  the  daughters.    Lord  chief  juflice 
Vaoghan  was  of  opmion,  that  the  warranty^  not  being  accompanied 
with  affetSy  would  AOt  have  barred  his  own  liTues  in  tail,  ir  therd 
had  been  any,  or  the  two  daughters,  who  claimed  the  reveHlon, 
both  iifues  m  tail  and  the  reveriioners  being  prote^ed  by  the  fta* 
mte  dt  dms  :  but  he  admitted,  that  if  there  had  been  any  interme^^ 
diate  remainder  in  tail,  the  warranty^  would  have  rebutted  all  wh6 
claimed  under  that  remainder,  a  remainder  in  tail  not  being  un- 
der the  protedion  of  the  ftatnte.    The  only  point  before  the  court 
in  this  cafe  was,  upon  the  operation  of  the  warranty  to  rebut  the 
reverfioners.    Upon  this  the  court  was  divided:  the  chief  julHc^ 
tad  ju^ce  Archer  were  for  the  demandant ;  and  juftice  Wyld  and 
juftice  Atidns,  for  the  tenant.— The  next  (tatute  which  retlrained 
the  operation  of  warranty,  was  1 1  Henry  7.  ch.  20.  by  which 
tile  warranty  of  the  wife  of  her  hufband's  lands,  either  with  or 
whhont  her  fucceeding  huiband,  was  held  to  be  void.    The  laft 
ftatdte  which  has  been  enaded  for  the  purpofe  of  reflraining  the 
operation  of  warranty,  is  the  4  and  5  Ann.  ch.  16.  by  which  alt 
warrants  of  tenant  of  life  are  declared  void ;  and  all  collatefal 
warranties  of  any  anoeftor  who  has  not  an  eflate  of  inheritance  in 
pofleffion,  are  declared  void  againft  the  heir.     But  this  llatute  does 
fiot  extend  to  the  sifiehation  of  tenant  in  tail  in  pofTefHon.    The 
cotifequence  is,  that  even  at  this  day,  if  a  tenant  in  tail  in  pofTef- 
fion  difcontinues  his  eflate  with  warranty,  it  is  a  bar  with  affets  to 
his  ifitie,  and  without  afets  to  thofe  in  remamder.     Suppofing, 
therefore,  the  cotnmon  cafe  of  a  Umitarton  to  the  firft  and  other 
fons  focceffively  in  tail  male ;  if  the  iirft  fon,  when  in  pofTefiion, 
levies  a  fine,  that  is  a  difcohtinuance  of  the  remainders  to  the  other 
Ions;  and  by  reafon  of  the  warranty  contained  in  the  concord, 
it  is  a  bar  to  thetti,  even  without  affets.     It  is  i^e  &mc  if  he 
executes  a  feolliti^m,  add  accompanies  it  with  a  warranty.    It  re- 
siftins  to   dbferve,  that  no  warranty  extends  to  bar  any  eftate, 
either  in  poflTeJSOn,  reverfion,  or  remainder,  unlefs  before,  or,  at 
leift,  nt  the  time  -that  the  warranty  is  made,  it  is  divefted  or  dif- 
placed.     See  Seymour's  cafe,  10.  Rep.  96.— ^Thefe,  it  is  prefumed, 
are  the  general  outlines  of  the  doctrine  of  warranty.    The  reader 
will  obferve,  by  what  lias  been  faid  on  that  fnbjeQ,  that  at  com- 
mon law,  the  operation  of  a  warranty  to  rebut  the  heir  could  hold 
In  no  cafe  where  the  heir  claimed  the  eftate  warranted  from  the 
ancefior  by  defcent ;  for,  at  the  common  law,  wherever  the  ancef-< 
tor  had  the  inherimnce,  he  could  alien  it  from  the-iflue ;  therefof 6 
the  warranty,  as  to  the  purple  of  rebutter,  was  perfeftly  inope* 
rative.    The  ftatntes  have  made  no  alteration  in  thefe  refpedls. 
Had  it  been  held  that  the  ftatute  dt  Jonis  did  not  retrain  the  ef* 
fed  of  the  warranty  to  rebilt  the  iffufe,  ^ts  printiple  would  have 
been  broken  into,  as  the  heir  in  that  eafe  would  have  been  rebut- 
ted by  his  anceflor's  warranty  from  an  ellate  which  he  claimed 
to  take  from  him  by  defcent;  bttt  as  the  contrary  conftrnflioh 
%vas  received,  the  principle  remains  as  it  did  at  the  common  latv. 
The  confequence  is,  that  without  aiTets  the  aticeftor's  wtirrar.cy 
never  did,  and  does  not  now  bind  the  heir  in  nny  cafe,  except 
«rhere  he  tafees  hy  purchafe ;  and  that  when  he  does  take  by  pur'. 
i  chafe, 
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[Note  328.]  chafe*  it  binds  him»  either  with  or  without  aflets,  in  erery  cafe  T  '27^,bi 
where  the  contrary  has  not  been  ena^ed  by  ftatute.    Upon  enquiry  ^  ^'  ^ 
it  will  be  found,  that  the  cafes  w^ere  the  operation  of  warranty 
ft  ill  prevails  are  reduced  to  two;  the  firft,  that  by  the  conftrnfiioa 
of  the  ftatute  i/e  donis^  the  anceftor's  warranty  binds  the  ifiues  in 
tail  with  aftfets ;  the  other^  that,  at  conomon  law,  the  warranty  of 
the  ancellor,  tenant  in  tail  in  poiFeffion,  ftill  continues  (nnlefs  the 
contrary  can  be  fupported  on  the  groniKi  before  hinted  at)  to  bar 
thofe  in  remainder  without  aflets.     It  is  obfervable,  that  all  war- 
ranties are  collateral,  fo  far  as  they  are  extraneous  to  the  eftate,f 
and  by  way  of  contradiftin^ion  to  thofe  rights,  incidents,  or  quali* 
ties,  which  by  their  nature  are  inherent  in,  annexed  to,-  or  iftiiing 
out  of  the  eftaie  which  they  accompany*    In  this  fenfe  the  word 
collateral  frequently  occurs  in  our  law  books.     Thus,  i.  Rep.  lai. 
b.  an  ufe  at  common  law  is  faid  to  be  a  truft  or  confidence,  not 
iftuing  out  of  land,  but  a  thing  colUutrtd,  annexed  in  privity  to  the 
eftate.     In  the  fame  fenfe  it  is  ufed  in  the  well-known  diftindtion 
between  thofe  powers  which  are  faid  to  be  relating  to  the  land, 
and  iollateral  powers.    Thus,  whether  the  warranty  defcends  ItneaUy 
or  collaterally,  whether  the  eftace  and  the  warranty  defcend  from 
the  fame  perfon  or  from  different  perfbns,  and  whether  the  war-^ 
ranty  is  confidered  as  to  its  operation  of  rebuttine-the  heir,  or  of 
entitling  the  alienee  to  vouch  the  warrantor,  it  is,  in  its  natare# 
collateral  to  the  cftate  which  ic  accompanies.    If  in  fome  cafes  it 
bars  the  heir  from  claiming,  and  in  others  it  does  not,  it  is  only  be- 
caofe  the  ftatute  law  has  faid,  that  in  fome  cafes  where  by  the 
common  law  ic  would  have  operated  as  a  bar,  it  ftiall  no  longer 
have  that  operation  ;  and  if,  by  the  ftatute  dedmst  the  warranty  of 
tenant  in  tail  did  not  bar  the  iftue  without  aflets,  but  barred  it  with 
aftTets,  this  is  not  from  any  pre-eftabii(hed  diftinf^ion  between  lineal 
and  collateral  warranty,  but  becaufe  the  judges,  upon  the  con-< 
ftrufllon  of  the  ftatute  de  donii,  held  the  iftues  in  tail  and  the  rever« 
iioner  ftiould  not  be  deprived  of  the  eftate  by  the  indired  and  cir- 
cuitous operation  of  warranty,  when  that  ftatute  had  declared  they 
ftiould  not  be  deprived  of  it  by  the  dire£i  alienation  of  common-law 
conveyances.— -The  chief  part  of  the  obfervations  offered  to  the 
reader  in  this  note,  are  grounded  on  what  was  faid  by  lord  Vaugham 
in  the  argument  above  referred  to :  he  concludes  it  by  faymg, 
'<.  The  dodrine  of  the  binding  of  lineal  and  collateral  warranties, 
•^  or  their *not  binding,  is  an  extradion  out  of  men's  brains  and 
''  fpeculatlons  many  fcores  of  years  after  the  ftatute  dc  donis.^^ 
**  And  if  Littleton  (whofe  memory  I  much  honour)  had  taken  that 
"  plain  way  in  refolving  his  many  excellent  cafes  in  his  Chap* 
«  ter  of  Warranty,  of  faying  the  warranty  of  the  anceftor  doth 
•*  not  bind  in  this  cafe,  becaufe  ic  is  reftruned  by  the  iiatute  of 
<«  Gloucefter,  or  the  ftatute  de  donis ;  and  it  doth  bind  in  this  cafe, 
**  as  at  che  common  law,  becaufe  not  reftrained  by  either  ftatute 
«  (for  when  he  wrote  there  were  no  orher  ftatutes  reftraining 
«f  warranties,  there  is  now  a  third,  ii  H.  7.)  his  dodtrine  of  war- 
**  ranties  had  been  more  clear  and  fatisfadory  than  now  it  is, 
''  bein^  intricated  under  the  terms  of  lineal  and  collateral ;  for 
«*  that  in  truth  is  the  genuine  refolution  of  moft,  if  not  of  all  hia 
**  cafes ;  for  no  man's  warranty  doth  bind,  or  not,  diredly,  and 
**  a  priori^  becaufe  it  is  lineal  or  collateral ;  for  no  ftatute  reftraina 
**  any  warranty  under  thofe  terms  from  binding,  nor  no  law  xn«- 
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"  ftitutes  any  warranty  b  thofe  terms ;  but  thofe  are  reftraints  by 
*'  confequent  only  from  the  reftraints  of  warranties  made  by  fla* 
"  tutes.''  Vaugh,  375.— Lord  Holt  is  alfo  reported  to  have  faid, 
**  The  true  rcafon  of  collateral  warranty  was  the  fecurity  of  pur« 
^  chafers,  and  for  their  encouragement;  as  alfo,  for  the  eila« 
"  bli(hing  and  fettling  the  eftates  of  fuch  as  were  in  by  title,  or 
"  defcent  caft  ;  and  this  was  the  only  fecurity  fach  perfons  could 
*'  have  at  common  law.  And  becaufe  the  eftace  of  fuch  perfons 
*'  as  are  in  by  title  are  much  favoured  in  law,  thefe  covenants 
'^  that  were  fey  ftrengthening  of  thfm  were  favoured  likewife. 
"  And  in  thofe  days  there  was  iie-iieed  of  lineal  warranty ;  but» 
**  however  the  force  of  that  is  taken  away  by  the  flatute  of  iiojtis, 
"  and  common  recovery  is  not  upon  the  fuppoiition  of  recompence 
*'  in  value,  and  never  was  within  the  (latute,  but  always  as  much 
"  out  of  it  as  if  it  were  fo  mentioned  by  exprefs  words/'  And 
this,  be  faid,  was  my  lord  Hale's  opinion*  1 2.  Mod.  512. 

376*  b«  1      (i)  In  a  late  very  difUnguiflied  publication  it  is  obferved,  that,  [Note  3tgJl 
^  where  there  is  a  gift  to  A,  and  his  heirs  for  ever,  or  to  A*  and 
^'  the  heirs  of  his  boidy  begotten,  the  iirft  words  (to  A,)  create  an 
^  eflace  for  life ;  the  latter  (to  his  heirs,  or  the  heirs  of  his  body) 
*'  create  a  remainder  in  fee,  or  in  tail,  which  the  law,  to  prevent 
**  an  abeyance,  refers  to  and  vefts  in  the  anceftor  himfelf,  who 
*'  is  thus  tenant  for  life,  with  an  immediate  remainder  in  fee  or 
*'  in  tail;  and  then  by  the  conjunfUon  of  the  two  eftates,  or  the 
'*-  merger  of  the  lefs  m  the  greater,  he  becomes  tenant  in  fee,  or 
*<  tenant  in  tail  in  pofleffion."     Stc^r  Wm,  Blackfione*^  argnmenc 
in  the  cafe  of  Perrin  v.  Blake,  publifhed  by  Mr.  Hargrave  among 
his  tra£b,  fbl.  500.     This  expofition  of  the  expreflion  in  queilion 
he  afterwards  applies,  with  great  ability,  in  his  inveiligaiion  of 
the  rule  in  Shelley's  cafe*    He  lays  it  down  as  the  great  funda« 
mental  maxim  upon  which  the  conftrudion  of  every  devife  mull 
depend,  that  the  intention  of  the  teftator  ihall  be  fully  and  punc- 
toally  obferved,  fo  far  as  the  fame  is  con fiftent  with  the  eAabliihed 
rules  of  law,  and  no  farther.    He  makes  a  dillindlion  between 
thofe  rules  of  law  which  are  to  be  confidered  as  the  fundamental 
niles  of  the  property  of  this  kingdom,  and  are  therefore  of  that 
eflential,  permanent  and  fubftaniial  kind,  which  cannot  be  ex* 
ceeded  or  tran&reffed  by  any  intention  of  a  teftator,  however 
dearly  or  mani^Alv  expreiTed  ;  and  thufe  rules  of  a  more  arbi-* 
trary,  technical,  and  artiAcial  kind,  which  the  intention  of  a  tefla* 
tor  may  controul.    He  then  fuppofes  that  there  is  a  third  dafs  of 
rules,  of  a  (Ull  more  flexible  nature.     Among  the  rules  of  the  £rft 
dafs  he  reckons  thefe :  that  every  tenant  in  lee  iimple,  or  fee  tail, 
fliall  have  the  power  of  alienating  his  ellates,  by  the  feveral  modes 
adapted  to  their  refpeftive  interefts ;  that  no  difpofition  ihall  be 
allowed,  which  in  its  confcquence  tends  to  a  perpetuity;   tha^ 
lands  (hall  defcend  to  the  eldeft  fon  or  brother  alone,  or  to  all  the 
daughters  or  fifters  in  partnerihip.    Among  the  rules  of  the  iccond 
dafs  he  reckons  thofe  rules  of  interpretation  by  which  the  courts 
invariably  conftrne  particular  modes  of  exprcflion  to  denote  a  par** 
ticdar  intention  in  the  teftator*    Thus,  fays  he^  if  a  man  devifes 
his  land,  bdng  freehold,  to  another  generally,  without  fpedfying 
the  duration  of  his  eilate,  the  courts  confider  it  as  evidence  that  he 
intended  the  devifee  ihodd  be  only  tenant  for  life ;  but  if  he  de« 
vifes,  in  like  Aanner#  a  chattd  imceneft,  the  couru  confider  it  to  be 
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[Note  329.3    evidence  of  his  intention  that  the  devifee  flioold  have  the  total  r^^^g^l^l 

property.     Among  the  rules  of  the  third  clafs  he  reckons  the  rule  ^*^/    *    ''' 
in  Shelley^s  cafe.     Having  admitted  that  the  iecoad  and  third' 
clftfs  of  rales  allow  of  exceptions*  when  it  appears  to  be  the  teT- 
t^tor's  intention  that  the  operation  of  his  dcVife  fliouid  be  dif^ 
ferent  from  that  which  the  legal  operation  of  the  words  in  which 
it' is  penned  would  be,  he  adds,  that  this  intendoo  fiiall  not  have 
this  effect,  unfefs  it  is  manxfeft  and  cefcain;  To  that  if  his  intention 
that  his  wofds  (bould  operate  contrary  to  their  technical  and  legal 
import,  does  not  appear  byexprefs  words^  or  by  neceflary  impti- 
Cation,  the  legal  operation  of  the  words  raoft  take  efi«d.'   He  ap- 
plies this  role  to  the  cafe  of  Perrin  v.  Blake«     He  argaes,  that  it 
does  not  appear  by  any  evidence  that  the  teftator  intended  hi» 
v/ords  (houfd  not  have  their  legal  operation  :  he  fays,  the  queftion 
fs>  not  wliether  the  teflator  intended  the  anceftor  ihookl  or  fhooki 
not  have  a  power  of  alienating  the  lands  devifed  to  him,  or  flioold 
have  only  an  eAate  for  his  life.    He  admits  it  to  be  dear^  that  he 
intended  the  anceftor  ihoold  not  have  a  power  of  alieoating  the 
lands,  and  that  he  fhould  take  only  an  cibite  for  his  hie :  but  the 
real  queftion,  he  fays,  is,  how  the  heirs  were  intended  to  take,  whe^ 
ther  as  dcfcendants  or  pnrchafers/   If  the  teifaitor  intended  the/ 
ihould  take  as  purchasers,  the  ancellor  remained  tcBxnt  for  Hfe  $ 
if  he  meant  they  ihoald  take  by  defcent^  or  had  formed  no  inten- 
tion abont  the  matter,  then,  iays  he,  by  operation  and  confeqnence^ 
of  law  the  inheritance  is  veiled  in  the  anceilor.  -  He  fays,  that  in 
the  cafe  of  Perrin  and  Blake,  it  is  neither  clearly  exprdTed  nor 
manifeftly  to  be  implied  from  any  part  of  the  teftator*s  will,  that 
he  intended  the  heirs  ihould  take  as  pnrchafers  :  he  therefore  con* 
eludes,  that  the  words  in  queftion  fhould  be  conflrued  according  to 
their  legal  operation ;  and  confeqoently,  that  in  conformity  to  the 
rule  laid  down  in  Shelley's  cafe>  they  fhould  operate  not  as  words 
of  purchafe,  but  as  woras  of  defcent,  and  the  anceilor  therefore 
take  an  eUatb  in  tail.-— il/r.  Hargrovi,  in  his  obfervations  concern-. 
ing  the  rule  in  Shelley's  cafe,  remarks,  that  thofe  who  wiih  to  avoid 
the  rule,  avow  that  they  confidcr  it  as  fubordinate  to  the  inten- 
tion of  the  teflator,  as  a  mle  of  interpretation,  as  merely  a  techni- 
cal conflrn£lion  of  words,  winch  yields  to  the  intention  whenever 
they  are  oppofed  to  each  other  ;  that  as  foon  as  they  difoover  that 
it  is  not  the  tellator's  intention  that  the  firil  taker  fhould  have  a 
power  of  barring  the  entail  to  hb  heirs,  they  think  the  vidlory  ovtr 
the  rule  is  complete.    On  the  other  hand,  thofe  who  wifh  to  fup- 
port  the  rule  infifl,  that  it  is  a  rule  of  interpretation,  eflabliihed 
on  decrees  of  the  moft  authoritative  decifions,  which  cannot  be 
departed  from  without  levelling  the  great  land  marks,  by  which 
the  titles  to  real  property  are  afcertained,  and  eilaWfhing  in  their 
room  a  monflroas  latitude  of  uncenain  and  arbitrary  conftmdion. 
He  fays,  he  finds  fomething  to  approve  and  fomething  to  condemn 
on  both  fide^  of  thefe  difcordant  comments  upon  the*  role;  and 
that  in  both  there  is  one  common  error.    To  the  opponents  of 
the  rule  he  admits,  that  where  the  role  would  difappoiot  a  lawful 
intention  fnfficiently  expreffed,  it  oneht  not  to  be  effeded.    Bo^ 
he  aiks,  whether  the  intention  is.lawfnl.    The  rule,  as  he  coafidcra 
it,  is.  a  condafion  of  law  upon  ceoain  pniiciple»-«^o  ablointe,  as  not 
to  have  any  thing  to  fay  to  the  intention,  if  thefe  premifet  reidljr 
belong  to  the  caJe ;  and  thefe  premifes,  he  infifts,  aie  im  intentkNi' 
by-  htm  of  the  bod^  or  other  words  of  inheraanc^  to'coasf  re^^ 
•    •  .  ,  -  hcnd 
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hend  the  whole  Hne  of  heirs  to  the  tenant  for  lift,  and  fo  to  build 
a  focceiSon  upon  his  preceding  eflate  of  freehold.  This  being  {o, 
if  in  fach  cafes  the  word  hnn  is  afed  in  that  its  large  and  proper 
ienft,  it  is  a  contradifdon  to  the  raie»  to  intend  that  Hie  remainder 
to  the  heirs  (hall  operate  by  pnrchaTe,  and  fach  intent  is  not  law- 
ful ;  fo  that  it  is  incumbent  on  thofe  who  oppofe  this  application  of 
the  rule*  to  ihew»  that  the  viford  btirs  h  ufed  in  a.  quahfied  fenfe* 
ftnd  intended  merely'  to  defcribe  certain  perfons,  who,  at  the  death 
of  the  tenant  ibr  life,  may  anfwer  that  defcription*  and  to  give  a 
fucceffion  of  heirs  to  them :  this  being  fliewn,  the  rule,  he  fays»  no 
longer  applies.  But  nothing  lefs  than  its  appearing,  that  by  thtf 
heira  of  the  body  or  heirs  general,  the  whole  line  anid  fucceflion  of 
heirs  to  the  tenant  for  life,  or,  hi  other  words,  the  whole  of  his  in-* 
heritable  blood  was  not  meant^  can  deliver  the  cafe  from  the  rulfc« 
He  fays»  that  the  genuine  rule  in  Shelley's  cafe,  is  part  of  an  an* 
dent  po^cy  of  the  law  to  guard  againfl  the  creation  of  eftates  of 
bheritance,  with  qualities,  incidents,  or  reftrtdtions,  foreign  to  their 
nature.  Thus  it  is  one  of  the  properties  of  an  eftate  in  fee  fimple, 
that  it  may  be  alienated  by  the  party  feifed,  fo  that  a  condition  not 
to  alien  is  void  at  law.  Thus  curtefy  and  dower  are  incidents  to 
eftates  of  inheritance,  and  infeparably  annexed  to  them ;  that  thefe 
known  examples  of  incidents,  infeparable  from  inheritance,  lead  to 
ft  difcovery  of  a  foundation  for  the  rule,  which  in  a  moment  ren- 
ders it  pwamouht  to,  and  independent  of  private  intention.  It  is 
one  branch  of  a  policy  of  law,  adopted  to  prevent  annexing  to  a 
real  defcent  the  qualides  and  properties  of  a  purchafe,  and  fo  is 
calcttUted  to  render  impoilible  the  creadon  of  an  amnhibious  fpe* 
cies  of  inheritance;  that  is,  an  eftate  of  freehold,  with  a  perpetual 
fucceffion  to  heirs,  widiout  the  other  properties  of  inheritance ;  ia 
other  words,  an  inheritance  in  the  firft  ancefbr,  with  the  privilege 
of  veiling  in  the  heirs  by  purchafe  the  fucceffion  of  one  to  another, 
without  the  legal  effeds  of  a  defcent,  a  compound  of  defcent,  and 
purchafe^— Such  a  commixture  would,  he  fays^  have  put  an  end  to 
nil  thofe  lines  of  diftindion  by  which  we  fo  eafily  and  certainlf 
difciiminate  inheritances  from  mere  eftates  of  freehold.  It  would 
have  been  a  continual  fburce  of  fraud  upon  feudal  tenure.  When 
the  h«r  came  into  the  tenure  by  defcent,  the  lord  was  entitled 
10  thofe  grand  fruits  of  military  tenure,  wardihip  and  marriage  % 
but  if  he  took  by  purchafe,  only  the  trifling  acknowledgment 
of  relief  was  due  to  the  loid.  If  the  heir  were  allowed  to  foc- 
teed  by  purchare*  it  would  defeat  tiie  fpedalty  creditors  of  the 
anceftor ;  it  would  have  fufpended  all  actions  for  the  inheritance 
of  land.  If  private  intention  had  been  permitted  to  annex  to 
real  heirfhip  the  contradi^on  of  taking  by  purchafe,  what  pnn« 
eiple  of  our  law  would  have  remained  to  reuft  ilrippiirg  the  title 
by  fucceffion  of  all  the  other  efkGin  and  confequences  legally  ap- 
propriated to  it  ?  Why  might  it  not  have  given  to  purdiafe  the 
qualities  of  defcent  ?  It  is  a  pofitive  rule  of  our  law,  that  a  man 
cannot  raife  a  fee  fimple  to  hu  own  right  heirs  as  purchafers, 
either  by  legal  conveyance,  or  by  conveyance  to  ufes.  hy  this 
it  is  meant,  that  where  the  ancedor  wills  that  at  his  death  his 
heirs  fhall,  by  gift  from  him,  come  to  that  very  inheritance  which 
the  law  of  decent  and  fucceffion  throws  upon  them,  it  u  con- 
ftrued  as  a  vain  and  fruitlefs  attempt  to  give  tnat  to  the  heirs  which 
the  law  vefts  in  them.  It  amonnts  to  a  prohibidon  opon  the  an^ 
ceflor  againft  m$idng  his  hdrs  pnrchafers,  by  giving  at  his  death 
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[Note  329.]  yf^ii^i  the  law  confers  without  his  «d.    But  this  role  applies  onljr  ('ijSm  h*] 
to  the  ads  of  the  anceftor ;  it  was  therefore  requi£te  to  have  a  like  *-'''  ^ 

barrier  as  to  ads  between  perfoas  not  ftanding  in  that  relation  to- 
wards each  other*     This  is  effeded  by  the  rule  in  Shelley's  cafe* 
Thus  expUiried»  fays  hci  the  rule  in  Shelley's  cafe  can  no  longer 
be  treated  as  a  niedium  for  difcorering  the  teftator's  intention. 
The  ordinary  rules  for  the  interpretatioa  of  deeds  flionld  be  firft 
reforted  to.     When  it  is  once  fettled  that  the  donor  or  teftator  has 
iifed  words  of  inheritance,  according  to  their  legal  import;  has 
applied  them  intentionally  to  comprize  the  whole  line  of  heirs  to 
the  tenant  for  life ;  has  made  him  the  terminus^  by  reference  to 
whom' the  fucceffion  b  to  be  regulated ;  then  the  rtile  in  Shelley's 
cafe  applies,  and  the  heir  (hall  not  take  by  parchaie.    But  if  if 
ihall  be  decided  that  the  teftator  or  donor  did  not  mean  to  involve 
the  whole  line  of  heirs  to  the  tenant  for  life ;  did  not  mean  to 
ingraft  a  fucceffion  on  his  eftatCi  and  to  make   him   the  ancef* 
tor  or  terminus ;  but  inftead  of  this,  intended  to  ufe  the  word 
heirs  in  a  limiied>  reflridive,  and  qoaliied  feofe }  intended  to  point 
at  that  individoal  perfon  who  flioold  be  the  heir  at  the  moment  of 
the  ance dor's  decease ;  intended  to  give  a  diftind  eftate  of  freehold 
to  fuch  fmgle  heir«  and  to  make  his  or  her  eft  ate  of  freehold  the 
ground-wcrk  of  a  fucceffion  of  heirs ;  to  conftrue  him  or  her  the 
ancedoA  terminus,  or  llock>  for  the  fucceftion  to  take  its  coarfe 
from  :— >in  every  one  of  thefe  cafes*  the  premifes  are  wanting  upon 
which  the  rule  in  Shelley's  cafe  interpofes  its  authority,  and  the 
rule  therefore   becomes  extraneous   matter.— -Previoufly  to  Mr* 
Hargrave's  publication,  the  rule  in  quellion  had  been  difcufled* 
with  inhnice  learning  and  ability,  by  Mr,  Femrne^  in  his  EHTay  on 
Contingent  Remainders,      In  this  jadly  celebrated  work»  Mr. 
Fearne  obferves,  that  the  rule  in  Shelley's  cafe  is  fuppofed  to  have 
been  originally  introduced  to  prevent  frauds  upon  the  tenure;  and 
that  if  fuch  a  limitation  had  been  conftrued  a  contingent  remainder^ 
the  ancelVor  might,  in  many  cafes,  have  dedroyed  it  for  his  own 
benefit ;  if  not,  he  might  have  let  it  remain  to  his  heirs  in  as  bene- 
ficial a  manner  as  if  it  had  defcended  to  him,  at  the  fame  time  that 
the  lord  would  have  been  deprived  of  thofe  fruits  of  the  tenure, 
which  would  have  accrued  to  him  upon  a  defcent.     He  then  mi- 
nutely and  accurately  examines  all  the  cafes  upon  the  fubjed» 
which  bad  come  before  the  courts  of  law  and  equity,  and  inveiU- 
gates  vtx"^  fully  the  principles  upon  which  they  were  determined* 
He  fay 5;,  "  that  in  the  caie  of  Perrin  and  Blake,  the  queftion  is 
"  not  whether  the  words,  heirs  of  the  hady^  may  not,  under  certain 
*<  circumtlances,  be  taken  as  words  of  purchafe ;  but  whether  thofe 
«<  words,  Handing  perfed,  independent,  and  unexplained,  and  pre^ 
<'  ceded  by  a  limitation  of  the  legal  freehold  to  the  anceftor  in  tha 
««  fame  will,  have  ever  been  conftrucd  as  words  of  purchafe,"    To 
this  he  replies,  <'  that  not  one  of  the  cafes,  till  that  of  Perrin  and 
*<  Blake,  can  fairly  be  urged  in  fupport  of  an  affirmative  anfvver  to 
V  that  quellion."     The  three  very  maftcrly  performances  referred 
to  in  this  note,  will  make  the  reader  fully  acquainted  with  the  ge- 
neral merits  of  the  cafe  in  quedion,  and  of  the  feveral  points  of 
legal  learning,  upon  the  dilcuilion  of  which  it  either  immsedi- 
ately  or  incidentally  depends.     But  as  the  fubjed  is  necelTarily 
of  a  very  abftrufe  and  intricate  nature,  and  the  arguments  ufed  in 
fupport  of  the  diiferent   opinions   refpeding   it  are   neceflarilr 
complicated  and  interworen  witlPone  another*  the  following  di^ 
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crimination  of  the  leading  points  upon  which  the  deciiion  of  the 
cafe  muft  nltimately  turn,  will>  perhaps,  be  ufeful  to  thofe  who 
wifh  to  obtain  an  accurate  knowledge  of  the  dodrine  in  difpute. 
•— !•  Let  us  firft  fuppofe,  that  after  a  devife  to  a  man  for  life,  and 
a  fubfeqaent  devife  to  the  heirs  of  his  body,  the  tellator  in  ex- 
prefs  words  declares  it  to  be  his  intention,  that  by  the  devifes 
in  queftion  he  means  to  give  the  anceftor  an  eflate  for  his  life 
only,  and  to  give  an  eftate  in  fee  by  porchafe  to  his  heirs :  Is  the 
rule  in  qaeftion  of  that  very  rigid  and  forcible  nature,  as  to  be  un« 
affeded  and  uncontrouUd  by  theft  expre/s  nvon/sF'-^lL  If  the  anfwer 
to  this  queiHoB  is,  that  the  exprefs  declaration  of  the  teHator  will» 
in  this  cafe«  controul  the  legal  operation  of  the  words*  heirs  of  the 
body,  the  next  queflion  is.  Can  any  words  (hort  of  an  exprefs 
declaration  have  this  effcd  ?  or,  in  other  language.  Can  that  rule 
be  t9Htrotded  By  ^words  of  mplicatiotf  P^^IL  If  the  anfwer  it  in  the 
affirmative,  the  next  enquiry  is.  Whether,  to  form  fuch  an  implica* 
tion  as  will  controul  the  rule,  it.is  fuiEcient  that  it  appears  to  be 
the  teftator's  intention  that  the  aneefior  ihould  takt  an  ejiattfnr  hii 
life  only  f'^lW .  Or,  Muil  it  alfo  appear  to  be  his  intention  that 
the  heirs  ihould  take,  not  as  defcendants,  bat  as  purchafers  f^-m 
V.  MuH  it  alfo  appear  how  or  <what  efieaes  he  intends  the  heirs  to 
take  ?-*-VL  And  hoqv  and  tohat  eftaus  may  the  heir  take  by  the 
law  of  England,  his  anceftor  taking  by  the  fame  inftrument  aa 
eftate  for  his  life  only  ?«^Sucb,  perhaps,  will  be  the  proccfs  of  en- 
quiry, if  it  is  admitted,  that  the^e  are  cafes  where,  in  deviles  of 
this  nature,  the  heirs  will  take  by  purchafe :  but  if  that  is  not  ad* 
milted ;  if  it  is  afterted,  that  where  a  teftator  has  once  devifed  ta 
a  man  for  life,  and  afterwards  to  the  heirs  of  his  body,  w  other 
words,  however  pofitive  and  exprefs,  (hall  controul  the  legal  ope*» 
ration  of  the  words,  heirs  of  his  body  ;  it  will  then  remain  to  in- 
quire into  the  ground  of  the  fuppofed  inflexibility  and  rigidity  of 
the  rule.*— I.  Is  it  that  it  is  againft  the  law  of  the  land,  that  lands 
ihoold  be  conveyed  to  the  anceitor  for  life  with  fuch  eftate  or 
eftates  in  remainder  to  the  heirs  of  his  body,  as  thofe  heirs  mufl 
be  fuppofed  to  take,  if  they  take  as  purchafers  ?— 'To  refolve 
this  qaeftion  with  accuracy,  it  ihould  firft  be  fettled  what  eftate  of 
eftates  the  heirs  of  the  body  would  take  under  this  conftruAion  ; 
and  then  it  fliould  be  fuppofed  that  fuch  eftate  or  eftates  are  de« 
vifed  by  the  moft  accurate  andfcientific  legal  expreifions :  if  devifea 
fo  worded  would  be  held  contrary  to  law,  the  neceftary  conclufion 
Is,  that  the  ahjea  intended  to  be  eftfeSed  by  the  teftator  is  agamjt 
laww^^II.  If  it  appears  that  fuch  eftate  or  eftates  are  not  contrary 
to  the  law,  but  it  ftill  is  contended  that  a  devife  to  one  for  life,  ana 
after  his  deceafe  to  the  heirs  of  his  body,  ihall  make  the  heirs  take 
by  defcent,  contrary  to  the  leftator's  intention,  the  only  remain* 
ing.  ground  to  fupport  that  conclufion  is,  that  to  make  the  heirt 
take  by  defcent  in  devifes  of  this  nature,  is  a  point  of  con« 
ftruftion  fy  fixedly  and  unalterably  fettled  by  judicial  determination* 
that  it  IS  not  now  in  the  breaft  of  any  court  to  deviate  from  it. 
By  inveftigating  the  rule  in  queftton  under  the  above  heads  of 
enquiry,  a  regular  and  diftind  view  may,  it  b  conceived,  be  ob* 
tained  of  the  different  points  of  law  whidi  relate  to  it,  and  of  the 
different  grounds  upon  wliick  an  opinion  npen  it  may  be  framed*' 
—It  is  greatly  to  be  lamented  that  there  ihould  be  fo  much  oncer* 
tainty  and  difficulty  in  the  applicatkm  of  a  mle  of  law,  to  which  reti 
tott  mv&  be  fo  often  had  en  the  cooftroaion  of  wills.    All  paitiei 
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[Note  329.]  Agree  that  the  rule  has  an  exigence;  bat  from  the  liberality  wUdi  T  ^yg,  M 
i^  allowed  in  ihe  condrudion  of  wills,  it  has  been  contended  that  U  -  ^' 
does  not  extend  to  thofe  devifes  to  which  it  cannot  be  applied^ 
without  defeating  the  intention  of  the  teftator.     It  is  certain  that 
no  rale  of  law  has  a  more  ancient  origin,  or  is  more  generally 
cftabli(hed,  than  that  if  a  teftator  exprefles  his  intention  dete^vely, 
cither  by  not  ofing  technical  and  artificial  terms,  or  by  nfin^ 
them  improperly,  yet  if  his  intention  can  be  colle^^ed  from  hu 
will,  the  law,  however  defedive  his  language  may  be»  will  conftroe 
Ills  words  according  to  his  intention ;  and  if  the  objed  of  it  is  war<- 
/anted  by  the  eftaoHQied  rules  of  law  and  equity,  will  admit  its 
/full  operation  and  eflfe^     It  is  equally  ceruin,  on  the  other  hand, 
that  if  the  teftator's  intention  appears  to  be  to  efied  that  which  the 
rules  of  law  and  equity  do  not  admit,  neither  the  courts  of  law 
por  the  courts  of  equity  can  allow  iu  operation.    The  firft  thing, 
therefore,  to  be  afcertained,  is,  what  the  objed  of  the  teftator  is; 
the  next,  whether  it  is  fuch  as  the  rules  of  law  and  equity  admit. 
To  determine  the  laft  point,  as  ibon  as  it  is  fettled  what  the  tefta- 
tor's  intention  is,  let  him  be  fuppofed  to  hare  exprefled  it,  not  in  the 
words  adnally  made  ufe  of  by  him,  but  in  the  moft  accurate  and 
fcientific  language*    If,  when  fo  exprefled,  its  operation  will  be  al- 
lowed, both  at  law  and  in  equity,  it  mnft  be  admitted  on  all  handa 
that  it  (hould  have  its  operation  and  effed,  notwithftanding  any 
inaccuracy  or  impropriety  ufed  by  the  teftator  in  his  method  of  ex* 
preffing  it.    But  if,  when  exprefled  in  artificial  and  fcientific  Ian* 
guage,  the  law  will  not  give  it  cffed,  it  muft  equally  be  admitted. 
that  it  is  no  longer  in  the  power  of  the  courts  to  give  it  an  opera- 
tion ;  the  fault  of  the  teftator's  will  being,  not  that  he  has  exprefled 
his  intention  inaccuraiely,  but  that  the  objed  of  his  intention  is 
unlawful.    -To  apply  this  reafoning  to  the  cafe  of  Perrin  v.  Blake. 
what  was  the  teftaror's  intention  f     Suppofin^  the  heirs  in  that 
cafe  to  take  by  purchafe,  there  are,  it  is  conceived,  but  three  con* 
llrudions  to  be  put  upon  fuch  a  devife.    The  Jirji  is,  to  fuppofe. 
that  the  devife  to  the  heirs  of  the  body  of  the  anceftor,  to  whom 
the  life  eftate  is  limited,  gives  eftates  to  his  fons  fucceffiveiy  in  tail, 
with  remainders  over  in  tail  to  his  daughters  as  tenants  in  common* 
Devifes  of  this  nature  are,  unqneftionably,  conformable  to  law. 
They  are  the  modifications  of  property  moft  ft^quently  introduced 
in  the  fettlements  of  real  eftates.    It  follows,  that  if  the  words  of 
the  teftator  are  conftrued  in  this  fenfe,  they  are  onobje£tionab]e  in 
point  of  law.    But  the  courts  of  law  have  not  thought  themfelvea 
warranted  to  conftrue  them  in  this  fenfe;  this  conftrudion,  there- 
fore, muft  be  laid  afide.    TYit/ecend  crniftruQion  isg  to  fuppofe,  that 
the  teftator's  intention  is  to  give  the  anceftor  an  efttte  of  freehold, 
and  to  veft  the  inheritance  in  the  perfon  who»  at  the  time  of  the 
anceftor 's  deceafe,  ftiould  be  the  heir  of  his  body,  and  to  make  that 
perfon  the  ftock  of  the  inheritance.    It  muft  be  admitted,  that  thia 
i$  perfedly  lawful ;  and  there  is  no  doubt  bot  a  difpofition  of  thb 
nature,  if  framed  in  proper  language,  would  be  ffood,  not  only  in 
a  will,  but  in  a  deed.    The  queftion  then  will  be.  Whether  that 
was  the  intention  of  the  teftator  ?    It  is  obvious,  that  by  the  worda 
heirs  of  the  body,  the  teftator  means  to  comprehend  «tf  the  heira 
of  the  body  of  the  devifee ;  but  if  the  conftrutdion  here  contended 
for  be  admitted,  only  a  particular  feries  or  line  of  fuch  heirs  «kriU 
be  admiued.    None  will  be  admitted  bnt  the  perfon  vvho  happens 
u  the  lime  of  the  anceftor's  deceife  to  be  the  heir  of  his  body^ 
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and  the  heirs  of  the  body  of  that  perfon ;  all  the  other  heirs  of  the 
.body  of  the  ancefior  will  be  utterly  excluded.  Thus,  fuppoiing 
him  to  have  feveral  fons  the  eldeft  Ton  would,  at  the  time  of  the 
cedator's  deceaie,  anfwer  to  the  defcription  of  heir  of  his  body ;  he, 
therefore,  would  take  an  eftate  by  purchafe,  he  would  be  the  ftock 
of  the  inheritance,  and  from  him  the  lands  would  defcend  upon  all 
his  liTue.  But  the  devife  would  reach  no  farther;  it  would  not 
comprehend  the  other  fons  of  the  ancedor,  or  their  ifiue.  Thus, 
if  this  cooftrudion  (hould  be  received,  the  intention  of  the  tefbtor 
will  be,  to  a  great  def>ree,  abfolately  defeated.  If  there  are  no 
.ulterior  limitations  or  devifes  after  the  devife  to  the  heirs  of  the 
body  of  the  tenant  for  life,  the  reverfion  in  fee  will  defcend  on  the 
eldefk  fon;  and  he  may,  confequently,  difpofe  of  it  from  his  bro- 
thers and  their  ifiue.  If  there  are  any  fuch  ulterior  limitations  or 
devifes,  the  perfons  claiming  under  them  would  take  before,  and 
to  the  total  dufinherifon  of  the  other  brothers  and  their  i/Tue*  Of 
the  fecond  conftrudion,  therefore,  muft  be  repeateid  what  was  faid 
of  the  &T&9  that  it  is  unobje£Honable  in  point  of  law,  but  that  it  is 
not.  conformable  to  the  intention  of  the  teftator.  The  thin/  con* 
JirtUtiom  rV,  to  fuppofe,  that  the  inheritance  will  fird  veil  in  the  per* 
/on  anfwering,  at  the  time  of  the  deceafe  of  the  ancellor,  to  the 
defcription  of  heir  of  his  body ;  and  that,  on  failure  of  iflue  of  that 
perfon,  it  will  veft  in  him  who  anfwers  that  defcription  at  the  time 
of  fuch  failure  of  i£ue,  and  fo  on,  while  there  a^'e  any  fuch  heirs 
remaining*  This  conilru^on  is  conformable  in  fome  refpeds  to 
the  cafe  of  John  de  Mandeville,  mentioned  by  fir  Edward  Coke^ 
ante  26.  b.  and  fee  note  in  p.  488.  of  Mr.  Douglas's  Reports. 
The  ^neftion  then  is.  Whether  there  is  any  thing  unlawful  in  this 
intention  \  To  afcertain  this,  let  it  be  tried  by  |he  teft  above 
mentioned,  that  is,  let  us  fuppofe  it  exprefied  in  the  moft  accurate 
and  technical  language.  This  will  give  the  firft  fon  or  his  iifue, 
at  the  time  of  the  anceilor's  deceafe,  an  eftate  tail;  and  upon 
failure  of  that  line  of  iiTue,  the  lands  will  veft  for  an  efiate  tail  in 
the.  perfon  who,  at  the  time  of  the  failure  of  the  iiTi^e  of  the  firft 
taking  heir,  will  anfwer  the  defcription  of  heir  of  the  body  of  the 
tenant  for  life*  and  fo  on  till  all  the  heirs  of  his  body,  and  all  their 
i/Tue,  are  exhaufted.— -It  is  obvious,  that  a  limiution  of  this  nature 
differs  materially  from  the  limitations  adopted  in  the  firft  confh-uc* 
tion,  vis,  to  the  fons  fuccefiively  in  tail  male,  wath  remainder  to 
the  daughters  ;  for  in  that  cafe  the  eftate  veil^  immediately  in  the 
firft  taker,  and  the  other  fons,  and  all  the  daughters,  uke  vefted 
remainders  in  tail.  Bat  according  to  the  conftru6lion  we  are  now^* 
fpeaking  of,  all  after  the  firft  taker  muft  be  confidered  as  taking 
ferfirmam  doid ;  fuppofing  even  that  they  take  by  purchafe,  all  the 
eftates  after  that  of  the  firft  taker  muft  be  contingent.  In  fadt,  ie 
is  pot  very  eafy  to  afcertain  how  they  would  take«  But  certainly 
none  of  the  other  children,  or  their  heirs,  if  this  conftrudion 
ihould  be  received,  would  take  vefted  eflates  during  the  life  of  the 
firft  taker,  or  the  continuance  of  ifiTue  of  his  body :  for,  till  the 
events  in  queftion  happened,  it  muft  be  uncertain  who,  at  the  par* 
ticular  times  in  queftion,  would  anfwer  to  the  defcription  of  heir  of 
(he  body  of  the  tenant  for  life;  whereas,  according  to  the  firft  con<- 
ftrudiion,  all  the  children  would  anfwer  the  defcription  under  which 
they  are  defigned,  immediately  upon  their  refpedive  births.  Such 
is  the  eSe£l  of  this  third  coiiftru£iion.-*-Is  there  any  thing  in  the 
devifei  conftruing  it  in  this  manner,  fuppofing  it  to  be  properly  and- 
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accurately  framed,  that  combats  with  any  known  rale  of  law  ?  It 
is  certain  that  fuch  a  limitation  would  be  good/if  the  life  eftate» 
inftead  of  being  limited  to  the  anceHor  of  the  perfons  to  whom  the 
inheritance  is  afterwards  limited,  were  limited  to  a  Itranger;  as  in 
the  common  cafe  of  a  devife  to  A.  for  life^  remainder  to  the  right 
heirs,  or  the  heirs  of  the  body  of  /.  5. — Why  ihottld  its  being  x 
devife  to  the  anceftor  make  a  difference  ?  it  may  even  be  con- 
tended, that  a  limitation  and  devife  of  this  nature  have  been  alkyw- 
ed  in  equity*  In  the  cafe  of  Tipping  v.  Cofin,  Carih.  zya.  there 
was  a  limitation ;  and  in  lady  Jones  v.  lady  Say  and  Sele,  8.  Viif, 
262.  there  was  a  devife  of  a  trnft  ellate  to  the  anceftor  for  Itfe^ 
with  a  legal  remainder  after  his  deceafe  to  the  heirs  of  his  body* 
•  In  both  cafes  it  was  admitted,  that  on  account  of  the  different 

qualities  of  their  eftates,  the  freehold  being  equitable,  and  the  in- 
heritance  legal,  they  did  not  coalefce  fo  as  to  be  within  the  role  in 
Shelley's  cafe  ;  but  it  was  allowed  to  be  a  good  remainder  in  tai)» 
in  the  heirs  of  the  body  of  the  anceftor;  and  in  the  former  of  the(e 
cafes  the  ve rdiA  was  for  the  perfon  claiming  the  remainder.  It 
may  be  anfwered  (and  certainly  with  a  great  appearance  of  reafon) 
that  on  account  of  the  different  nature  and  quality  of  the  eftates, 
the  mifchiefs  intended  to  be  obviated  by  the  role  in  Shelley's  cafe 
could  not  follow  from  admitting  the  heirs  to  uke  in  thefe  cafes  by 
purchafe.  Confidering  it  with  refpe£k  to  the  feodal  principles, 
which  are  fuppofed  to  have  given  occafion  to  the  rule,  the  lord 
would  not  have  loft  the  fruits  of  his  tenure,  nor  would  the  fee  have 
been  put  into  abeyance.  This  cafe,  therefore,  proves  nothing  in 
favour  of  the  legality  of  the  eftates  to  be  raifed  by  the  conftrumoa 
here  contended  for.  This  point  is  exhaufted  by  Mr.  Hargrave's 
creatife  upon  jt.  If  the  reader  is  convinced  by  it  that  the  eftates 
to  be  raifed  by  this  third  conftrudion  are  not  fuch  as  the  law  ad* 
mils,  it  follows,  that  fnppoiing  the  devife  in  queftion  to  operate  ib 
as  to  ^ive  the  heirs  an  eftate  by  purchafe,  it  muft  be  conftrned  in 
one  of  the  three  modes  above  mentioned.  Now  the  two  firft  of 
thefe  modes  are  not  reconcileable  with  what  is  acknowledged  to  be 
the  general  fcope  and  objed  of  the  teftator's  intention ;  and  the 
third  is  not  reconcileable  with  the  laws  of  the  land.  The  confe- 
quence  is,  that  the  devife  muft  be  left  to  its  legal  operation,  and 
the  heir  muft  take  by  defcent.  But  if  the  reader  ftiould  be  of  opi- 
nion that  the  eftates  which,  if  the  third  conftrudion  is  admiued» 
will  be  created  by  the  teftator's  will,  are  fuch  as  the  law  allows, 
itill  there  will  remain  a  formidable  objedion  to  tlie  admiffion  of 
that  conftrudjon.  It  will  appear,  that  by  a  feries  of  adjudications, 
from  the  18.  £d.  II.  to  the  cafe  of  Coulfon  v.  CouUbn,  17.  Geo.  II. 
inclufively,  devifes  of  the  nature  in  queftion  have  been  conftrued 
to  veft  the  inheritance  in  the  anceftor.  Admitting  therefore  that 
the  reafon  or  foundation  of  the  conftrudion  in  queftion  is  not  now 
difcoverabie,  there  ftill  is  great  reafon  to  contend  that  it  is  binding 
on  the  courts.  This  is  by  no  means  peculiar  to  the  rule  in  Shel- 
ley's cafe.  There  are  many  other  rules  of  conftradion  received 
by  the  courts,  which  are  arbitrary,  and  fome  of  them  not  recon- 
cileable to  plain  reafon.  Stilly  being  adopted  as  roles  of  oonftroc* 
tion,  the  courts  (fometimes  even  with  an  avowed  reludance)  con« 
fider  themfelves  to  be  bound  to  fubmit  to  them.  It  remains  to  ob- 
ferve,  that  the  observations  here  offered  to  the  reader,  are  intended 
to  apply  only  to  the  devifes  of  legal  eftates,  and  to  thofe  devifea 
only  in  which  the  argomest  to  except  them  from  the  role  in  SheU 

Icy'* 
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.  ley's  caie  depends  at  the  moft  on  the  two  following  circamOances : 
lis  that  it  evidently  appears  to  be  the  teftator's  intention  to  give 
the  anceftor  an  eftate  for  his  life  only ;  and  zdly^  <hat  it  alio  evi- 
dently appears  to  be  his  intention  that  the  heirs  of  his  body  (hould 
take  by  purchaie.  If  the  teftator's  intention  appears  to  be  to 
^ve  the  anceflor  an  eftate  for  life  <H)ly»  and  to  give  an  eftate  bf 
purchaie  to  the  heirs  of  his  body ;  and  if*  6e/i^t4  this,  his  intention 
IS,  that  by  the  devife  to  the  heirs  the  inheritance  ihould  veft  in  that 
individnal  heir  who,  at  the  time  of  the  deceafe  of  the  tenant  for 
life^  fliall  be  the  heir  of  his  body,  and  the  heirs  of  the  body  of  that 
perfon,  and  that  the  devife  ihonid  reach  no  farther ;  or  his  inten- 
tion is,  that  the  inheritance  ihould  defcend  upon  the  fons  of  the  te- 
nant for  life  facceffively  in  tail,  with  or  without  remainders  to  the  • 
daughters  ;  and  this  ulterior  intenuon  appears  /rom  any  ethtr  part 
of  the  will,  either  by  plain  declaration,  or  clear  implication;  then, 
as  there  is  nothbg  unlawful  in  this  difpofition  of  his  property^ 
there  is  no  rule  of  law  or  equity  that  ftands  in  the  way  of  luch  con« 
ilruAion.—- But  this  ulterior  conftruAion  is  not  to  be  implied  from 
the  mere  circnmftances  of  an  eftate  for  life  only  being  given  to  the 
anceftor,  and  its  appearing  either  by  exprefs  words  or  implication^ 
that  it  was  his  intention  to  give  an  eftate  by  purcbafe  to  the  heirs. 
•—It  may  be  faid  this  brings  the  matter  to  as  much  uncertainty  as 
attended  it  before :  but  fardy  that  is  not  the  cafe.  Numberldii 
ms  the  cafes  refpeding  the  point  in  ^ueftion  are,  there  are  few  in. 
deed  in  which  this  ulterior  explanation  of  the  words,  heirs  of  the 
body,  occurs.  See  thofe  cited  by  Mr.  Juftice  Blackftcme  in  Mr« 
Hargrave*s  Trades,  505,  5o6.«-»Since  the  publication  of  this  note* 
the  rale  in  Shelley's  cafe  has  again  been  elaborately  difcofled  bf 
Mr*  Feame  in  the  valuable  additions  inferted  in  his  fourth  edition 
of  hii  Efiay.  The  learning  refpeding  it,  particularly  with  a  view 
to  its  application  to  decided  cafes,  and  to  thofe  which  occur,  or 
are  likefy  to  occur  on  it,  in  pradice,  has  been  ably  colledled  and 
arranged  by  Mr.  Prefion^  in  his  SucfinS  Vitw  &f  tbt  JUJi  in 
ShilUy't  Ca/4. 

\V7Q*  b*  1      (  0  ^n  ^ome  of  the  former  notes,  there  has  been  found  occafion  to  [Note  330.I . 

^*^^^*      *"*  anticipate  many  of  the  obfervations  which  otherwife  would  have  ^ 

occurred  upon  this  and  the  three  preceding  Se^ons.  See  ante 
^03.  b.  n.  I.  2i6.  a.  n.  a-  223.  b.  n*  i.  and  particularly  327*a. 
n*  2.— It  may  however  be  further  obferved,  that  this  is  one  of  the 
many  attempts  which  have  been  made  at  different  times  to  prevent 
the  exercife  of  that  right  of  aUenation  which  is  infeparable  from 

y  the  eftate  of  a  tenant  in  tail.    The  chief  of  them  are  ftated  in  a 

very  pobted  manner  by  Mr.  Knowler,  i.  Burr.  84.  He  obferves, 
that  the  power  to  fu^r  a  common  recovery  is  a  privilege  in- 
leparably  incident  to  an  eftate  tail :  it  is  a  fmftas  aliemandh  which 
is  not  reftrained  by  the  ftatute  Jt  donisf  and  has  been  fo  confidered 
ever  iince  Taltarum's  cafe  [i2«  £•  4.  14.  b«  p.  16.]  And  thit 
power  to  fuffer  a  common  recovery  cannot  be  reftrained  by  condi- 
tion, limiution,  cnftom,  recognizance,  ftatute,  or  covenant.  That 
it  cannot  be  reftrained  by  condition,  appears  by  Co.  Litt.  223.  b. 
224.2.  and  Sonday's  cale,  9.  Rep.  128.— That  it  cannot  be  re- 
ftrained by  limitation,  appears  by  Cro.  Jac  696.  Foy  v.  Hinde*. 
and  by  Sonday's  cafe,  and  other  booksd— That  it  cannot  be  re- 
ftrained by  cuftom,  appears  by  the  cafe  of  Taylor  and  Shaw,  in 
Carter  6.  and  az^^Iliat  at  cannot  be  reftrtined  by  recogniseance* 

or 
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^  by  flame*  appears  4if  Fttol's  afe,  dteA  hi  Moore  Sio— That 
k  cannot  be  reftraioed  hy  covena«t»  appears  by  tbe  caie  of  Coffin^ 
T.  Plnanaer,  u  Peere  Wins.  *o4.-«>Tliat  mi  atteffpc  lo  {»Scr  » 
cemmoB  recovery  canaot  be  rf  ftraineii*  appear*  by  Corbet's  caft# 
k  the  !•  Rep.  S3.  Mildmav's  cafe,  in  the  oL  Rep.  4a  and  the  cafe 
of  Fierce  w»  VJik,  in  1.  Veiiar,  |2i.  And  that  a  copclnfaa  t^ 
fuier  a  recovery  cannot  be  retrained,  appears  by  Mary  Pordag- 
lon's  cale,  hi  the  10.  Rep.  5  5^—One  of  the  hiA  attempts  to  eftaMUb 
ft  perpetuity  was  nade  in  the  wiU  of  John  dake  of  Marlborouhb 
where  a  power  was  given  to  tmfices*  oft  Ihe  birth  of  l^e  £0$ 
of  the  feveral  perfons  therein  acntioaed^  to  revoke  tbe  ufea 
limited  to  thofe  kuis  in  tail  male;  and  in  lien  thereof^  to  KcMt  the 
eftates  to  the  nfe  of  focb  font  for  their  ]ivos»with  imawdintc  re« 
maindcfs  to  the  refpefUve  fpns  of  ibch  Ions  feveraUy  and  fiiocefr 
ively  in  tail  male.  Lord  Northngton*  i»  1759b  dedaied  this 
clauK»  as  it  tended  toa  perpetoityi  and  was  repognabt  to  the  eCate 
liffiiled»  was  void  and  of  no  tSeGL  There  was  an  appeal  from  this 
decree  to  the  lords.  And  after  hearinj^  counfel  apon  k,  the  jndges 
were  ordered  to  attend  j  and  their  opinioii  wa»aiked»  **  Whether l>y 
«*  the  rules  of  law  an  eftate  uil  liflsited  to  the  afe  of  perlbns 
^  nnl»ora  by  any  deed  or  will»  can*  by  virtne  of  any  power  giveo 
^  by  iuch  deed  or  will  to  truiiees,  be  revoked  upon  the  hirm  of 
•*  fuch  perfons*  and  a  new  eAate  limited  to  fuch  perfoas  br  thdi 
^  fives  refpettvely»  with  remainder  10  their  iflhe  fecceffively  io  tail 
^  male  I*?  The  iord  chief- jnftice  of  the  coaunon  pleas  deliyercd 
the  nnaniawas  opinion  of  the  jodges  in  the  negative.  The  utmoft 
f  retch  towards  a  perpetuity  which  the  courts  have  hitherta  allowed. 
is  through  the  inedtum  of  an  exerciie  of  a  power  of  appoiotmeat 
Smited  in  a  deed  or  will.  If  the  objeds  of  tbe  power  be  not  re« 
flrained  to  any  particular  defcriptkm  of  peribnsy  but  defigned  gene^ 
tally  to  be  fuch  perfons  as  the  party  to  whom  the  power  is  given 
ftall  appoint^  there  is  no  queftioa  but  he  may  appomt  life  eftates^ 
withreskainders  over,  in  the  iame  manner  as  he  mghx  do  by  a  Tub* 
flantive  original  conveyance*  notwithftanding  the  peribns  to  whooi 
the  life  efiates  are  appointed  were  not  in  exiiunce  at  the  time  of  the 
execution  of  the  conveyance  in  which  the  power  is  contained.  But  it 
leems  to  be  otherwile^  if  the  objeds  of  the  power  are  retrained  to  any 
pariicoUur  deicription  pf  perfons«  as  to  tbe  children  of  the  appointor* 
^e  Alexander  v.  Alexander*  2.  Vea.  64a  and  Robinfon  v.  Hard* 
caille*  in  Mr.  Brown's  Rep.  of  Caies  determined  in  Chancery 
durmg  the  a6th  year  of  his  prefent  m^efty's  Reigo»  p.  aa«P«-lA 
note  2,  to  jpage  ai6»  it  was  contended*  that  the  efutes  created  by 
the  exerciie  of  powers  of  appointment  preceded  from  the  time  oif 
their  coming  into  exiilence^  all  the  ufes  limited  to  take  efiedl  in 
default  of  appointment*  and  all  the  rights  and  incidents  annexed  to 
them ;  and  coniequently*  that  in  the  cafes  where  eftates  are  limited 
to  fuch  ufes  as  a  ]>erfon  ihall  appoiotj  and  fior  want  of  appmntment* 
to  the  ufe  of  his  right  hdrs*  the  appointment  will  be  good  acainft 
the  wife's  right  of  dower ;  but  in  the  fame  note  it  is  obferved*  that 
there  are  reaibns  why  fuch  appointments  fliould  not  always  bo 
depended  upon.  The  modes  generally  ufed  to  prevent  the  wife's 
dower  feem  open  to  objedion.  Sometimes  the  eftate  is  limited  to 
^  a  pnrchafor  and  a  truftee  and  their  hairs*  but  as  to  the  eftate  of  the 
truftee  and  has  heirs  in  truft  for  the  pnrchafor  and  his  heirs*  This 
expofes  the  purchafor  to  the  chance  of  the  truHee's  dying  in  his 
fife^  in  which  c|fe  die  light  of  dower  will  attach,  apoo  tbe  eAate* 
4  Sometimes 
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Sometimes  the  eftate  is  limited  to  the  purchafor  tnd  a  trafteet  and  the 
heirs  of  the  truflee,  but  in  trail  for  the  purchafor.    Sometimes  it  it 
limited  immediately  to  the  traftee  and  his  heirs,  in  truft  for  the  pur* 
chaibr  and  his  heirs ;  but  each  of  thefe  modes  is  objedionable,  as 
they  keep  the  legal  fee  from  the  purchafor,  and  expofe  him  to  aM 
die  inconvenience  of  its  efcheating  to  the  crown  for  want  of  heini 
of  the  traftee,  or  of  its  beconung  vefted  in  infants,  married  women* 
or  perfims  refiding  at  a  diftance,  not  eafily  difcoverablct  or  not 
willing  to  j(Hn  in  the  conveyances  4required  to  be  made  of  it. 
Sometimes  even  it  may  be  coniidered  to  pafs  in  the  general  devife 
of  the  truftee's  will,  and  by  that  means  become  feuled  at  law  to 
uies  in  ftrid  fettlement,  and  therefore  not  to  be  regained  but  by  Ji 
£ne  or  common  recovery,  and  till  the  exiftence  of  a  tenant  in  tail 
not  to  be  regained  without  the  aid  of  parliament.    It  cannot 
thereibre  be  defirable  that  the  legal  fee  ftould  be  ootftanding  in  4 
traftee.    To  prevent  this,  the  eSates  may  be  firft  limited  to  fuch 
iifes  as  the  porchafor  (hall  by  deed  or  will  appobt,  and  for  want  of 
appointment,  to  the  nfe  of  a  traftee,  his  heirs  and  affigns,  daring 
the  life  of  the  purchafor,  in  troft  for  him,  and  fubjed  thereto  to  the 
nfe  of  the  purchafor,  his  heirs  and  aftigns.    If  this  method  be 
adopted,  no  donbt  will  remain  of  the  wife's  right  of  dower  being 
fiftedually  prevented ;  the  purchafor  during  his  life  will  have  the 
abftdnte  command  of  the  legal  fee,  and  at  his  death  it  will  defceni 
upon  his  heir.-**  Another  m^  is  fugeefted  by  Mr.  Fearne  in  his 
Eftay  on  Contingent  Remunders>  4U1  edition*  £oL   509.  note« 
^  The  lands,"  fays  he,  *'  may  be  limited  to  the  appointees  of  the 
**  parchaforin  the  fulleft  manner;  and  on  default  of  appointment, 
**  to  the  ufe  of  him  and  his  affigns  daring  his  life;  and  from  and 
*'  after  the  determination  of  that  eftate,  by  any  means,  in  his  life- 
^  time,  to  the  nfe  of  ibme  perfon  and  his  heirs,  during  the  natural 
^  life  of  the  purchafor,  in  truft  for  him  and  his  affigns ;  and  from 
^*  and  after  the  determination  of  the  eftate  fo  Umited  in  ufe  to  the 
^  laid  trnftee  and  his  hiaxa,  to  the  9fe  of  the  parchaforj  his  heirs 
^  and  affigns,  forever/' 

oQq,  b*l  ^')  ^'^^^  ^^  anthor  wrote,  the  htw  feems  to  be  otherwife  on.  [Note  jjt.] 
'^  *  *J  derftood;  for  'tis  now  the  common  pradice  for  infants,  having  ob* 
tained  a  privy  feal  for  that  pnrpofe,  to  fuSer  common  recoveries; 
imd  the  law  feems  to  have  been  fo  fettled  ever  fince  filunt's  cafe, 
which  is  rep<M'ted  in  Hobart*s  Keports,  page  196 ;  which  recovery 
wzB  afterwards  held  good  on  a  writ  of  error  brought*  and  infanqr 
affigned  for  error;  as  may  be  feen  in  W.  Jones  318.  Cro.  Car. 
357,  where  the  cafe  is  repented  under  the  names  of  th^  earl  of 
Newport  v.  fir  Henry  Mildmay.  See  Salk.  567*  Jfvt^u  the  i  ub 
nUtUM. 


;384'  a.]  J^ 


What 
tenninattiQia 

jufticeVaojG  ,^ ^       _.^ 

page  i26,£oold  remove  the  fcropk^  too  often  enterumed  on  tlie 
part  of  trnftees,  refpeding  the  propriety  of  their  conveying  by  the 
word  grant.  From  the  parages  here  referred  to,  it  moft  dearly  ap* 
pears,  that  the  word  grant 9  when  ofed  in  the  conveyance  of  an  eftate 
of  inheritance,  does  not  imply  a  wanranty ;  and  that  if  it  did,  the 
infertionof  any  ezpreft  covenant  on  the  part  of  the  grantor,  would 
^oalify  and  reftrain  its  force  and  operaoon  within  the  import  and 

effcft 
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[Note  332-]   cffe^kof  thai  corcBan^ as  die kw,wlfeeii  It  appears  by  ezprefs words  r^S4^  <l«l 
hour  far  the  parties  defigned  the  warranty  ihoald  cxtesd,  will  noc  t«>    T^    *3 
carry  it  £znher  by  conilraAiao.    There  is  therefore  no  reafbnable 
groond  lor  troflees  objeding  to  convey  by  the  word  iramt;  bi»t 
ferioos  objedions  may  be  railed  in  fome  cafes  to  porchalors  taking 
a  conveyance  from  them  without  it.    Thde  are  ftated  in  the  fol- 
lowing piTage  from  Bridgman's  Complete  ConTeyancer,  tqL  i^ 
^zy^'*^  Sir  Jefi-ey  Palmer's  refolotion  concerning  the  words ^/•u# 
**  and  gramt  m  a  conveyanee.    **  Sir,  1  conceive  that  care  onght  n> 
^  be  taken  is  a  comreyaoce^  of  what  nature  Ibever  it  be»  that  there 
**  be  not  therein  gnn  and  gr^a ;  for  they  imply  a  generMl  *v!arranty^ 
'^  and  fhall  not  be  qnalifted  by  the  Jftciai  vtarroMiy  following;  as 
«*  hath  of  late  been  thrice  adjodged.   H.  I/'-*^ir  Jeffrey  Palmer's 
anfwer.    **  Ghve  implies  a  ftrjknat  ntumrumij^  and  lb  is  not  always 
^  nfed.    The  word  grMitfXxi  a  leafe  for  years,  is  a  covauort  in  Lnu  i 
**  or  (as  you  may  call  it)  a  general  luarrantj,  if  it  be  not  qualified 
**  by  a  covenant  or  ivarrantj  in  fait :  but  if  there  be  a  evqenaxt  or 
^  *warranty  infaity  then  it  is  reftrained  to  the  words  of  the  covenant 
**  fubfequent.     fiat  in  an  efiate  of  inheritance  where  the  fee  pafieth^ 
^  there  the  word  grant  is  neither  a  covenant  in  law,  lor  nvarrantj^, 
^  For  if  it  ihoold  be  a  covenant  in  Ianv,or  vaarranty  in  iticlf,  it  would 
**  be  there  reftrained  and  qualified  by  the  vjorranty  and  covenants  in 
**  fait.    And  a  deed  to  pafs  an  inberitentce  where  conunon  is  cannot  be 
"  without  it ;  for  if  it  be  conunon  in  grofip  it  cannot  pafs  by  the 
*'  livery,  but  muft  pafs  by  the  word  grant.     And  I  never  yet  faw  a 
^feoffment  without  it.    Jeffrey  Palmer,"     This  didnm  of  Sir 
Jeffrey  Palmer  has  been  lometimes  cited  to  prove  that  it  is  not  iafe 
lor  porchafors  to  take  a  conveyance  by  leale  and  releafe,  or  bargain 
and  fale  enrolled,  if  the  conveyance  be  from  the  truftees,  and  they 
do  not  convey  by  the  word  grant.    It  b  fiud  that  commons,  or  ad* 
vowfons,  or  other  things  which  be  in  grant,  will  not,  if  they  are 
fevered  from  the  inheritance,  pafs  without  the  word  grant.    Boc 
this  is  a  miftake,  and  by  no  means  warranted  by  Sir  Jeffrey 
Palmer's  diflum,  which  evidently  applies  only  to  conveyances  by 
feofifment ;  in  which  cafe  commons  in  grofs,  &c«  lying  in  grant 
would  not  pafs  by  the  livery,  and  therefore  without  the  word  grants 
or  fome  other  word  of  a  fimilar  operation,  would  not  pafs  by  the 
charter  of  feoffment.     But  in  the  cafe  of  a  kafe  and  releafe,  these 
is  no  doubt  but  any  thing  which  lies  in  grant,  will  veit  in  the 
vendee,  by  the  leafe  for  a  year,  and  that  a  releafe,  without  the 
word  grant,  would  operate  by  way  of  enlargement  to  give  the  re- 
leafee  the  fee«    So  in  the  cale  of  a  bargain  and  (ale  enrolled,  any 
thing  Mfhich  lies  in  grant  will  veft  in  the  bargainee  by  the  ibtace  of 
uies  without  the  wpra  grant.    Upon  the  whole  therefore  .there  is  no 
fuch  peculiar  operation  in  this  nmous  monofyllable,  as  to  make  it 
cither  dangerous  for  a  truftee  to  convey  by  it,  or  effential  for  a 
parchafbr  to  require  it»    How  a  covenant  fhall  be  expounded  with 
refi;ard  to  the  context,  or  to  fynonimous  or  other  words,  fee  Coou 
Dig.  Gov.  (D.)  Vin.  Abr.  Covenant  IL.  4.) 

To  explain  more  fully,  what  is  faid  above,  it  may  be  proper  to 
ftate  at  length,  the  operation  of  the  word  **  ^raat "  or  «•  give,'' 
in  conveyances  of  eftates  in  (ee  fimple*  in  gifts  in  tail,  in  leafes 
for  life,  and  in  leafes  for  years.-— i^.  jis  to  the  eferation  cfthe  'wotr^ 
**  grant "  or  "  gi*vei^  in  convtyances  of  eftates  in  fv  fimple,  it  ia 
to  be  obferved,  that,  till  the  prafibce  of  fabinfeudation  was  efta«>  "  , 
bliOied  by  the  ftatnte  fuia emfto^cs  terrarnm^VdisA^  might  be  granted, 

either 
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dther  to  be  held  of  tlie  gcsutor  himfelf,  or  to  be  held  of  the  chief 
lord  of  the  fee.    When  xkey  were  granted  to  be  held  of  the  grantor 
himfelf,  at  lead  if  the  grant  were  made  by  the  word  **  dedi,"  there, 
without  any  other  warranty,  the  feoffor  and  his  heirs  were  bound  to 
warranty.    This  is  enabled  by  the  ftatute  ^  bigamii,  ch.  6*  and  we 
have  lord  Coke's  authority  that  this  Hatate  was  only  declaratory  of 
the  common  law»in  this  refped.  The  reafon  ibr  implying  warranty* 
in  this  cafe,  is  by  his  lordOiip  iaid  to  be,  that,  **  where  dedi  is  ac* 
«*  companied  with  a  perdurable  tenure  of  the  feoffor  and  his  heirs» 
**  there  duii  impoiteth  a  perdm-able  warranty  for  the  feoffor  and  his 
^  heirs  to  thefeoflee  and  his  heirs."     2.  Inft.  275.    The  warranty 
in  this  mfiance  was  therefore  a  confeijuence  of  tenure,  (ant.  101.  b.) 
and  fo  necefiary  a  confequeace  of  it,  that,  where  an  exprefs  and 
qualified  warranty  was  introduced,  it  did  not  re(bain  or  dream- 
fciibe  the  exprefs  warranty.   Where  lands  were  granted  to  be  held 
'  ef  the  chief  lord  of  the  fee,  there  the  tenancy  was  of  the  chief  lord, 
and  no  tenure  fubfifted  between  the  grantor  and  the  grantee.   War* 
zanty,  therefore,  being  aconiiequenceof  tenure,  did  not  hold  in  thefe 
cafes  between  the  grantor  and  grantee,  as  there  was  no  tenure  be- 
tween them  to  rsufe  it.    Still,  the  grantor  was  fuppoied  to  be  boand 
by  his  own  gift.  The  word  **  give,''  therefore,  imported,  in  this  caie, 
a  warranty  to  him.    But  thb  was  perfonal  to  the  grantor ;  it  did  aoi^ 
apply  to  the  heir,  and  it  could  not  affe£l  him  without  working  that 
involuntary  alienation,  which,  in  a  cafe  of  that  nature,  the  jurirpru* 
dence  of  thofe  dmes  did  not  readily  admit.    The  ffatute  **  quia 
"  emftons urrarum!'*  pat  an  end  to  the  fubinfeudation  of  fee  fimple 
eCbites,  and  of  coorfe  put  an  end  to  the  warranty  we  have  been  fpeak- 
ing  of,  as  incident  to  grants  of  lands  in  fee  iimple,  to  be  held  of 
«he  grantor  and  has  heirs.   The  confequence  was,  that,  after  the  fta- 
tote  quia  empttrts  terrarMmt  there  was  no  cafe,  except  that  of  homage 
aanceffrel,  in  which  warranty,  onlefs  it  arofe  from  the  exprefs 
contra£k  of  the  parties,  bound  more  than  the  donor,  or  bonnd  him 
longer  thaa  the  term  of  his  life,     adlv.  But  with  reJ^tS  to  eftates 
iuiTamd  kt^  fir  /]^,  the  judges  took  this  important  diftindion, 
that,  where  a  perfon  feiased  in  fee  granted  for  life  or  in  tail*  re- 
ikrving  the  reverfion  in  himfelf,  the  grantees  of  the  particniajr 
eftates  held  of  the  reverlioner,  and  he  of  the  chief  lord :  where  a 
perfon  granted  for  life  or  in  taul,  with  the  remainder  over  in  fee 
£mple,  both  the  tenants  of  the  particular  eftates,  and  the  remainder 
men,  held  of  the  chief  lord.    In  the  former  cafe*  therefore,  the 
tenure  between  the  donor  and  the  donees  ffill  fubfifting,  the  Jaw  re- 
mained as  it  did  before  the  ftatute,  that  is,  when  thofe  elbtea 
were  created  by  the  word  ^  dulh**  both  the  donor  and  his  heirs, 
were,  in  confequence  of  the  tenure,  obliged  to  warranty.    Thus  it 
flood  in  refped  of  grants  in  fee  fimple,  in  tail,  or  for  life;  and  in  ail 
thefe  cafes  the  warranty  muft  be  underftood  in  its  ffrid  legal  import^ 
as  implying  an  obligation  in  the  lord  to  acqnit  his  tenant  againft 
tjie  fttoerior  lord,  where  there  was  a  feienory  paramount,  and  to 

five  tke  tenant  a  recompence  in  cafe  of  eviAion.  jdly*  But  in 
a^firjears^  (to  which  the  fubjedk  now  leads),  the  cafe  is  very 
diiaieat«  A  leafe  for  years,  (See  Bacon's  Abr.  tit.  Leafes  and 
Terms  for  Years),  is  a  contra^  between  the  leffor  and  the  leffee  for 
the  poffeffion  and  profits  of  land  on  the  one  fide,  and  a  recompence, 
rent,  or  other  income  on  the  other.  As  the  leffor  contracts,  that, 
the  leffee  ihall  hold  the  land,  he  cannot  daim  it  in  oppofition  to  hU 
covenant<p-»Thtts  he  parts  with  the  land  during  the  term ;  but 

bit 
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[Note  332.]    libfoppofedpai^gwhhtkelawl^aiiddisisitereftdrtfeldbru^  r384«l«] 

duriag  the  term  ptrted  with*  wai  rather  a  conieqaence  of  law  ac- 
g*iiii^  from  the  coiitrad»  dun  the  ooatraA  (or  the  enjof meat,  a 
eonieqnence  of  law,  accraiag  from  die  parting  «dth  the  lancL' 
The  tenant^  therefore,  had  My  the  percepdoo  of  the  profits,  and 
was  confidered  to  hold  the  poficfion  for  the  rererfioner.    Hie  coo* 
fequence  was,  that  whoever  reooveied  the  freehold,  redoced  the 
term  whether  the  recover/  were  tme  or  iagfitd^    Am  die  pofief* 
foo  waa  not  coofidered  to  be  aa  the  kf&e^  uete  waa  ormaalif  na 
aieaiia  by  which  he  could  recover  it*    Ka  aoAf  imae^  waa  in 
confequence  of  the  contract,  wUch  cooftitated  die  leafe*    Bv  virtue 
of  that,  the  words  **  yieldioff  and  paying,''  kc.  were  conftmed  a 
covenant  in  fiivoor  of  the  lord,  which  enalued  him  to  recover  Us  reaa 
by  an  aftion  of  covenant  or  aa  adion  of  debt,  and  the  words« 
••  grant,  deaufe,  &c.*'  were  conftmed  a  covenant  in  Civoor  of  the 
tenant,  which  enabled  him  to  recover  damages  as  a  rccompence  for-  ' 
the  poffeffioo  loft.    In  this  fenfe  they  are  faid  to  impljr  a  warranty* 
From  the  warranty  of  frcehoU  eftatea  it  differs  in  its  natvre,  as 
that  arifes  from  tenure,  this  from  cootraift;  and  in  its  operation,  aa 
that,  being  a  confeouence  of  tenure,  is  not  modeled  b]r  expre& 
warrandes,  this,  arinog  from  the  contradl  of  the  pardes,  is  conit*^ 
dared  to  be  modified  and  regulated  by  any  expxcis  covenants  ia** 
ierted  in  the  leafe»    See  Spencer's  cafe,  5*  Rep.  17.    i«  Lev.  cy, 
1.  Mod.  113.  and  Clarke  v.  Samfon,  i.  Vez.  loi.    Lord  CoKe» 
ant.  loi.  b.  300*  a.  exprefsly  favs,  that,  warranty  cannot  be  an- 
aexed  to  chatteU  real  or  peHonal ;  for,  fays  his  lordfliip,  if  a  nlan 
warrants  them,  the  party  ihali  have  covenant  or  adion  upon  the 
cafe.    Thus,  therefore,  the  law  ftands  fince  the  fiatote  fata  mpttrum 
In  all  cafes  of  homage  aunceftrel,  if  any  fuch  now  exift,  (which  ia 
at  leaft  doubtful),  the  dodrine  of  warranty  remains  as  it  did  before 
the  ftatnte,  that  isy— if  the  grant  was  made  1^  the  word  ^  dtdi^*  i( 
imports  a  warranty*    In  other  cafes  it  may  be  ca^prefled  as  the 
puties  think  proper » if  it  be  not  exprefledy  then,  m  caartjance^ 
sn  fee  fimple,  it  is  not  implied  by  the  word  «*  grant  *'  or  any  other 
word,  except  the  word «'  give ;"  and  then  it  holds  only  denng  die 
life  of  the  grantor :  in  gifts  in  tail,  and  in  leaies  for  life,  by  die  word  - 
**  give,**  where  the  reverfion  is  left  in.  the  donor,  the  tennre  betweea 
him  and  the  donee  or  lefiee  ftill  continues.    Ck  that  tenure  st  is  a 
necefiary  confequence  of  law,  and  is  not  confidered  to  be  re- 
ibained  by  any  exprefs  covenanu.    In  leafes  for  years  rendering 
rent,  warranty,  confidering  it  to  import  a  covenant  for  die  qniet 
enjoyment  of  the  term,  is  of  the  eflence  itfelf  of  the  leafe ;  but  the 
leafe  betne  originally  founded  on  contrafk,  any  of  its  terms  mOf 
be  varied  by  the  parties  themfdves  at  their  pleafnre,  and  is  in 
fySi  coo.fideied  as  varied  fr»  iwtU  by  the  infertton  of  any  expreia  ^ 

covenant.  But  the  effed  of  an  exprefs  covenant  in  reftraining  the 
efied  of  an  implied  general  covenant  is  not  to  be  confounded  with 
the  effect  of  a  particular  covenant  in  reftraining  the  cffed  of  an  tx* 
prefs  general  covenant,  as  the-  latter  is  not  reftrained  by  a  fubfet 
quent  covenant,  unlefs  it  can  be  confidered  as  part  of  the  eeaeral 
covenant.  See  Nokes's  cafe,  4.  Rep.  80.  abd  i  Sannd.  qo«— It 
■lay  happen,  that,  a  fer/on  having  a  term  ^jmrt  Mfy,  Dsev^y  iie 
lands  at  an  eftati  infet/mph  to  anodier  and  hk  heir^  byth^word 
**,  grant.*'  But  this  cannot  amount  to  a  warranty  of  the  laadsr  for 
the  term.  The  operation  of  the  word  '*  grant "  in  iawlyiD|r  a  war« 
ranty  in  the  creation  or  aifignment  of  a  term,  arifes  icom  unpiicai* 
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tim  ODl)r>  that  k,  from  the.lftw*fl  pttfwaamgt,  by  tlie  ptttty^s  sfing- 
tke  word  **  gtsint"  that  he  inceiided  to  warrtfkit  the  laads  as  a 
tens*  But  his  e^^r^alv  trettiiig  tb6  land  in  the  deed  as  a  fee. 
itepfe  elbce,  and  exprelsly  coai^iDg  it  as  ioch,  neceflkrily  rebutts 
ev^  imflicatioii  ol  its  bessg  his  incentiott  of  undertaking  to  con- 
vey it  as  a  ,cerm  of  y etfrs.  la  what  has  been  faid  above,  the 
graoisor  is  oonfideied  as  the  raid  owner  of  the  land,  receiving  the 
plHPchafe  tf oaey,  or  other  coofideratipn  of  the  ellate'  or  iaterelt 
ppu-ted  with,  la  this  caie,  independently  of  all  conftradion  of 
p^rticalar  words,  there  is  great  reaTon  to  con£der  him  bound  to 
warranty  the  property  he  parts  with,  as  he  receives  the  benefit  of 
it;  In  the  cafe  of  a  truitee,  this  groand  of  rai£ng  or  implying 
aft  oWgacioa  of  warranty  necessarily  fails.  Upon  the  whole*  xm 
apply  what  has  been  (aid  to  the  point  mentioned  at. the  beginning 
ti  the  note,  it  appears  clear,  that  whenever  there  is  a  deed*  oa 
th^  fiich  of  which  the  tntAtit  is  P^Js  and  conveys^  merely 
as  tniftee*  there  is  so  ibbflanual  oajeaioa  to  Us  conveying  by 
the  word  <«  grant''  If  the  lands  are  freehold,  it  is  dear  that 
00  warranty  or  covenant  is  imported  by  it;  if  it  happens  that 
they  are  hdd  for  a  temi  of  ^ears  otdy,  aU  im)dicaiion  of  an  inten* 
Ma  or  andertaking  to  convey  them  for  the  term*  is  aeceilaril/^ 
vebmaed  by  their  being  treateid  in  the  deed,  and  conveyed  by  the 
party,  as  a  fee  fimple  eilate  s  and  if  any  fnch  warranty  or  cove- 
nant would  otherwiie  be  implied,  it  would  be  retrained,  by  his 
oivenant,  that,  he  himfelf  has  done  no  ad  to  encumber,  to  a  war* 
nmty  or  covenant  againft  his  own  ads.  To  obviate,  however*  every 
doubt  which  may  be  entertained  oa  this  groand,  it  is  nfual  to  makie 
the  tmftee  convey  **  according  to  his  eftate,  right,  or  intereft,  but 
^*  not  further  or  otherwife^*'«-or  to  esqirefs  that  he  grants,  &c.  ^  not 
**  as  warranting  the  title,  bat  in  order  to  pafs  or  convey  the  lands«'* 
Whenever  the  lormer  words  are  inferted,  care  ihould  be  taken  t». 
make  them  refisirible  to  the  trnfbe  only,  and  not  to  the  owner  of 
the  fee;  who,  in  exprefs  contradidHon  from  the  guarded  mode  of 
conveyance  applied  to  the  trUftee^  ihoold  be  made  to  ''grant,"  Sec 
^'faHyaadabfoltttely." 

It  remains  to  enquire,  what  remedy  a  perfoa  purchafing  ander  a 
^eMdve  title,  has,  exduiivelv  of  the  parchafor's  warranty  or  co« 
venants,  or  where  the  title  is  utbjed  to  a  defed,  which  the  warrant/ 
or  covenants  do  not  reach.  In  tvtry  cafe  where  the  ieller  cob** 
ceals  from  the  purchafor  the  inftrnment  or  the  fad  which  occaiioas 
the  defed,  or  ccmceals  from  him  an  incumbrance  to  which  the 
cftate  is  fitbjed,  it  is  a  frand,  and  the  parchaibr  has  the  remedy  of 
aaadionon  the  cafe,  in  the  nature  of  an  adion  of  deceit.  But 
a  joc^ment  obtained  after  the  death  of  the  feller,  in  an  adion  of  this 
nature,  can  only  charge  his  property  as  a  fimple  contrad  debt, 
aad  will  not,  thereforcr  except  under  very  particular  circumiiances, 
charge  his  real  alTets.  A  bill  in  chancery,  in  moft  cafes,  will  bo 
foand  a  better  remedy.  It  will  lead  to  a  better  difcover/  of  the 
concealment,  and  the  circomftances  attending  it,  and  may  in  fome 
cufes  enable  the  court  to  create  a  troft  in  favour  of  the  injured 
porchafor.  But  where  the  inftrnment  or  the  ^id,  which  occa£ons 
the  defed  of  the  title,  or  the  inftrnment  creating  the  incumbrance, 
is  prodaced,  the  porchafor  has  far  notice  given  him  of  it,  and  if 
the  covenants  do  not  extend,  to  it,  he  appears  to  be  without  re* 
medy,  niftafs  he  can  avail  himfelf  of  the  covenants  of  the  eartier 
vendor^  many  of  which  are  inherent  to  the  land^  and  to  fome  of 

wluch, 
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whidi*  ms  the  covenant  fiv  ^met  enjoyment  there  ii  no  objeAieii, 
ion  account  of  their  antiqiucyf  where  the  breach  is  recent.  It 
ibmetinief  happens,  that,  a  porchafer  oonfents  to  take  a  de« 
fedive  tide,  relying  for  his  fecority  on  the  porchalbr's  covenants. 
Where  this  is  the  cafe,  this  (hoold  be  particnlarly  mentiooed  to  be 
the  agreement  of  the  parties ;  as  it  has  been  argued,  that,  as  the 
defed  in  qneftion  w^s  known,  it  mnft  be  onderftood  to  have  been 
the  agreement  of  the  pnrchaibr  to  cake  the  tkle,  fobjed  to  it,  and 
that  the  covenants  for  the  title  ihooU  not  extend  to  warrant  it 
againil  this  particolar  defed* 

{Note  333O       (')  '^^^^^  ^y  ^^^  cortefy  cannot  voach,  becanfe  he  (hall  not  [384*  ^] 
^  recover  in  valae,  10.  H.  7.  io«  b.  bat  he  nuy  pray  in  aid  of  him 

ittthereverfion*    Hob.  Rep*  ai* 


£N6te  334.  ] 


(a)  The  other  may  vooch  for  his  moieqr*  a*  i<  obferved  in  the  [385*  b>] 
preceding  page :  bat  if  they  make  partition^  both  have  loft  iu 
Hob.  25* 

fNoCe  33C.1  (3)  A  ^^^  enfeolFeth  three  by  deed,  and  warranteth  die  land  to 
then,  €t  cuilibet  i^rum,  this  is  a  joint  warranty,  becaufe  the  eftate 
Of  incerefl  was  joint;  bat  if  the  eftates  were  feveral,  the  warranty 
would  be  feveral.    5.  Rep.  19. 

fNote  336.]  (4)  Upon  a  fimilar  principle  it  was  held,  that  a  perfon  coold  not 
devife  land  in  frankmarriage,  becaufe  the  donee  could  not  hold  of 
the  donor.    Ant.  21.  b. 

[Note  337.]        (0  ^t  is  a  general  rale,  that  the  heir  cannot  take  any  thing  by  [3^^*  ^J 

defcent  when  the  anceftor  is  (eduded  from  taking*  Ant.  99.  b.^- 
If  a  father  and  his  heir  apparent  join  in  n  warranty,  the  heir  is 
doubly  bound,  by  his  own  warranty^  and  as  heir  to  his  father* 
Moore  ao. 

[Note  338*]       ( I )  This  feems  to  be  contradided  in  Moore  20,  where  it  b  (aid,  fjSd*  b.  J 

that  if  two  are  vouched,  and  one  of  them  makes  default,  the  grand 
capg  €td  ^ahntiam  (hall  iiTue  af;ainft  him  who  made  the  default; 
and  if  one  of  them  dies,  the  heir  and  the  furvivor  of  them  may  be 
vouched,  or  the  furvivor  of  them  only,  at  the  eledion  of  him  who 
hath  the  warranty. 

FNote  339.1        (0  P't>m  this  it  appears,  that  the  warranty  ceafes  on  the  ex*  [3^7*  ^'J 

piration  of  the  eftate  to  which  it  is  annexed.  In  Smith  v.  Tvndal# 
Salk.  685,  686.  it  was  refolved,  that  no  warrant  extiogmmes  n 
nght,  but  only  binds  or  bars  it  fo  long  as  the  warranty  conti- 
nues in  force ;  for  if  the  warranty  be  reieafed*  the  ancient  right 
revives. 

[Note  340.]        (2)  Though  the  warranty  be  temporary,  yet  the  thing  warranted 

and  to  be  recovered  is  perpetual ;  for  it  is  a  warranty  of  a  fee# 
though  not  a  warranty  in  fee*    Hob.  126* 

[Note  341,]        (1)  In  the  former  cafes  put  by  Littleton,  the  warranty  deter*  V^%*  ^A 

mined,  upon  the  natural  expiration  of  the  eftate  to  which  it  was 
annexed :  here  it  determines  by  the  eftate  being  defeated.  But  if 
an  eftate  be  bound  by  a  warranty,  and  afterward^  the  eftate^  10 

which 
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which  the  warraftty  is  annexed  be  defeated  as  to  a  particalar  ei!ate 
only,  the  warranty  (haU  not  be  defeated.  As  if  tenant  for  life, 
remainder  to  A,  be  diileifed,  and  an  anceftor  of  A,  releafes  to  the 
dtifeifor  with  warranty  and  dies,  and  aftenvards  tenant  for  life  en- 
ters or  recovers,  yet  the  remainder,  will  be  bound  by  the  warranty. 
See  2.  Rol.  Abr.  740.  1.  40.  741.  1.  5.    And  fee  Com.  Dig.  voL 

3-  434*  43$- 

NSo.  a.]       (0  T'^c  feoflfee  witli  warranty  cannot  take  any  advantage  Of  V^rAt  till 
^'*    ^        "^  the  warranty,  onlcfs  he  be  tenant  of  the  land.    26.  H.  8.  3.  b.         *"  ^*    •■ 

(2}  If  a  man  makes  a  feoffment  with  warranty,  non  'feoffment  is  [Note  143.I 
a  good  plea;  for  if  the  feoffment  be  avoided,  the  warranty  alfo  is 
avoided,  for  that  depends  npon  the  feoffment.  Bat  if  the  man 
makes  a  leafe  for  years,  and  covenants  that  he  will  warrant  and 
defend  the  land  to  the  leflee ;  if  the  lefTee  be  oafVed,  whether  it  be 
by  one  that  hath  or  that  hAth  not  title^  he  (hall  have  a  writ  of  co- 
venant.   Brownlow  Rep.  part  z.  fol.  1654 

T'lOO    b  1      ^*^  ^^  cUarlftif  tht  warranty  *wtre  ne^er  executed j  at  in  the  ca/e  [Note  344*1 
I  jy    •      'J  tfjine  fur  render  wj/A  nuatranty  and  ajfets^  there  Jball  be  a  remitter. 
Lord  Hale's  MSS. 

(it)  tn  Lambarde^s  Juftice  of  Peaeci  ch.  10.  it  is  faid,  that  if  a  \^QVt  34$*] 
man  be  attainted  of  murder  or  felony,  it  is  needlefs  to  arraign  him 
o^ew  oi  9SIY  other  felony,  becaufe  it  is  needlefs  to  condemn  hirti 
who  already  is  atudnted,  except  in  fpecial  cafesi  either  for  the  ad- 
vantage of  the  king,  or  the  commodity  of  the  fubjed.  The  au- 
thor then  proceeds  to  flate  feveral  examples  of  both  the  exceptions* 
In  4j  Rep.  fol.  57.  fir  Edward  Coke  obferves,  that  thongh  a  man 
be  killed  in  rebellion^  he  (hall  not  forfeit  his  lands  nor  goods ;  bat 
if  the  cluef-jaftice  (fovetaign  coroner  of  £ngland}  upon  the  view 
•  of  the  body*  make  record  thereof,  and  return  it  into  the  king's 
bench,  he  ihall  forfeit  lands  and  goods,  as  Fineux,  chief-jufUce,  did 
temp.  H«  7* 

t?QI»  ^*]      y^^  offence  of  pRjtMUNtkEt  is  called  ftom  the  Words  of  the  r  ^^Qt^  3^t 
I  jy  J   1^*11;  preparatory  to  its  profecution.    It  is  defcribed,  by  Mr.  juf- 

tice  Blackflone,  book  4.  9*  8.  to  be,  **  introducing  a  foreign  power 
**  into  the  landi  and  creating  imperium  in  imperio,  by  paying  that 
'<  obedience  to  papal  procefs,  which  conftitutionally  belonged  to  t)ie 
■'  king  alone."  To  explain  fully  this  offence^  and  the  laws  of  re- 
cnfancy  mentioned  in  this  place,  by  lord  Coke,  it  is  necefTary,  I.  to 
flate  the  laws,  which  were  paft  before  the  Reformation,  to  redrnhi 
what,  in  the  law  of  England,  was  termed,  papal  proviiion,  or 
the  pope's  prefenting  to  Engliih  benefices,— and  papal  procefs,  or 
the  pope's  interfering  in  the  procefs  of  the  ecclefiaflical  courts  of 
England.  This  will  lead,  IL  to  a  itatement  of  the  laws,  which, 
iince  the  divifion  of  the  churches  at  the  Reformation,  have  been  pa(l 
againfl  tboflfr,  who,  from  theirremaining  in  communion  whh  the  fee 
of  Rome,  have  received,  in  the  laws  of  England,  the  appellation  of 
)>apifts,  andperfons  profefling  the  popiih  religion.  IIP.  After  thife, 
will  be  fhewn  the  effefc  aNd  operation  of  the  laws,  which  have  been 
paft,  in  the  prefent  reign,  (o  relieve  perfons  of  that  dcfcription.  IV. 
»ome  general  obfervations  will  then  be  offered,  to  point  out  the 
partk«hr  laws,  to  wbicjh  his  majefty's  Engliih  fubjcdtr^  ia  comma- 

( H  h  )  ttioa 
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FNotc  tA6 1  ^^^^  ^^^^  ^^*  ^^®  ®^  Rome  arc  ftiH  expoTed,  but  which  do  not,  ig  P^gi. 

*•  ^^  '^   any  rcfpcft,  affedk   Engiiih  protedtnt  diflenters ;   and  fome  re*  »-^^ 

inarki  on  the  operation  of  the  toleration  aft»  and  the  zQt  for  quiet- 
ing corporations,  fo  far  as  they  a(Fe£t  Roman  catholicirrHon  the 
right  or  obligation  of  Roman  catholics  to  ferve  in  the  tnilitia,  and 
to  ferve  on  juries,  and  on  their  right  to  be  admitted  to  fadoriev 
and  CO  hold  offices  exercifeable  abroad. 

I.   fflTH  RUncr  TO  PAFJL  FROFISIOKi  AND  TATAL  PR0CM9$  : 

—The  5 1 .  Eaw.  i .  is  faid  to  be  the  fonndacion  of  all  the  fobfeqaeaa 
Jlatutes  of  prsmanire.  It  recite*,  that,  the  abbots,  priors,  and  gOTer- 
nors,  had,  at  their  own  pleafure,  fet  diverfe  impofitions  upon  the  mo- 

'  naileries  and  houfes  in  their  fubjedion  ;  to  remedy  wlucb^it  waf  en- 
a^ed*  that,  in  future,  religious  perfoos  (hould  fend  aothing  to  their 
(uperiors,  beyond  the  fea ;  and  that»  no  impofitions  whatfoever  (houU 
be  taxed  by  priors  aliens.  By  the  25.  Edw.  3.(bt.  6«  27.  Edw.  3. 
/lat.  I.  c*  4.  and  ftat.  2.  c.  i,  3,  3,  4,  it  was  enaded,  that,  the 
court  of  Rome  fliould  prefent  or  collate  to  no  bilhoprick  or  living  in 
England  ;  and  that,  if  any  one  diilurbed  any  patron,  in  the  prefenta- 
tion  to  aJii'ing,  by  virtue  of  papal  proviiion,  fuch  provi(or  (hould 
-  '  }>ay  fine -and  ranfom  to  the  king,  at  his  will,  and  be  imprifoned, 
till  he  renounced  fuch  provifion.  The  fame  punifliment  was  in. 
filled  on  fuch,  as  (hould  cite  the  king  or  any  of  hirfubjeds,  to  an- 
fwer  in  the  court  of  Rome.      By  the  3.  Richard  z.  ch.  ^.  and 

^  7.  Richard  3.  ch.  \2%  it  was  enadled,  that,  no  alien  (hould  be  ca- 
pable of  lettin?  his  benefice  to  farm ;  and  that,  no  alien  (hould  be 
capable  of  being  prefented  to  any  ecclefiadical  preferment,  under 
the  penalty  of  the  datute  of  provifors.  By  the  ftat.  1  a*  Richard  a. 
€.  15.  all  liegemen  of  the  king»  acceptmg  of  a  living,  by  any 
foreign  proviSon,  were  put  out  of  the  king's  prote£licn,  and  the 
benefice  made  void.  To  whichp  the  13.  Richard  2.  ftat.  2.  c.  2. 
adds  bani(hment  and  forfeitare  of  lands  and  goods  ;  and  by  c.  3. 
of  the  fame  ftatute,  it  was  enaAed,  that,  any  pcrfon  bringing  over  any 
citation  or  excommunication,  from  beyond  fea^on  accoi^nt  of  the  exe- 
cution of  the  foregoing  ftatutes  of  provifors,  (hould  be  imprifoned,  for* 
feit  his  goods  andlands,  and  moreover  fufFer  pain  of  life  and  member. 
In  the  writ  for  the  execution  of  thefe  ftatutes,  the  words  pntmunirt 
/scias,  being  ufed,  to  command  a  citation  from  the  party,  have  deno- 

'  minated,  in  common  fpeech,  not  only  the  writ,  but  the  oiFence  itfelf 
of  miaintaining  the  papal  power,  by  the  name  of  praemunire.  The 
J  6.  Richard  2.  c.  5.  which  is  the  ftatu(e  generally  referred  to  by 
all 'fubfequent  ftatutes,  is  ufually  called  the  ftatute  of  praemunire. 
It  ena£ls»  ihat,  whoever  procures  at  Rome»  or  elfewhere,  any 
tranflations,  proce(res>  excommunications,  bulls,  inftruments,  of 
other  thines,  which  touch  the  king,  againft  him,  his  crown,  and 
realm,'and  all  perfons  diding  and  aflifting  therein,  fhall  be  put  out 
of  the  king's  prote^on  ;  their  lands  and  goods  forf<^ted  to  the 
king's  ufe;  and  they  ftiall  be  attached  by  their  bodies,  to  anfwer 
to  the  king  and  his  council,  or  procefs  of  fvamunm  facias  (halt 
be  made  out  againft  them,  as  in  other  cafes  of  provifors. .  By  the 
.2*  Henry  4.  c.  3.  all  perfons,  who  accept  any  provifion  from  the 
pope,  to  be  exempt  from  canonical  obedience  to  their,  proper .t)rdi* 
nary,  were  alfo  fubje£led  to  the  penalties  of  praemunire.  This  is 
faid  to^  be  the  laft  antient  ftatute  concerning  this  offence,  it&l  the 
feparation  of  the  church  of  England  from  the  charch  of  Rome^ 
in  the  reign  of  Henry  8.  The  penalties  of  przmunire  have'  been 
iince  applied  to  other  ofieaae^i  foiBC  of  wUch  betr  more^  iome  le(s» 

\  and 
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and  fome  no  relation  to  this  original  offence.  Its  puniihmenc  h  to 
be  gathered  from  the  foregoing  ftatutes,  and  is  thus  fhortly  fum- 
med  op  by  fir  Edward  Coke,  "  That,  from  the  convi<Jt^on,  the  de- 
*'  fendaot  fhali  be  out  of  the  king's  protection,  and  his  lands  and 
•'  tenements,  goods  and  chattels,  forfeited  to  the  king ;  and  that, 
*'  his  body  fhall  remain  at  the  king's  pleafure,  or,  as  other  autho- 
••  rities  have  it,  durin?  his  life.'*  Such  is  the  offence  of  pr«mu- 
nire,  and  fuch  its  pumfhment  by  the  law  of  England.  Whenever 
it  is  faid,  that,  a  perfon,  by  any  a£l,  incurs  the  penalties  of  a  prae- 
munire, it  is  meant  to  cxprefs,  that,  he  thereby  incurs  the  penal- 
ties, which,  by  the  diffiercnt  ftatutes  we  have  mentioned,  are  in- 
flided  for  the  offences  therein  defcribed.  This  account  of  the 
offence  of  praemunire,  and  it's  punifhment,  is  taken,  or  rather  co- 
jsied,  from  fir  William  Blackftone's  4th  Commentaryi  chap^  8. 

II.  fP'jTB  RESPECT  To  THE  LAWS,  Ff^HICH,  SINCE  THE  SEPjiRjf- 
TI0H,0F  THE  CHURCH  OF  ENGLAND  FROM  THE  CHURCH  OF  RoME, 
AT  THE  TIME  OF  THE  REFORMATION,  HAVE  BEEN  PAST  AGAINST 
THOSE,  WHO  REMAINED   IN  COMMUNION  JFITH  THE  SEE  OF   RoME, 

•^the  laws  againft  them  may  be  reduced  under  five  heads :— ^ 
JI»  iff.  The  fir  11,  are  tho/e,  lubicb/uhjeS  tbim  to  penalties  and pu7jijb» 
pienttfor  exereifing  their  religious  *worJhip ;— under  which  head,  may  be 
ranked,  the  laws  refpedUng  their  places  of  education,  and  the  mi- 
nifters  of  their  church.  By  thefe  laws,  if  any  Engliih  prieft  of  the 
church  of  Rome,  born  in  the  dominions  of  the  crown  of  England, 
came  to  England  from  beyond  the  feas,  or  tarried  in  England 
three  days,  without  conforming  to  the  church,  he  was  guilty  of 
hightreafon;  and  thofe  incurred  the  guilt  of  high  treaion,  who 
were  reconciled  to  the  fee  of  Rome,  or  procured  others  x6  be 
reconciled  to  it.  By  thefe  laws  alfo,  papifts  were  totally  dif- 
abled  from  giving  their  children  any  education  in  their  own  reli- 
gion :  if  they  educated  their  children  at  home,  for  maintain- 
ing the  fchool-mafter,  if  he  did  not  repair  to  church,  or  was  )]oc 
allowed  by  the  bifhop  of  the  diocefe,  they  were  liable  to  forfeit 
A  10.  a  month,  and  the  fchool-mailer  was  liable  to  forfeit  forty 
/hillings  a  day ;  if  they  fent  their  children  for  educatioix  to  any 
fchool  of  their  petfuaiion  abroad,  they  were  liable  to  forfeit  £,  i bo. 
and  the  children  fo  fent  were  difabled  from  inheriting,  purchaiing 
or  enjoying  any  lands,  profits,  goods,  debts,  duties,  legacies,  or 
fums  of  money. — Sa)ring  mafs  was  punilhable  by  a  forfeiture  of 
200  marks :  hearing  it,  by  a  forfeiture  of  100.  See  1.  E!iz.  ch,  2. 
23.  EHz.  ch.  I.  27.  Eliz.  ch.  2.  29.  Eliz.  ch.  6.  35.  Eliz.  ch.  2. 
2.  Jac.  I.  ch.  4.  3.  Jac.  i.  ch.  4*'5.  7.  Jac.  i.'ch.  6.  5.  Car.  x .  oh.  2. 
25.  Car.  2.  ch.  2 .  7.  &  8.  W,  3.  ch.  27.  i.  Geo.  i.  ch.,.13. — II. 
2d.  Under  the  fecord  head  were  thofe  laws,  which  punifhed  the  Eng- 
lifli  communicants  with  the  church  of  Komtfor  not  conforming  to  tbe 
ejlahlijhed church.  Thefe  are  generally  called  the  ftatutes  of  recuf^ncy^ 
It  fhould  be  obferved,  that,  abfence  from  church,  alone,  and  Unac- 
companied by  anv  other  a^,  conftit^ces  recufancy,  in  the  true  fenfe 
of  that  word.  Till  the  ftatuteof  the  35.  Eliz.  chap.  2.  all  noncon* 
formifts  were  confidered  as  recufanits,  and  were  all  equally  fubjed  to 
the  penalties  of  recufancy :  that  ftatute  was  the  fir  ft  psnal  ftatute 
made  againft  popilli  recufants,  by  that  name,  and  as  diftin|;uifhed 
from  other  recufants.  From  that  ftatute  arofe  the  diltih£lion  be- 
tween proteftant  and  popifh  recufants ;'  the  former  Wv're  fubjcft  to 
fuch  ftatutes  of  recufancy,  as  preceded  that  of  the  3$th  of  queen 
Elizabethj  and  to  fomc  ftatutes  againft  recufancy;   m&de  fubfe- 

.( H  b  2  )  quenily 
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(Note  346.]    qacntly  to  that  time  ;  but  they  were  relieved  from  them  all*  by  the  f^QT,  |J 

a£t  of  toleratioiij  in  the  ift  year  of  king  William's  reign*  From  the  ^'^^  ** 
35th  EUz.  c.  2.  arofe  alfo  the  diftindion,  betweeo  papifts  and 
pcrfons  profefliDg  the  popifh  reltgion»  and  popiih  recuSants,  and 
popifh  rccufants  convid.  Notwitbftanding  the  freqaent  mention  in 
i\it  ftatutesy  of  papifts  and  perfons  profemng  the  popifli  religion, 
^leither  the  ftatutes  themfelves^  nor  the  cafes  adjudged  upon  cbem». 
prefienc  a  clear  notion  of  the  a£b  or  circamftant'es  that»  in  the  eye 
of  the  law»  conflicuted  a  papift^  9r  a  ptrfon  profeffing  the  p9pijb  n^ 
ligiom.  When  a  perfon  of  that  defcription  abdented  him(elf  from 
church,  he  filled  the  legal  defcription  of  a  p9pijh  recufoMt :  When  he 
was  convided  in  a  court  of  law  of  abfenting  himfelf  from  church, 
Ihke  was  termed  in  the  (aw  a  popifi  ncufant  cnwS :  to  this  muft 
be  added  the  conflruBivt  rectt/ancy  hereinafter  mentioned  to  be 
incurred  by  a  refuCal  to  take  the  oatb  of  fupvemacy.— With  re* 
fped  to  the  ftatutes  againft  recufaacy  $  by  thefe  ftatates,  popiflk 
i^ecufanu  convidt  were  puniihable  by  thecenfures  of  the  church,  and- 
by  a  fine  of  ^f .  20,  for  every  month,  durins  which,  they  abfente(t 
themfelvei  from  church  ;  they  were  difabled  from  holding  offices  or 
employments ;  from  keeping  arms  in  their  houfes  ;  from  mountain-' 
ing  adions  or  fuits  at  law  or  in  equity ;  from  being  executors  or 
guardians ;  from  prefenting  to  advowibns  ;  from  prafliiing  in  the 
law  or  phytic;  and  from  holding  offices,  civil  or  military;  they 
were  fubjeft  to  the  penalties  attending  excommunication,  were  not 
permitted  to  travel  nve  miles  from  home,  unlefs  by  licence,  upon* 
pain  of  forfeiting  all  their  foods  ;  and  might  not  come  to  court  under 
pain  of  £,  100.  A  marned  woman,  wlien  convided  of  recufaacy^ 
was  liable  to  forfeit  two  thirds  of  her  dower  or  jointure.  She 
could  not  be  executrix  or  adminiftratrix  to  her  humand,  nor  have- 
any  part  of  his  goods ;  and,  during  her  marriage,  fhe  might  be 
Icept  in  prifoHf  unlefs  her  huAiana  redeemed  her  at  the  rate  of 
^.  10.  a  monthj  or  the  third  part  of  his  lands;  popifii  recuianta 
convidl  were,  within  three  months  after  convi^kion,  either  to  fubmic 
and  renounce  their  religious  opinions,  or,  if  reqpired  by  four  juices, 
to  abjure  the  realm  ;  and  if  they  did  not  depart,  or  if  they  returned 
tviihout  licence,  they  were  guilty  of  felony,  and  were  to  fufier 
death  as  felons.— (See  the  Aatutes  referred  to  under  the  former 
Iicad.)d-^II.  3.  As  t»  ihi penalties  or  MfahUitits  attending  the  refufd 
•f  Roman  catholics  to  take  the  Oath  of  fupremmcy,  the  dtda/raiitno 
agaiftft  tranfubfianiiation^  and  the  declaration  againfi  popery  :  It  mufb 
be  premifed,  that,  the  Roman  catholics  make  no  objedbon  to  tako 
the  oath  of  mllegiancet  1.  G.  2.  c.  I  ^*  or  the  oath  of  aljuratimtp 
6.  Geo.  3,  c.  53.-^1/;^  rejj^e^  to  the  oath  of /upremacy ^-^hy  the 
id  Elizabeth,  en.  i.  the  perfons  therein  mentioned  were  made 
compellable  to  take  the  oath  of  fupremacy  contained  in  that  ad: 
by^  the  3d  of  king  James  the  ift,  ch.  4.  another  oath  was  pre« 
icrtbed  to  be  taken,  commonly  called  the  oatli  of  allegiance  and 
obedience :  thefe  oaths  were  abrogated  by  the  i  ft  of  king  William 
and  queen  Mary,  fed*.  1.  ch.  8.  and  a  new  oath  of  allegiance 
and  a  new  oath  of  fupremacy  were  introduced,  and  required  to 
be  taken  in  their  ftead :  the  Aatute  made  in  the  ad  feflion  of  the  lii 
year  of  king  George  the  id,  ch.  13*  contains  an  oath  of  fupremacy,  in 
the  fame  words,  as  the  oath  of  fupremacy,  required  to  be  taken  by 
the  I  &  of  king  William  and  queen  Mary.  By  that  oath,  perfons  are 
made  to  fwear,  that  «  no  foreign  prince,  perfon,  prelate,  fiate  or 
**  potentate,  hath^  or  ought  to  have,  any  juafdii^n^ power,  fupre- 
t    •  •*  macy,* 
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f*  macy>  pre-eminence  or  authority,  ecdefiailical  or.  fpiritual,  with- 
■•*  in  the  realm."  It  was  required  to  be  taken  by  the  perfons  therein 
named;  it  might  be  tendered  to  any  perfon,  by  any  t>vo  juiiices  of 
the  peace;  and  perfons  refuiing  the  oath  fo  tendered  were  ad« 
judged  to  be  popifh  recufants  conv]£(,  and  to  forfeit  and  to  be 
proceeded  againfl,  as  fuch.  This  was  the  conftrudive  recu- 
4ancy  referred  to  above.  It  was  not  the  offence  itfeFf  of  recufascy^ 
which,  as  we  have  already  obferved^  confiHed  merely  in  the  party's 
abfenting  himfelf  from  church :  it  was  the  oSence  of  not  taking 
the  oaths  of  fupremacy,  and  the  other  oaths  prefcribed  by  the  a£l  of 
.  J.  Geo.  ly  the  refufdl  of  which,  was»  by  that  itatute*  placed  on  the 
fame  footin?,  as  a  legal  convidton  on  the  Aatutes  of  recufancy^ 
and  fubjedted  the  party  refuting  to  the  penalties  of  thofejUtotes. 
This  was  the  molt  fevere  of  all  the  laws  againll  papids.  The 
j>ani(hment  of  recufancv  was  penal  in  the  extreme ;  and  the  perfons 
.objediing  to  the  oath  m  quelHon*  might  be  fubjeded  to  all  the 
j>enalties  of  recuf^ncy,  merely  by  their  refuGng  the  oath«  whea 
tendered  to  them.  It  added  to  the  penal  nature  of  thefe  ]aws« 
that,  the  oath  in  queAion  might  be  tendered,  at  the  mere  will  of 
two  judices  of  pe^ce,  without  any  previoos  information  or  com* 
plaint  before  a  magilkate,  or  any  other  perfon.  Thus>  by  refui- 
ing to  take  the  oath  of  fupremacy,  when  tendered  to  them,  the^r 
,l)ecarae  liable  to  all  the  penalties  of  recufancy:  and  the  fame 
refufal,  by  7.  &  8.  Wm.  3.  ch.  4.  and  i/Geo*  i.  ft.  z.  ch.  13. 
reflrained  them  from  pradiilng  the  law  as  advocates,  barriikrs* 
Solicitors,  attornie?,  notaries,  or  prodors,  and  from  voting  ac 
cledlions.  —  If.  4.  li^ith  refpeQ  to  receimng  the  facramtat  of  our 
Lord*M  fupfer :  By  the  13.  Charles  2.  (commonly  called  the 
corporation  ad),  no  perfons  can  be  legally  eleded  to  any 
office,  relating  to  the  government  of  any  city  or  corporation,  un- 
lefs,  within  a  twelve  month  before,  he  has  received  the  facra- 
ment  of  the  Lord's  fupper,  according  to  the  rites  of  the  church 
:pf  England ;  and  he  is  alfo  enjoined  to  take  the  oaths  of  allegiance 
and  fapremacy,  at  the  fame  time,  that,  he  takes  the  oath  of  offic^ 
.or,  in  default  of  either  of  thefe  requifites,  fuch  eledion  (hall  be  voidl 
^I[«  5.  As  to  the  declaration  a^o-lnjl  tran/uhflantiation  :  By  the 
^5th  Car.  2.  ch.  2.  (commonly  called  the  teft  ad),  all  officers,  civ^ 
^nd  military,  are  direded  to  take  the  oath,  and  make  the  declaration 
.againft  tranfubftantiation,in  the  court  of  King's  Bench  or  Chancery* 
the  next  term,  or  at  the  next  quarter  f<:ffions,or  (by  fubfequent 
fiatutes),  within  fix  months*  after  their  admiffion,and  alfo,  withtu 
,the  fam<;  time^  to  receive  the  facrament  of  the  ford's  fupper,  ac* 
cording  to  the  ufage  of  the  church  oi  England,  in  fome  public 
ichurch,  immediately  after  divine  fervice  ina  fermon;  and  to  dc* 
liver  into  court,  a  certificate  thereof,  figned  by  the  minifter  and 
ichurch -warden ;  and  alfo  to  prove  the  iame,  by  two  credible  wit** 
Xkti^Q^f  upon  forfeiture  of  £,  500,  and  difability  to  hold  the  office. 
•*-lI.  6.  With  re/peSi  to  the  declaration  againft  poperj  .*  The  z6t 
jpad  in  the  30th  year  of  C^r.  2.  ft.  2.  ch.  i.  contains  the  declara^ 
tion,  and  prefcribes  it  to  be  made,  by  members  of  either  houf<^ 
jof  parliament,  before  they  take  their  feats.  By  it,  they  declare 
their  diA>elief  of  the  dodrine  of  tranfubftantiation,  and  their  belief 
that,  the  invocation  of  faints,  and  the  facrifice  of  the  mafs,  ar^ 
idolatrous. —>  II.  7.  IVith  reJ^eQ  to  the  latat  0tffeSing  their  landed  pro* 
terty  :  ^-  How  this  was  afi'eded  by  the  laws  againft  recufancy,  haa 
oeen  already  mentioned.  By  the  ii.  &  1 2.  W.  3.  ch.  4.  it  was  enad- 
^i  that^  a  perfon  educated  in  the  nopilh  religion^  or  |)rofcffing  the 
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[Noft  346.]  fame,  who  did  not  in  fix  months,  sifter  the  agjc  of  fixteen,  take  r-jQi.a.! 
the  oaths  of  allegiance  and  fupremacy,  and  fubfcribe  the  declaration  1*3^  *    J 
of  the  30th  Cha.  2.  fhould,  in  re(ptd  of  himfelf  Only^  and  not  of 
his  heirs  or  poflcrity,  be  difabled  to  inherit,  or  take  lands  by 
defcent,  devife,  or  limitation,  in  pofTefCon,  reverfion«  or  remainder: 
and  that,  during  his  life,  till  he  took  the  oaths,  and  fubfcribed  the 
declaration  agamft  popery,  his  next  of  kin,  who  was  a  proteflant, 
fhculd  enjoy  the  lands,  without  accounting  for  the  profits;  and 
fhould  be  incapable  of  purchafing;  and  that,  all  eftatei,  terms, 
ir.t(  rcfts,  or  profits  out  of  lands,  made,  done,  or  fuiFered  to  his  ofe» 
or  in  trull  for  him,  (hould  be  void.    Fy  3- Jac,  i.  ch.  5.    i.  W.  &  M. 
c.  26.     12.  Ann,  il.  2.  c.  14.  and  11.  Geo*  2.  c.  17,  papills,  or 
pcrfons  profeffing  the  popifh  religion,  were  difabled  from  prefent- 
ing  to  advowfons,  and  other  ecclefiaftica! -benefices,  and  to  hof- 
pitals'  and  other  charitable  eftabliQiments.     By  annual  a6ts  of  the 
iceidature,  papills  beine  of  the  age  of  18  years,  and  not  having  * 
taken  the  oaths  of  allegiance  and  (upremacy,  were  fabjeded  to  the 
burthen  of  the  double  land-tax.    By  a  ftatute  made  in  the  fecond 
feflion  of  the  ill  year  of  Geo.  Ill,  ch.  55.  they  Were  required  to  re- 
gidcr  their  names  and  edates  in  the  manner,  and  under  the  penalties, 
therein  mentioned;  and  by  the  3d  Geo.  i,  c.  18.  continued  by  fe- 
veral  Aibfcquent  fl;itutes,  an  obligation  of  enrolling  their  deeds  and 
wills  was  impoftd  on  them.     Such  were  the  principal  penal  laws 
Ugainft  Roman  catholics,  immenfus  aliurum  fuper  alias  actr^vatarum 
hgutn  cuf/!u/aj^(Liv,  ^>*  ^^,),  at  the  time  of  the  acceffion  of  the 
houfc  of  Brunfwick. 

III.     IftTU    KESPICr  TO   THE    LjtVTS   WHICH  HAVE   BEEN  PJST 
IS  THE  PKESEh'T  RElCrf  FOR  THE  RELIEF  OF  ROMAN  CATHOLICS:^^ 

III.  I.  The  only  adt  of  any  importance,  which,  till  the  reign  of  his 
prcfcnt  majelly,  was  pad  for  their  relief,  (and  that  operated  but  id 
an  indireiSl  manner  for  thir  benefit),  was  tht  a^  of  th4  id  Geo,  1. 
€.  iS.  On  the  conflru6:ion  of  the  1 1.  U  12.  \Vm.  3.  ch.  4.  it  had 
been  held,  that,  as  it  exprefsly  confined  the  difability  of  papills 
to  take  by  defcent  to  thcmfelvei  only,  and  prcfcrved  their  heirs 
and  pollcrity  from  its  operation,  it  was  not  to  be  conftrucd  as  pre- 
*venting  the  veiling  of  the  freehold  and  inheritance  in  them,  in  cafes 
of  defcent,  or  tranfmitting  them  to  their  pofterity  :  but  that,  the 
•difability  refpe*tcd  only  the  pernancy  of  the  profits,  or  beneficial 
property  of  the  lands,  of  which  it  deprived  them,  during  their  non- 
conformity. Whether  that  part  of  the  ftatute,  which  relates  to  their 
taking  by  purchafe,  fhould  receive  the  fame  conftruflion,  was  a  fre- 
quent f\]bje£t  of  difcufiion,  the  ilatute  b^ing,in  that  branch  of  ir,  with- 
out any  limitation.  To  remedy  this,  the  aft,  we  arc  fpeakine  of,  was 
i}Ail :  ^^  enadU,  that,  no  fale  for  a  full  and  valuable  confideration, 
by  the  owner  or  reputed  owner  of  any  lands,  or  of  any  intereft 
therein,  theretofore  made,  or  thereafter  to  be  made,  to  a  proteftant 
'^urchafer,  Ihall  be  impeached,  by  reafon  of  any  difability  of  fuch 
j)apift,  or  of  any  perfon  under  whom  he  claims,  in  confequence  if 
the  1 1.  &  12.  Wrf  3.  unlefs  the  perfon  taking  advantage  of  fuch  dif- 
"ability,  {hall  have  recovered  before  the  fale,  or  given  notice  of  his 
claim  10  the  {5urcharer,or  before  the  contraft  for  fale,  (hall  have  en- 
tered his  claim  at  i};e  quarter  feflibns,  and  lona  fide  purfued  his 
remedy.  The  ail  then  recites  the  claufes  of  the  12.  5^  13.  W.  3. 
ditabling  papills  from  purchafing ;  and  afterwards  enafts,  that, 
ihefe  claufes  ihall  not  be  thertby  altered  or  repealed,  but  (hall  re- 
Inain  in  fall  fbrctf.    This  provilo  is  couched  ia  fuch  general  words. 
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thatt  it  created  a  doubt  in  fome,  whether  it  did  aot  nearly  frudrate 
the  whole  efFed  of  the  ad.    To  this  it  was  aDfvvered,  that,  notwith-> 
ftandinff  the  provifo*  the  enading  part  of  the  itatate  was  in  full  force 
for  the.  benefit  of  a  proteftant  purchafer ;  and  that,  the  provifo  ope- 
rated only  to  declare,  that,  papiih  themfelves,  (hould  not  derive  any 
benefit  from  the  aft*  in  any  purchafes  they  (hould  attempt  to  make^ 
under  the  foregoing  claufes.    This  was   confidered  the   better 
ppinion,  and  on  the  authority  of  ic>  many  purchafes  of  confiderable 
confequence  were  made.     See  alfo  6.  Geo.  2.  ch.  5.     Thus  the 
laws  againft  the  Roman  catholics  ilood  at  the  time  or  the  accefilna 
"  of  his  prefent  majefty*    During  his  reign  two  adls,  each  of  great 
importance,  have  been  pad  in  their  favour.*-III.  2.  By  thai  of 
the  \%tb  of  bis  reig$f  ch.  60.  it  was  enabled,  that,  fo  much  of 
the.  If.  &  12.  W.  3.  as  related  to  the  profecution  of  popifh  prieHs 
and  jeiuits,  and  imprifoning  for  life  paplfls,  who  keep  fchoois, 
or  to  difable  papifts  from  taking  by  defcent  or  parchafe,  ihould 
be  repealed,  as  to  all  papiih  or  pcrfons  profefling  the  popiih  reli. 
gioni  claiming  under  titles  not  theatpfore  Ikigated,  who,  wlthm  fix 
months  after  the  ad  paft,  or  the  ii  coming  of  age,  (hould  take  the 
oath  thereby  prefcrib?d.   Upo;.i  th's  ad,  a  cafe  was  decided  i.i  chan- 
cery, on  the  i8th  of  December  1;  83,  under  the  name  of  Bunting  v, 
Williamfon.    In  that  cafe,  a  bill  had  been  filed,  claiming  an  eiUie 
given  to  a  perfon  profeiline  the  popi(h  religion,  by  will,  allcdgiag 
the  incapacity  occafioned  oy  the  adl  of  the  nth  and  i2ch  of  king 
William.    The  teilator  died  many  years  before,  and  after  his  death* 
a  fuit  had  been  inftituted  by  another  perfon,  who  claimed  as  his  heir 
at  law,  and  that  fuit  was  depending  at  the  time,  when  the  (latute  of 
the  1 8th  Geo.  3.  c.  6x  was  pa(red  ;  but  was  afterwards  difmi(red 
for  want  of  prolecution.    The  plaintiff  filed  his  bill,  fome  time  after 
the  ad,  claiming  in  lij^ht  of  his  wife,  as  heir  at  law.     The  de- 
fendants pleaded  their  tule  under  the  tellator's  will ;  and  that,  th^ 
defendant,  who  was  bciicficially  intereded,  having  or  claiming  the 
edate  under  that  will,  had  taken  the  oath  pre^ribed  by  the  ad. 
and  concluded  with  an  averment,  that,  the  title  had  not  been  before 
litigated  by  the  plaintiff,  or  any  perfon  under  whom  he  claimed' 
The  plaintiffs,  on  argument  of  the  plea,  contended,  that,  the  words 
Mfit  hitherto  litigatedt  extended  to  the  cafe  then  before  the  court,  be* 
caufe  the  title  had  been  litigated,  and  was  in  litigation  at  the  lim^ 
the  ad  pafifed.    But  the  lords  commifiioners,  Aihurfl  and  Hotham, 
were  clearly  of  opinion,  that,  the  plaintiff  not  having  before  litigated 
the  title,  nor  claiming  under  any  perfon  who  had  litigated  it,  the  cafe 
of  the  defendants  was  within  the  benefit  of  the  ad,  notwithftanding 
the  prior  litigation ;  and  the  plea  was  allowed.^— 111.  3.  With  refptS 
to  the  a6i  of  tbi  lift  of  his  prefent  majcjlyt  cap.  32.     That  ftatute 
may  be  divided  into  fix  parts  :    The  ill,  contains  the  declaration 
and  oath  afterwards  referred  to  in  the  body  of  the  ad,  and  prefcribes 
the  method  of. taking  it:  7'he  2d,  is  a  repeal  of  the  ^atutes  of 
recufancy,  in  favour  of  perfons  taking  the  oath  thereby  prefcribed : 
The  3d,  is  a  toleration,  under  certain  regulations,  of  the  religious 
worfhip  of  the  Roman  catholics,  qualifying  in  like  manner,  and  of 
their  fchools  for  education :  The  4th,  enads,  that,  in  future  no  one 
ihall  be  fummoned  t.o  take  the  oath  of  fupremacy  prefcribed  by  the  . 
I II  W.  and  Mary,  fed.  i.  c.  8.  and  ifl  Geo.  1.  fed.  2.  cap.  i5» 
or  the  declaration  againft  tranfubflantiation  required  by  the  2^t1i 
Ch.  2.$— -that,  the  ift  W,  and  Mary,  fed.  i.  ch*  9t  for  removing 
papids  or  reputed  papifts  frgm  the  cities  of  London  and  Weflroln- 
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(Nate  )J^6.]    fler  fludi  not  extend  to  Romftn  catholics,  tildog  the  appomted  [^q|« 
oaths— and  that,  no  peer  of  Great  Britain  or  Ireland,  tabn^  that  ^^' 
oath,  (hall  be  liable  to  be  profecuted  for  coming  into  hb  majeilj't 
prefence,  or  into  the  court  or  honfe  where  his  majefty  refides, 
under  the  30th  Car.  1.  ftat.  a.  ch.  1. :    The  5th  part  of  the 
wR,  repeals  the  laws  requiring  the  deeds  s^nd  wills  of  Roman  catho* 
lies  to  be  regiftered   or  inrolled :    The   6th   difpenfes  perfont 
ading  as  a  counfellor  at  law,  barrifter,  attorney,  clerk,  or  notary 
from  taking;  the  oath  of  fupremacy  or  the   declaration  againft 
tranfubiiantiatlon.  —  The  firft  part  of  the  ad  gives  rife  to  two 
obfervaiions.    The  declaration  prefcribed  by  the  ad^,  is  contained 
in  thc^c  words :    •*  I.  4-  B.  do  hereby  declare,  that  I  do  profcfs 
•*  the  Roman  catholic  religion."     Till  the  pafling  of  this  aA,  the 
pf  rfons,  who  were  the  fubje^l  of  it,  were  known  in  the  Englifh  law, 
by  the  name  of  papids,  reputed  papifls,  or  perfons  proft fling  the 
popifh  religion.  By  requirine  this  declaration  from  them,  the  law  has 
imppfed  on  them,  and  probably  will  in  future  recognize  them  by,  the 
name  of  Roman  catholics.     Still,  when  the  antient  penal  laws  againft 
them  are  to  be  mentioned  with  profeflional  accuracy,  it  may  fome* 
times  be  found  neceflary,  (and  this  neceflity  has  been  experienced  in 
the  courfe  of  this  annotation),  to  mention  them,  under  the  name 
applied  to  ihem  by  the  abrogated  law.    The  other  obfervation  is  of 
mere  importance.    As  the  bill  was  originally  framed,  and  as  it  ftood, 
.  when,  having  pad  the  commons,  it  was  brought  into  the  hoiiie  of 
lords,  the  fir  (I  claufe  in  it  direAed,  that,  the  oath  contained  in  the 
ut\  of  the  1 8th  year  of  the  reign  of  his  prefent  majefly,  (hould  be 
taken  no  longer ;  but  that,  the  oath  appointed  by  the  bill,  ihould, 
in  future,  be  adminillered  in  its  (lead,  ^nd  (hould  give  the  fame  be- 
nefits and  advantages^  and  ihould  operate  to  the  fame  effe^^s  and 
purpofes,  as  the  oath  contained  in  the  iBth  of  his  prefent  majetty. 
This  claufe  was  altered,  in  the  houfe  of  lords,  to  the  form,  in  which  it 
now  ilands.    It  does  not  exprefs,  that,  the  oath  contained  in  it  fhall 
entitle  the  perfons  taking  it,  to  the  benefits  of  the  aft  of  the  1 8th  of 
his  prefent  majefly  2  it  only  exprefTes,  that,  it  (hall  be  lawful  for  ca- 
tholics to  take  the  oath  of  the  jifl  of  his  prefent  majefiy,  at  the 
places  and  times,  and  in  manner  therein  mentioned*    Thus,  it  is 
very  uncertain,  whether  perfons  takine  only  the  oath  prefcribed 
by  the  31ft  of  his  prefent  majef^,  will  be  entitled  to  tne  benefit 
of  the  ad  of  the  18th  of  his  prefent  majefty,  fo  as  to  be  reUeved 
]&om  the  penalties  and  difabilides,  from  which,  the  perfons  taking 
the  oath  prefcribed  by  that  a£l,  were  releafed  by  u«    The  chia 
of  thefe  penalties  and  difabilities  were  thofe  inflided  by  the  1  ith 
and  1 2th  W.  3.,  which  difabled  them  from  uking  by  defcent  or 
purchafe.     From  thefe  penalties  and  difabilities  they  are  expofed 
to  much  real  grievance.    It  feems,  therefore,  advifeable  for  every 
Roman  catholic,  who  wifhes  to  be  fecure  in  the  enjoyment  of  hit 
landed  property,  to  take  both  the  declaration  and  oath  prefcribed  by 
the  a£l  of  the  31(1,  and  the  oath  prefcribed  by  the  18th  of  his 
prefent  majefty.—- III.  4.  Jj  to  the  iloubU  land  tax,  that,  being  im* 
pofed  by  the  annual  land  tax  ad,  a  repeal  of  it  could  not  be 
cffeded  by  any  profpedive  ad.     It  is  repealed  by  omitting  from 
the  annual  land  tax  ad,  the  claufe  impofing  it.     The  land  tax  ad 
ei  the  year  1794  contains  alfo  a  claufe,  which,  after  reciting,  that^ 
lands  formerly  liable  to  a  double  afTefTment,  were  then  pofTeiTed  by 
proteftants,  enaded,  that,  where  any  place,  in  confe^uence  of  that 
circumftance,  ihould  bq  ra%ed>  at  more  than  four  fluiUngs  in  thQ 
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pound,  the  commiffioners  night,  on  complaint,  examine  into  the  truth 
of  the  complaint,  and  cerdfy  the  fame  to  the  barons  of  the  exche- 
quer, before  the  2Qth  of  the  following  September,  who  were  to  dif- 
charj^e  the  excefs  t>y  the  foHowing  November. 
IV,  ff^iTH  Rsspscr  ro  ma  comp^rjitifx  sitvatiov  of  mm 

TROrXSTjiNT  DTfSBlfrXkS  AND  TBS  RoMAN  CATHOLICS,  A^  TO  TJfS 
rEtfAims  ASD  DISABILfTiSS  TO  WHICH  THST  ARE  SUBJECTED 
nX  LAW,  TH  COHSE^ENCE   OT  THEIR  RELJGIOJIS  fRINCIFJ.ES  ;— ic 

has  been  already  (hewn,  how  the  law  ftands  on  the  corporation  and 
teil  aAs.—<>IV.  1.  The  ^atate  of  the  i  ft  William  and  Mary,  (com* 
in  only  called  the  toleration  aSi)^  exempts  all  diflenters,  except  papiiU 
and  fuch  as  deny  the  Trinity,  from  all  penal  laws  relanng  to  religion^ 
provided  they  take  the  oaths  of  allegiance  and  fupremacy,  and  fub* 
icribe  the  declaration  againft  popery,  and  repair  to  fome  congre- 
gatioD  regillered  in  the  bifhop's  court,  or  at  the  feffions.  But 
there  is  nothing  in  this  a£l,  which  difpenfes,  either  with  the  teft 
a^  or  the  corporation  ad,  fo  far  as  they  impofe  the  obligatioa 
of  receiving  the  facrament  of  our  Lord's  fupper  on  perfons  fervin^ 
in  offices,  or  elected  to  ferve  in  corporations  ;<  and  there  is  nothing 
in  the  ad  of  the  31ft  of  his  prefent  majefly,  which  difpenfes  ca- 
tholics from  that  obligation,  in.  cafe  of  their  ferving  in  offices,  or 
being  admitted  into  corporations.  With  refped  therefore  to  the 
t€ft  a^  and  corf  oration  aS,  thefe  are  the  only  afis  which  fubjeft 
the  proteftant  diifenters  to  any  penalties  or  difabilities ;  to  thefs 
the  Roman  catholics  are  fubjedt  equally  with  the  protefknt  diiTcii* 
ters :  there  is,  therefore,  no  penalty  or  difability  that  aifeds  the 
proteftant  diiTemers,  to  which  Roman  catholics  are  not  fubje^ 
^aualiy,  but  there  ftill  remain  feveral  penalties  and  difabilities  to 
which  Roman  catholics  are  fabjed,  that  do  not  in  any  refped  af^ 
ft€t  the  proteftant  diflenters.  The  principal  of  thefe  are,  that  by 
the  30.  Car.  a.  Roman  catholics,  in  coniequence  of  refufing  the 
oath  of  fupremacy  -or  the  declaradon  againft  popery,  are  diil> 
abled  from  fitting  in  either  houfe  of  parliament ;  by  the  7th  and 
8th  of  Wm.  3.  ch.  27.  thofc  who  refufe  to  take  the  oath  of  fupre . 
macy,  are  difa'bled  from  voting  at  eledions ;  and  by  feveral  ftatute^ 
Roman  catholics  are  difabled  from  prefenting  to  advowfons.  Thit 
is  peculiar  to  them,  qaakers  and  even  jews  having  the  full  enjoy- 
ment of  the  right  of  prefentation.  It  is  to  be  obferved,  that,  no 
perfon  can  be  prefented  to  a  living  who  has  not  been  ordained  ac-* 
cording  to  the  rites  of  the  church  of  England.  Previouily  to  his  or- 
idination,  he  is  examined  on  his  faith  and  morals  by  his  bifhop ;  he 
takes  the  oath  of  allegiance  and  fupremacy,  and  fubfcribes  the  39 
articles ;  and  previouily  to  his  admiffion,  he  fubfcribes  the  three  arti- 
cles refpediing  the  fupremacy,  the  Common  Prayer,  and  the  39  ar- 
ticles ;  and  he  makes  the  declaration  of  conformity.  By  the  aGof 
uniformity,  13.  and  14.  Car.  2.  c,  4.  he  is  bound  to  ufethe  Common 
Prayer  and  othfr  rites  and  ceremonies  of  the  church  of  England. 
^— I V.  a.  Upon  the  ccif  oration  aS,  it  feems  to  have  been  the  prevail- 
ing  opinion,  that,  the  eleAion  of  a  perfon,  who  did  not  comply  with 
the  requifite&  of  that  ftatute,  and  all  the  ads  done  by  him,  were  void. 
^o  prevent  the  confequences  of  this,  the  ftatate  of  the  5/^  Geo,  i. 
was  paft,  intituled,  '•  An  aS  for  quieting  and  eftablijhing  corf^ora^ 
ff  tions,"  by  which  it  was  enabled,  that,  no  incapacity,  difability^ 
forfeiture,  or  penalty  (hould  be  incurred,  unlefs  the  peribn  were  re- 
moved, or  a  profecutioD  againft  him  commenced,  within  fix 
IpoDths  after  his  cle^oxu    jt.wsvB  alfo  fuafled^  ^t^  the  afts  of  the 
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[Note  346.]  perfon,  omitting  to  qualify*  (hoold  not  be  avoided.    Upon  this  aft,  f'Sgi.  a. 
an  important  queAion  arofct  whether  diiTencerSy  being  ineligible  to  ^*^^ 
public  offices,  could  be  obliged  to  £ne  for  not  ferving  them.    This 
point  came  to  a  dired  iiTue*  in  the  cafe  of  Allen  Evansj  eiq.    It 
y»SLS  finally  heard,  in  the  houfe  of  lord^,  on  the  4th  Febroary 
1 767,  when  it  was  determined  in  favour  of  the  di^enters.     For  the 
relief  of  thofe,  who  omit  to  qualify  forfervmg  in  offices,  or  for  being 
cledled  into  corporations,  an  a^  of  parliament  is  pad  annnally»  by 
which,  afcer  mentioning  the  corporation  and  teft  a^is,  and  fome 
others,  which  do  not  relate  to  the  point  under  confideration,  it  is 
ena£led,  that,  perfons  who,  before  the  pafling  of  the  a£l,  have  omit* 
ted  to  qualify  m  the  manner  prefcribed  by  thofe  ads,  and  who  flial! 
properly  qindify  before  the  25th  of  the  enfoing  December^  (hall  be 
indemnified    againfl  all   penalties,   forfeitures,  incapacities,  and 
difabilities,  and  their  eledlions,  and  the  a£ks  done  by  them,  are 
declared  to  be  good.    There  is  nothing  in  this  ad  wliich  exclodes 
catholics  from  the  benefits  of  it— 'IV.  2,  By  tbt  miliija  oB^  it  is 
enacted,  that,  no  perfon  (hall  be  enrolled  in  the  miliiia,  unlefs  he 
takes  the  following  oath  :  "  I.  J,  B,  do  fincerely  promifc  and  fwear, 
«<  that,  I  will  be-  faithful  and  bear  true  allegiance  to  his  majefly 
^  King  George,  his  heirs  and  fuccefTor^.     And  I  do  fwear,  that 
«'  1  am  a  proteflant,  and  that  I  will  faithfully  ierve  in  |he  militia* 
*'  within  the  kingdom  of  Great  Britain,  for  the  defence  of  the 
"  fame,  during  the  time  for  which  I  am  enrolled,  onlefs  I  Aiall  be 
*<  fooner  difcharged."    It  feems  to  ^e^ttve  confideration,  whether^ 
tinder  the  exiding  laws,  catholics  may  not  claim  to  be  exempted 
'  from  fcrvlng  in  the  militia,  upon  the  fame  grounl,  as,  in  the  cited 
cafe  of  AHen  Evans,  the  protellant  diileaters  claimed,  and  were  aU 
lowed,  to  be  exempted  from  the  obligation  of  ferving  in  offices,  viz. 
That  by  law  they  are  ineligible,  and  confequently  are  not  compeU 
lable  to  fine  for  not  ferving.— IV*  3,  With  rtjped  i$  tbt  right  of 
Roman  catholics  to  fcr^ve  on  juries ^  there  does  not  appear  to  have 
ever  been  any  law,  which  fubjeded  them  to  any  fuch  difability,  ex- 
cept the  ilatutes,  generally  called  the  llatutes  of  rccufancy.    The 
ilatute  of  the  13  Car.  2.  commonly  called  the  corporation  ad,  re- 
lates to  thofe  offices  only,  which  concern  the  government  of  cities 
and  corporations.    The  llatuteof  the  25th  Car.  1 1,  commonly  calU 
ed  the  teft  ad,  (fmce  explained  by  the  9th  of  Geo.  II.),  regards 
only  civil  and  military  offices,.  Neither  of  thefe  ads,  therefore, 
abridges  catholics  of  the  right  in  queilion.    With  refped  to  the 
ilatutes  of  recufancy,  among  other  penalties  to  which  thefe  fubt 
jedcd  popiih  recufants  convid,  one  was,  that,  they  became  liable, 
upon  convidion,  to  all  the  confequences  of  excommunication,  and 
it  has  been  generally  onderftood,  that,  perfons  excommunicated 
are  difablcd  from  ferving  on  juries.     We  have  more  than  once 
obferved*,  that,  in  the  proper  fenfe  of  the  word,  not  attending  the 
fervice  of  the  church  of  England  alone,  and  unaccompanied  by  any 
o:hercircuini]ancc,conflitutes  recufancy.   Of  this  non-attendance  at 
church,  every  Reman  catholic,  neceffarily,  was  guilty,  and  he  might 
be  convided  of  it  by  a  very  fummary  procefs.     But  till  his  guile 
was  eflabli(hed  in  a  judicial  manner,  the  law  did  not  take  notice  of 
]t;  and  therefore,  unicfs  an  adual  convidion  had  taken  place,  he 
was  not  fubjcd  to  any  of  the  penalties  confcquent  to  recufancy. 
But  it  has  been  mentioned,  that,  there  was  beiides  this,  a  fpecies 
of  conftrudive  recufancy,  to  which  every  catholic  was  liable,  by 
rcfufmg  xo  msX.  e  the  declaration  againll  i^p^vty^  and  to  take  the 
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oath  of  fapremacy*  This  had  a  more  dire£k  operation  on  their 
ability  to  lerve  as  jurors*  Now  as  well  the  declaration  againft 
popery  as  the  ^ath  of  fupremacy  inight  be  tendered  to^a  ca- 
tholic in  the  very  court  where  he  prefented  himfelf  to  ferve  as 
a  juryman.  A  refufal  amounted  to  convi^on  ;  on  convidlioq 
he  became  fubjeft  to  all  the  penalties  of  excommunication,  and 
one  of  thofe  penalties,  (at  leall,  by  the  opinion  of  the  old  law- 
yers),  was  a  difqualification  to  ferve  on  juries.  Thus,  it  was  al- 
ways in  the  power  of  the  court,  and  perhaps  of  any  two  ma- 
gifirates  prefent,  to  convict,  on  the  fpot,  a  catholic  of  recufancy,. 
and  thereby  render,  problematical  at  lead,  his  capacity  to  ferve  aa. 
Juror.  Such  appears  to  have  been  the  fituation  of  catholics,  ia 
this  re(pe£t,  previoufly  to  the  aft  of  the  3  id  of  his  prefent 'majefty. 
Since  the  pafling  of  that  a^,  they  iland,  as  to  the  ferving  upoa 
juries,  in  the  fame  predicament,  as  the  reil  of  his  majeftv's  iub« 
jeds.  By  that  llatut?,  they  are  freed  from  the  peaalties  mcident^ 
either  to  pofitive  or  to  con(lru6live  recufancy.  It  is  obfervable/ 
that  the  8th  fedion  exempts  the  minillers  of  Roman '  catholic 
congregations  from  ferving  on  juries;  it  feems  to  follow^  that*, 
without  this  claufe,  they  would  have  been  liable  to  ferve,  and 
confequently,  tliat,  all  p^rfons  out  of  the  reach  of  this  claufe^ 
are  in  the  eye  of  the  law  fubjed  to  the  duty,  and  have,  of  courfe, 
the  capacity  of  ferving. — IV.  4.  With  rclpedt  to  the  right  c/ 
JRoman  catholic  merchants  to  be  fummoned  to  tb:  meetings  of  Britijb 
factories,  abroad,  it  appears,  that  they  have,  and  always  had, 
a  right  to  be  admitted  to  them.  The  meetings  of  the  fadory 
in  Portugal  were' regulated  by  the  8.  Geo.  .1.  c.  17.  but  that 
sl6l  contains  nothing,  which  difcriminates  Roman  catholc,  from 
other  merchants.  All  the  foreign  fadories  are,  therefore,  in  this 
refped,  in  the  fame  predicament.  Now,  if  Roman  catholics  are 
excluded  from  fadtories  by  any  ad,  it  n^uft  be,  either  by  the 
corporation  ad,  or  by  the  teft  ad.  fiut  with  refped  to  the 
corporation  ad,  it  is  to  be  obferved,  that,  a  fadory  is  not  a 
corporation,  in  the  legal  acceptance  of  thai  word;  and  even 
if  it  were,  it  would  no:  fall  within  the  operation  of  the  cor- 
poration ad,  as  that  is  confined  to  cities,  corporations,  &c« 
within  England  and  Wales,  and  the  town  of  Berwick  upon 
Tweed.  The  operation  of  the  itHt  ad  is  more  extenfive  thaa 
the  operation  of  the  corporation  ad;  it  exprefsly.  mentions  his 
majeily's  navy,  the  iilands  of  Jerfey  and  Gaernfey^  and  per- 
fons;  who  fhould  be  admitted  into  any  fervice  or  employment  in 
his  majeily's  or  his  royal  highnefs's  hpufehold,  within  the  diftrids 
therein  mentioned.  A  fadory  abroad  does  not,  therefore,  fall  within' 
the  operation  of  that  ad.  Befides,  the  privilege  of  being  admitted 
to  the  meetings  of  a  foreign  fadory,  is  not  an  o$(e«  or  even  a 
right,  of  that  defcription,  which  falls  within  either'  of  thofe  ads. 
There  is  realbn  to  (uppofe,  that,  in  point  of  fad,  Roman  catholics 
have  not  generally  been  fummoned  to  attend  meetings  of  fac* 
tories,  ii nee  the  year  1720.  But  no  perfon,  who  is  acquainted 
with  the  code  of  penal  law  againft  Roman  catholics,  particularly 
the  flatutes  againft  recufancy,  will  be  furprized  at  this  circnmftance> 
or  draw  any  argument  from  it  againft  the  right  contended  fbr,  as 
the  operation  and  tendency  of  thofe  ftatutes  were  fnch,  as  induced 
Roman  catholics  to  forbear  aiferting  fome  of  their  moft  valuable 
rights,  even  fuch  as  were  of  the  mdft  indifputable  nature,  rather 
than  obtrude  themfcjves  into  public  notice*    If  they  wifh  to  ea« 

forga 


Lib.  3.      Cap.  1 3.  Of  Warrantlc.  Seft.  745, 

(^Note  ^46.}    iorce  their  right  of  admiffioiiv  or  their  right  of  voting,  they  (hoold  f^QI.  1. 

give  notice  of  their  defire  to  be  fiunmoned»  and  olTer  to  attend  at  ^*^^ 
the  meetings  ;  then>  if  admittance  (hould  be  refufed  theiD>  or  their 
votes  rejedlad*  the  prpceedlnes  will  be  illegal :  and  not  only  they,  but 
nil  other  perfons  fulled  to  the  proceedings  of  the  fa€U)ry*  will  be 
juflified  in  refaiing  to  2>av  their  contribution-nooney,  or  to  comply, 
jn  any  other  manner>  witn  the  refolutions  or  orders  of  the  meeting. 
'Bc^dts,  a  rcfufal  lo  admit  them  to  the  meetings,  is  certainly  a  perfonai 
jnjary ;  and  wherever  a  perfonai  injury  u  done  to  an  Engli(h  fubjeft 
abroad,  the  remedy  mull  be  fought  in  the  jurifdiflion  where  the  caofe 
^f  adUon  happens,  if  it  is  fubjed  to  the  Idng's  jurifdidion ;  if  the  kin^ 
^Bas  no  jurifai^tion  in  that  place, this  neceflarily  gives  the  king's  courta 
a  jurifdi6Uon»  witiun  which  it  is  broaght,  by  the  kn6wn  fidion  of 
laying  the  venue  in  feme  county  of  England.  This  is  explained 
hf  lord  Mu^»fi<^ld,  with  his  ufuaf  clearnefs  and  ability,  in  his  ar- 

fument  in  Fabrieas  v.  Molly n,  Cowp.  170.  See  alfo  Pbilly* 
rown  V.  Rylan<C  in  Stra.  624*  Lord  Rayqiond,  J388.  and 
6^  Mod.  354*  It  is  to  be  obferved,  thatp  in  the  great  cafe  of  Aihby 
V.  White,  where  an  adioa  was  bnuight  againib  an  oQcer,  for  re- 
fufing  a  man^s  vote  at  an  eledion ;  the  onfy  ground  for  queftioning 
the  adion  was,  that,  there,  the  houfe  of  commons  had  fpecial  jurif- 
ili6lion«  See  6.  Mod.  45.  i.  Salk*  19.  i.  Bro.  ParL  Ca.  45. 
This,  it  is  evident»does  not  apply  to  the  cafe  now  under  difcuflion. 
What  has  been  faid  of  the  nght  of  Roman  catholics  to  indft  on 
being  admitted  to  the  meetings  of  Eneliih  fadoriea,  abroad,  and  of 
their  means  of  redrefs,  in  cafe  of  refufal,  applies,  with  proper  aua<* 
li£catioiu,  to  every  other  cafe,  of  a  (imilar  defcription,  where  weir 
right  of  admiffion,  adbg,  or  voting,  is  refufed  them.~->IV.  5.  H^itk 
tefptS  to  the  right  ef  Romaa  lat holies  to  hold  offices  oxtrcijeablt  abroad; 
^-It  has  been  obferved,  that,  the  corporation  a&  extends  only  to 
cities,  &c.  within  England  and  Wales,  and  the  town  of  Berwick 
upon  Tweed;  that,  the  teft  a£t  mentions  only  thofe  places,  an4 
kis  majefly*s  nav^,  and  Jerfey  and  Guemfey ;  and  thai^the  31ft 
of  his  prefent  majeily  repeals  the  flaiutes  of  recufancy,  and  re* 
Seves  mm  the  penalties  impoied  on  Roman  catholics  refo£ng  the 
oath  of  fupremacy,  and  the  declaration  againU  popery :  it  ieems 
therefore  to  follow,  that,  there  is  now  in  torce,  no  law  which  dif- 
ables  Roman  catholics  from  holding  offices  wholly  exercifeable 
abroad,  or  from  ferving  or  holding  offices  under  the  EaU  India 
company,  in  their  foreign  pofTeffions.  Befides,  upon  the  conflruc-* 
tion  of  thefe  laws,  and  of  every  other  law  fuppofed  to  afieA  the 
|loman  catholics,  there  feems  reafon  to  think,  that,  the  fame  fpinr, 
which  induced  the  legiflature  to  repeal  fo  large  a  proportion  of  the 
penal  code  a^ainfl  them,  will  influence  the  judicature  in  their 
cotoftru£lion  of  the  unrepealed  part  of  that  code,  or  of  any  othes 
ftatute  unfavourable  to  them,  in  its  apparent  tendency  or  opctatioi^ 
fia  far  as  i(  may  be  open  to  a  d^oubtful  interpreution. 
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......  .^  what  words  will  pat  the  fee  in,  191.  a*  n*  t. 
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ACCOUNT,  award  to  make,  effba  of,  139.  b.  n.  1. 

*.; . «. ,  jointenants  and  tenants  in  common  may  have,  inter /e,  ijj^i 

b.  n.  I. 

ACCESSORIUM,  to  what  terms  in  oar  law  it  anfwers,  121.  b.  n.  6. 

ACRE,  contents  of,  5.  b.  n.  4. 

ACTIONS  on  the  cafe,  where  they  lie,  56.  a. 'n.^.   56*J}.  n.  2.  57*  t; 
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..-.•.»  >.f  whether  perfonal  or  mixed,  285.  a.  n^  t. 

ADMINISTRATION,  who  intitled  to,  to.  b.  n.  2* 

ADVANCEMENT,  whatby  cuftom  will  exclude  a  child,  176.  b,  n.  t. 

7*8. 
ADVOWSON,  whether  infant  may  prefent  to  at  any  age,  89.  a.  n.  !• 

^....••••^  void  in  the  life-time  of  a  biihop,  who  afterwards  dies, 
why  the  king,  and  not  his  executors,  fhall  prefent  to,  90.  a.  n.  4, 

.. •..•••.,  appendant  to  a  manor,  will  not  pafs  by  the  king's  grant 
of  the  latter  without  exprefs  mention,  121.  b.  n.  a. 

AFFIANCE,  whether  fynonymous  with  marriage,  34.  a.  n.  2« 

AGE,  who  (hall  have,  24.  b.  n.  2. 

AGREEMENT,  parol,  where  allegeable  in  explanation  of  a  deed,  or  not# 

222,  b«  n.  2« 

ATDS,  abolifhed  by  i2»Car.  2.  76,  a.  n.  i. 

ALIEN,  where  he  may  take  and  hold,  or  not«  2.  b*  n. -a,  3,4, 5, 6, 7,  8; 9, 
39.  b.  n.  9.  129.  b.  n.  4. 

-----»  who,  128.  b.  n.  a, . 

-..-..,  friend  or  enemy,  how  triable,  and  capacities  of,  l29,b%  n.  2,  3. 

ALIENAGE,  how  it  affeds  the  courfe  of  defcent,  8.  a,  n.  4,  5. 

ALIENATION,  before  the  ftat.  of^uia  mf teres,  date  of,  43.  a,  n.  2,  j, 

«•••,•....,  fines  for,  abciilhed,  except  by  cuSom,  43.  b.  n.  2.  ' 

ALIENATION, 


index: 

ALIENATION,  redralnts  impofed  upon  by  the  &udal  fyftcm,  and  hawf 
eluded,  191.  «•  n.  I.  f.  v.  6,  y,  8.  224*  a.  n.  i. 

...........  involDntary,  ftate of,  191. a.  n.  1.  f*  V.  g, 

-.. .,.  ccmdiiioii  reftri^tive  of*  whether  good*  213.  a*  ii»  i* 

a23.b««B.  I. 

-.••••....,  what  a  forfeicnre,  233.  b.  n.  u 

•  ••«••.••.,  obfenratkms  on  attempts  to  reflran,  379.  b.  n.  i. 
ALLEGIANCBt  dd  oath  of,  68.  b.  n.  i. 

. ---ffee  offices,  233.  a.  n.  1. 

ALMONER,  office  of«  afually  giren  to  the  archblihop  of  York,  94.  a« 
n.  6. 

AMERCEMENTS,  formerly  an  objefl  of  attention,  127.  a.  n.  j. 

ANCESTOR,  on  feveral  liButations,  one  to  the  ancefior,  the  other  to  his 
heirs.'    See  S  h  e  l  l  i  r • 

........y  ttnlefs  there  is  an  intereft  in»  the  heir  camx>t  be  entitled 

bydefcent,  386.  a.  n.  i« 

.ANNUITY,  of  inhcriuDce,  itt  properties,  a,  a.  n.  i*  20.  a.  n.4.. 

......  .y  whether  affignable,  144.  b.  n.  1  • 

APPEAL,  effe€t  of  proceedings  in,  13.  a.  n.  8. 

APPENI)ANTS»  are  ever  by  prefcription*  122.  a.  n.^2.      See  Appur- 

TBKANT. 

APPOINTMENT,  ufes  limited  onder  a  power  of  will,  after  appoint- 
ment, precede  the  eftates  exifting  fubjedl  to  that  appomcmenc,  379.  b. 
n.  I.   and  feeDowsa. 

APPRENTICES,  intereft  of  matters  in  their  acquired  property,  117.  a. 
n.  I.  .  . 

APPURTENANT  and  appendant,  what  things  may  be  to  what,  121.  b. 
n.  6,  7*  122.  a.  n.  a. 

•  •••.«.  -...,   common,  where  it  need  not  be  prefcribed  for,  122.  a. 

n«  4. 

ARGUMENTS,  from  inconvenience,  their  weight,  66.  a.  n.  i. 

ARMS,  affize  of,  71.  a.  n.  i. 

ARRESTED*  import  of  the  term,  173.  b.  n.  2. 

ASCENT,  lineal,  reafons  for  excluding,  i  j.  a.  n.  i« 

^  whether  excluded  in  the  Roman  law,  1 1  •  a.  n.  2« 

ASSETS,  advowfon  is,  ly.b,  n.  3. 

ASSIGNEE,  who  is,  210,  a.  n.  i.  215.  b.  n.  i. 

ASSIGNMENT,  of  what  it  may  be,  90.  b.  n.  i.  144.  b.  n.  ?•  265.  a. 
n.  I. 

ASSISE,  what  feiiin  will  maintain,  202.*  b«  n.  i, 

ATTAINDER,  of  iffue  in  tail,  in  'uitS  patris^  22.  a.  n.  3. 

ATTORNIES,  different  funftions  of,  in  the  Englilh  and  the  Roman  law, 
368.  bf  n.  K 

ATTORNMENT,  where  formerly  compellable,  148.  a.  n.  3.      .     . 

ATTORNMENT, 


^ 


INDEX. 

ATTORNMENT,  nearly  aboliflicd  by  Hat.  215.  a.  n.  2..  309,  a.  n,  i. 
-. .---,  what  it  gaviB  title  to,  320.  n.  i. 

AUTHORS  and  WORKS  explained  or  charaaerifcd :  Viner's  -Abr.  9.  a, 

n.  3.      Lord  Bacon's  reading  on  ftat.  of  ufes,  13.  a.   n.  2.  271.  b. 

n.  !•    Englifli  edition  of  Plowden's  Comment.  23,3.  n,  1.    Nov 's  Rep, 
''      54.  a.  -n.  10.     Sullivan's  le^ures,  68.  a.  n.  3.     Ockam,  58/a.  n.  2. 

68.  b.    n.  7.     Black  Book,   Red  Book,  and  Dialog,  of  the  Excheq. 

68.  b.  0.  7.     Littleton,  MS.  introdu6lion  to  the  third  book  of,  163.  a. 

n.  I.     Sanders  on  ufes  and  truds.    Pretlon  on  eftates.     Preflon  on  the 

rule  in  Shelley's  cafe. 

,. --,  unjuflifiable  mode  of  treating,  176.  b.  n.  5,  6.     ' 

AUTHORITY,  where  cxcrcifeable  after  the  death  of  the  party  creating 
it,  52.  b.  n.  7* 

B. 

BAILIFF,  not  liable  in  B.  R.  to  a  fine  for  a  falfe  claim,  145.  b.  n.  f . 

BAILMENT  of  goods,  feveral  points  refpefting,  89.  a.  n.  4,  5,.6,  7,  8» 
9,  10.   89,  b.  n.  I,  2,  3,4. 

BAR,  funflions  and  fees  of,  under  the  Roman,  French,  and  Engliih  juril^ 
prudences,  295.  a.  n*  2. 

BARON  and  FEME,  where  the  latter  can  take  of  the  gift  of  the  former, 
3^  a.  n.  I.    297.  b.  n.  i. 

-•- ••-..,  tenants  in  fpecial  tail ;  if  divorced  a  'viuculof  &c, 

become  tenants  for  life  only,  25.  b.  n.  2. 

»....-•.......,  limitations  to,  and  to  the  heirs,  &c.  of  them,  or 

one  of  them,  how  conftrued,  16^  a.  n.  3.    26.  b.  n.  1.  219.  a.  n«  3^. 
224.  a.  n.  2. 

«•....•.•-...,  rights  of  and  aftions  again  ft  the  former,  in  rcfpeft 
of  the  latter,  46.  b.n.  5.  154*  b.  n.  i.  184.  b.  n.  6.  299,3.  n,  2.' 
350.  b.  n.  I . 

,  exile  of  former,  how  it  affedls  the  latter,  133.3.   n.  5. 

... .^..^  deceit  lies  for  the  latter  againft  the  former,  where, 

133.  a,  n.  4. 

...^  leafe  by,  how  it  Ihall  be  made,  333.  a.  n.  2* 

....... ,  interefl  of  the  former  in  the  chattels  real  aud  things- 

in  adion  of  the  latter,   350.  b.  n.  i. 

.. y  how,  when  the  latter  takes  in  autre  droits  35 1.  b. 

n.  I. 

--,  alienation  by   tlie  former  of  the  real  eftates  of  the 

latter,  how  affe^led  by  flatutes,  353.  b.  n.  i. 

- ,  See  pleading,  26.  a.  n.  i  s  partition,  17.  a.  n.  2; 

releafe,  264.  b.  n,  2. 

BARONET,  dignity  of,  is  part  of  the  name,  16.. b.  n.  8. 

BARONY  by  writ,  whether  it  may  be  furrendered,  16.  b.  n.  2. 

- ,  by  what  triable,  i6.*b.  n.  3. 


«    • 
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BASTARD, 
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AASTARD,noCfV^,whetlierca|nUeortddft^^.  ••!; 

«. -,  nfein  hmmof,  where  good»  IS3*  a.  iw  8. 

A.. ,  ctymott  of  the  word,  24).  b.  iu  a. 

• • ,  citU  fiate  of  on  die  condaeiit,  ib.  ' 

- --,  ro]e»  tbit  one  fluU  not  be  adjadgtd  todk  ff/t  mminh extendi 

oolj  to  1  fingle  ioftance,  244*  b.  a. 

SATTL£»  trial  by,  aothort  opoo,  394.  bu  n.  !• 

1)IG  AM  Y9  ffeqQent  miiapplicadon  of  the  term,  80.  b.  n^  I. 

BISHOPS,  by  what  right  th^  fit  in  parliament  7a  b.*n«  2.  134.  b.  n«  r; 

A.  * .,  faffragoo,  nature  of,  94.  &•  n.  $4 

.  •  ^ .,  {Precedence  of,  itmrji,  94,  a.  n.  j« 

•  ^ ,  not  now  the  pra£dce  of  the  crown  to  chaise  with  corodies  and 

penfioni,  97.  a.  n.  3. 

... .,  how  eleded  in  the  Saxon  sra»  and  afteiwards,  134*  a«  a.  1,2, 

BOCKLAND  and  FOLKLAND,  diffin^on  between^  6.a.  n«  & 

BOROUGH,  origin  of  the  word,  109.  b.  n.  1. 

^ ....,  whether,  imlefs  corporate,  it  may  be  a  dty,  109.  b.  iw«,  3. 

,  See  Tbnorss. 

BOROUGH  ENGLISH,  extent  or  reftridioo,  and  inftancet  of,  110.  L 

n*3«4*  '4^'  ^«  ***  3* 

^ ,  what  Cttftoms  in,  nmft  be  fpectally  pleadedi 

17J.  b.  n.  4. 

BRSHON  law,  m  Ircl^ad^  abolifhed,  141.  a.  a.  5.  176.  a.  n.  i« 

C 

CARRIER,  on  what  ground  anfwerable,  if  robbed,  89.  a.  n.  6. 

CAKTJEp  de  liberutibas,  43.  a.  n.  4* 

CHAMBERLAINi  Great,  office  of,  10.  a.  n.  i.    165.  a.  n.  8« 

CHAPTER,  to  what  ecdefiafiical  bodies  the  name  appropriate,  95*  94  n,u 

CHARTERS,  detinue  of,  where  it  will  lie,  20.  a.  n.  i. 

CHILD,  when  either  of  two  perfons  may  be  its  legitimate  father,  whether 
it  (bflil  choofe,  8.  a.  o.  7. 

•  •.«.,  where  it  (hall  take  jointly  i^ith  the  parent,  and  where  in  remaid* 

dcT,  9.  a.  n,  2,  3. 

..--«•,  follows  the  condition  of  its  father,  123.  a.  n.  4,  j« 

,  pofthnmoas,  limitation  to,  fecoredf  298*  a.  n.  3. 

CHIVALRY,  court  of,  criminal  jorUdiflion  of,  74.  b.  a.  i. 

CHURCHWARDENS,  for  what  parpofes  they  are  capable  of  porchaClS 
lands,  3.  a.  n.  4* 

CHIROGRAPHUM,  what,  143.  b.  n.  4. 

CHOSES  in  action,  ajSEgnablc  thrO^  the  medium  of  e^alty,  Ija.  b.  n.  t. 

COMMISSIOffi 


t         f 
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t:OMMI&SIOH  in  thi^rjr,  hiode  oTpftededi^  A^  \&f.  b»  m  }« 

COMBiONi  apponemmr,  where  ittieed  ftot  bejpreftifbed  for,  ts2.  au  n*  n 

^  .  •  •  .  ^  .;  in  grofs^  whether  it  caii  b6^y  jmnt^t  12^«  a.  n.  5 . 

;.••••..,  appendant  br  appurtenant;  recovered  v^th  the  land,  15 1.  ai  n*  3* 

;.-..*  rf  .y  tenailts  in;  fee  Jointeiiants;  189.  b.  n.  3.    190.  b«  n;  4« 

Common  pleas,  court  of«  when  it  commenced,  71.  b.  m  2. 

CONDITIONS,  who  Ihall  enter  for  breach  of,  12.  a«  n.  3. 

...«• .^^  deitroyed  or  not,  46.  b.  n«  4.    177.  b,  n.  ;b. 

^.....^-..y  tnay  be  apportlonedi  where,  148.  b.  n.  4. 

... ,  for  payment  df  a  fum  itomine  fan^t,  ftri£lttd(s  repaired 

in,  153.  b.  n.  2* 

•  .£.... ^  origin  and  applicattion  of  the  doArine  of,  241 1.  a.  n*  i. 

.. .^  faved,  2C2*  a.  n.  3.    207.  a.  n«  i.    22 j«  a.  n.  i« 

•  •  •  . y  properties  and  effefts  of,  202,  b.  n.  2«    218.  b.  n.  3* 

35 J.  a.  n.  I, 

.  •  «  •  •  ^ ,  for  i«-entry,  different  Idndt  of,  203.  A.  n.  3; 

• ..•.  ^..»^  dilHngmihed  from  4  retnaindei-,  and  i  conditiottal  Umitu*- 

tion>  1K>3.  b»  n*  !•  f 

•  .*».4.«..«.*^  performed  dr  not,  aofi  b*  Si  i«    §67.  i«  n.  }*    ai2.  b» 

n.  I.     213.  a*n.i,    219.  a.  h.  i, 

•  ••«.•  ^w«f  4  .^  impofiUe,  206^  a.  n.  i» 

..«.»^»bi^»^  agaiaft  law,  206.  b.  n*  i«    See  afienation»  223.  a.  n.  t* 
223.  b%  n.  I. 

«»«»..«...^  who  may  take  ^vantage  of,  215.  b«  n.  i. 

.•^.••^..•.,  performance  of>  <y  prts^  219.  b.  n»  t. 

.......... ^  precedent  and  fabfeqnettt,  obTervatiQna  upon,  237.  a*  n.  i« 

........  precfdenlt  eftate  gianted  on,  veftt  not  tall  pcrftrmance  ofj 

310.  b.  n.  1. 

«-----•--->  cannot  reftndn  power  of  tenant  in  tail  to  make  a  lawfi^ 
alienation,  379.  b.  n.  f. 

CONFIRMATION,  fi-om  lord  paramount  to  tenant  pararail,  efied  oft 
152.  b.  n.  1, 2. 

..... ->^^-,  what  ia  iu  operadon,  29J.  b.  »•  2,  2, 3, 

•  ..•,..-.<*•...,  in  what  it  differs  from  a  releafe,  20$.  a.  n.  a. 

«• .......^^  whera  of  the  whple,  and  where  qi  j^t  of  an  tftate, 

297.  a.  n.  1. 

«w«. ........«,  good  or  void,  3ID.  b.  n.  j* 

«........-•..,  by  ecdefiaAics,  3P1.  a.  n.  i« 

CON8ANGOII^T¥,  diilerent  degrees  of  is  the  canoe  and  d;nl  lan^ 
23,  b.  n.  3.  ... 

«..........«i..,  aulhori  upon,  24.  a.  n.  1,  a* 

CONSTABLE,  High,  office  of,  74.  b.  n.  t. 

CONVSYAMCBS,  at  coihmctfi  law  and  to  9f«i,^^rence  b«twecn,i8S»  a. 
jk  13.    271.  b.  n.i. 

(li>         COPA&C£N£RS« 
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COPARQBMEIIS,  what  m»y  be  divided  belvmn,  16;.  l."  b.  t\  4.  ti 

^••. ..••«..,  wl^a  feifia  of  one  will  give  poflefioa  tD- die 
186.  b.  n.6. 

•  •- ---.-,  tQ^  litter  Jt^  effefls  of,  199.  b.  n.  i. 

•*-•-<•--*•*-•  imterfit  what  amounts  to  an  oiifter  of  otte»  2^;  b.  lu  t« 

COPYHOLD,  how  it  (hall  be  pleaded,  $8.  a.  n.  1. 

.... ,  furrender  of,  wbere  ii  (hall  be  taken,  and  by  wbom,  58.  a» 

n.  4,  5, 6. 

.  •.,*-*. •^-••.•-•-^,  tvhat  eftate  ])a9res  by,  55^.  1j.  n.  2. 

•  •.•«....^  grant  of,  by  whom  it  may  be  made^  58.  b,  n.  3,  4,  5,  6. 
*.-.. .,  deftroyed,  by  what,  58.  b.  «;  ^. 

•  .^-•.«..^  grantable,  as  what,  58.  b,  n.  9. 

.••.. ,  releafe  of,  by  and  to  whom  it  may  be  made,  59.  a.  n.  z. 

*•«.. .,  forfeiture  of^  what  amounts  to,  59-  a.  n.  3,  4.    63.  a.  o«  i« 

•  .. ...« ^  when  refiefed  againil  in  equity,  63.  a.  o.  u 

....•-..•y  lefties  of#  59.  a.  n.  4» 

•  •.•.«•..,  what,  and  what  a  cuilomary  freehold,  59- b.  n.  s. 
. ..•.••••,  admiffion  to,  how  compellable,  59.  b«  n.  6* 

,  ftnc  apoa  admilEoa  to,  by  whdm^and  what  payaMe,  59.  k 

n«  8*    3^^*  b«  n«  I*  •« 

*.. -'« ,  what  reaToiiable  or  net,*  6o«  a^  ik  i;^        - 

**•'••••-.•,  how  afteded  by  the  furreader,  60.  a.  n.  2.   -62*  a>  n.  1^ 
......'...,  entail  of,  how  barrable,  60.  d.  n.  3.     60.  b.  n.  i. 

«.........;  trees  upon,  whether  trefpafs  fies  againflrthe  l&Al  fbr  cotdog^ 

60.  b.  n.  4*  •  ... 

, ,  propriety  of  receiving  fealty  fisr,  68.  b.  n.  5. 

COP.YHOLDER,  whether  debt  lies  againft  lor  hit  rent»  571  b.  n.  i. 
CORODV,  where  grantable  to  more  than  one,  190.  a.  n.  i; 

Corporation,  fo!e  or  agp;Tegate,  may  take  lands  in  fee  without  wordf 
of  fucceillon,  where,  8.  b.  n.  y*    9.  b.  n.  7,     94.  b.'  o*-!.' 

4.j.< ^-y  fole,  may  take  chattels  iff  faccefeion,  where,  9.  a.  n.  r! 

190.  a.  n.  2. 

/  whether  lands  given  to  HooSl),  opon  cKflbtutiDn  of,  reVicr^ 

or  efcheat,  i3.b.  n.  2.  .  ...... 

,  -^  .  .  •  .  ^  ,  .^., fole^  defcription  of,  94^ a.  n*  $• 

- ..1-  «j,fucce(rors  of,  bound  without    being  fpedally  ttamed^ 

144.  b.  n.  2.  .      ,  •  -  •  •     • 

COSTS,  where  recoverAle,>55#  b^  n.  i.    - 

COVENANT,  eo  repair^  generally,  whether  it  extends  to  die  cafe  of  firr^ 
within  6  Ann.  c.  5i»  57*  a«  n*  i. 

•  . ,  who,  not  a  party  to  the  deed,  i&ay  center  iatoor  bt  bcooi* 

fitted  by,  asi.a.  n.  i. 

.  •    ■     •     .  •  •  ..    • 

•  .  ^  ^ ..n--x'nQt  to  affign,  extendi no^  fo  aa  tmder  leaTe,  joS** a.  o.  i#  . 

— t    SeeWAXRAnTYr  .;   :   i 

vA*:^^  COUNTIE& 
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1    N    D    Ji    Xk 

^dUNTIES^  different,  remedy  for  hereditaments  in,  154*  su  n.  2« 

«. ,  antiquity  of  the  divifion  by»  168.  a^n.  6. 

CURRENCY,  of  whAt  country  money  is  payable  in,  21 1«  b»  d«  2« 

CURTESY,  of  what  feifm,  29.  a.  n.  3,  4,  5^.    29.  b.  n.  2,  3. 

.--,  ofa  truft,  where,  29.  a.  n.  6^ 

• ,  whether  of  rent,  referved  on  an  eflate  of  freehold,  29.  a*  n«  6« 

-. ,-,  whether  of  a  title  of  honour,  29.  b.  n.  i.     165.  a.  n.  7. 

-• •>-,  to  iotitle  tO)  what  (hall  be  proof  df  ifluo  born  alive>  29.  b.  n*  34 

,  in  gavelkiod  eftates,  30.  a.  n.  i. 

• ,of  rent  in  till  </if  kovCy  Jo.  a.  n.  2'» 

,  whether,  of  eftates  aliened  and  regrahtted,  30.  a.  n.  4I 

• ,  whetfier;  if  office  found  before  marriage,  30.  b.  r.  2. 

'^  tenant  by,  cannot  vouch;  but  toay  phty  in  aid,  384.  b« 

n.  1. 

« 

CUSTOM,  elTcntials  to,  lio.b.  n;  i. 
L ,  extent  of,  i io.  b»  n.  2.  4. 

•  *     *  ^ 

,  its  effeds  upon  teftamentary  dlfpormohs  of  personalty,  176.  l^ 


<k  •« 


n.  5. 


CUSTOMARY  FREEHOLDS,  cafes  of  ihftarced,  49.  a.  n.  6. 

» . -ilu.:',  what,  and  what  copyholdi,  59.  b.  it»  u 

3DAMAGE&,  where  recoverable,  355*  b.  n.  i. 

DEANS,  various  kinds  of,  95.  a.  n.  i. 

DEANERIES,  account  of,  and  of  the  mode  of  eledion  to",  95.  a.  «.  ie« 

bfiEDSyifo  V^h6m  the  c'uftody  of  belongs^  6.  a.  m  4.     See  Ch  artsrsj, 

,  where  one  not  a  party  to  (hall  take  by  or  not,  26.  b. .  n.  4. 

t ,  profert  6f,  i/hcit  neteiTa^y^  3}'.  bi.  h.  6.    226.  a.  n.  l; 

^$ton  tfifaSum^  where  pleadable  to,  35.  b.  n.  7. 

i  .'.  ..  1^  of  bodies  cor^rate,  when  complete,  36.  a.  n.  5* 

u  .  . ,  delivery  of^  what  is,  36.  a.  n.  6. 

,  of  feme  coverts  and  infants*,  difference  between>  42.  b.  n.  4^ 

^  .  . ;  things  incorjAireal  will  not  pafs  without,  47.  a.  n.  2. 

• «  .,  of  infants,  on  iVhat  grounds  they  are  conHrued  voidable  only, 

51.  b.  n^  3* 

«:  .  1 ,  different  kinds  of;  143.  b.  n.  3;  5.     229.  a.  n.  x,  2, 3.  , 

•  .  . ^'  interlineations^  defacing,  &c.  of,  225.  b.  n.  i. 

>  .  « ',  who  bouud  by  without  fealing,  230.  b.  n.  u 

,  who,  not  a  party  to,  may  be  bound  or  benefitted  by*  431*  at  n.  t. 

«. ,  court  will  not  detain^  tho'  found  not  to  be  thofe  of  the  party, 

231*  b«  n.  u 

^. ,  void  as  intended  by  the  parties,  where  they  (hall  take  eFe^ 

olherwife,  337.  b*  n.  i. 

(Ill)  DEFEASANCa, 


t    N    D    Er   X. 

DI^PBA^ANCCt  wkcn  it  mny  be  «ia4e,  £56.  b.  n.  r. 

DEFENCE,  legal  import  of  the  term,  127.  b.  ti.  ^. 

DEFORCEMENT,  import  of  the  term.  5)1.  b.  «« i. 

DEGREES,  ia  wins  of  cntiy*  159.  a*  tL  t* 

i,  .  .  .  •  •  .y  of  C0Q£uigQun€jr»  sj.  b.  n.  3. 

D&MAND,  where  neceiary  or  aot^  to  give  citk  to  re*emer»  &c  2d2.  «; 
o.  ]•    aoj.  a.  B.  I, 

»«.*••«.  .^tt  wbac  pbee  it  majr  be  aade»  aia  b.  d.  i  • 

DESCENT,  authors upoa  tbe  bw  of^  la  b.  n.  t.   14.  a.  «.  z« 

....•«.,  what*  and  what  a  parchafe»  is.  b.  a.  a.    13.  a.  n.  ^. 

•  ••.««.,  w^ere  pi^venied  by  feigoory  and  homage,  13.  b.  cu  y 

•  ••••.•,  by  tbe  balf  blood,  wby  exdadcd,  14.  a.  a.  3. 

•  •  .  .^  «i  •  ^  boar  iar  ezduded,  I4.  a.  n.  5. 

•  ••<•••-,  wbcie  oottHe  of  enlarged  by  havifig  iflue,  19.  a«  n.  & 
DEVISE,  whcrr  for  life,  and  where  in  fee,  9.  b.  a«  2. 

•  « ,  biflory  of  the  power  of  difpofing  by,  1 1  k .  b.  d.  i.  3,  4. 

«.«•«.  *y  rc(|uifitct  CO  widiin,  29.  Car.  z.   c.  3.  and  extent  of  that  fbl? 
iii.b.  a.  3. 

«.•-•*,  by  cttftom,  where  it  need  now  be  reforted  to,  1 1 1.  b.  n.  4* 

•  1  .  •  •  ~,  cfleft  of  two  iaconliftent  ones  in  the  fame  will,  ti2.  b.  n.  l« 
«...  -  .f  genera!  words  in,  what  they  pafs,  205.  a.  n.  i. 
DIGNITIES,  titksof  n:i2y  be  granted  without  naming  a  place,  20.  a.  n.  3^ 
««...-..,  whether  intaikble,  lb. 

DISCONTINUANCES,  whether  for  life  or  in  fee,  42.  b.  a.  2^ 

^•.••*-.<>*-.-^-,  in  generaly  nature  of,  32;.  a*  a.  i. 

^... . ,  by  eccleiiallical  perfons,  329.  b.  a.  i. 

-r 9  by  perfoos  feifed  jure  uxQrisy  ib.  a.  2« 

«--•*« ..^^..^  by  tenants  io  tail  with  refpcA  to  their  ifliae* 

326.  b.  n.  1. 

•  -• ...-• ^---    the    rerer- 

iioaer,  3Z7.  a.  n.  i« 
.... . -• thofc  in  re- 
mainder, ib.  n.  2. 

* .• ,  modes  of  conx'eyaaces  which  work,  330^  «•  a.  i. 

«.«.. ......  or  aot,  what,  333,  b.  n,  i.  534.  b.  a.  i. 

...«. ,  to  or  with  concurrence  of  the  remainder- man  or 

reverdoner,  335*  a«  n.  %. 

DISSEISEE,  avowry  of  the  lord  upon,  25&«  a.  n.  2« 

DISSEISIN,,  adoal  or  by  eledion,  where,  57,  a.    n.  3.    153.  b.   a,  ^ 

330.  b.  n.  I* 

^  .  ^ ^y  by  eledion,  what  is,  57.  b.  n.  5.  239*  a.  n«  i. 

....-*.,  adual,  what  amounts  to,  or  not,  i6o.  b.  n^  3: 

« ..  effcd  of,  180.  b.  fi«  7.   239.  a^  n.  i, 

DISSEISIN^ 


INDEX. 

DISSEISIN*    $c€  Entry*  57.  k  n.  6.  &c.  fepfmeot^ 

DISSEISOR,  theni^iDre  of  his  mtereft,  19^.  b.  s,  3*   238,  a*  n.  !•  264.3. 

.. ^  donee  and  feoffee  of,  is  out  of  jjm  H«  6.  c.  |.  238*  a.,  b*  «• 

.  • ,  heir  of,  what  eftate  the  kivr  wUi  defend  lus  poffeSon  of>  and 

why,  239.  b.  n.  2.  250.  b»  n.  I. 

. ,  affignment  of  dower  to  widow  of,  by  ^tUkct  241. 9.  n.  3* 

• y  who  is,  or  not,  271.  a.  n.  i*  2.  ' 

• ,  joint,  effed  of  reltafe  to  in  cxcloton  of  bu  coiipftnim^  Z75*  bw 

n.  I. 

^ ^  what  be  nay  plead,  stSs*  b.  a.  I. 

« ,  cannot  acquire  left  than  a  fee,  296.  b.  9*  K 

^  .  .  • y     See  Relbasb,  /at  ai///#r  k  sMt. 

Distress,  in  what  cafes  it  nay  be  made,  47-  «•  »•  6.   47.  b»  n.  6, 
162*  a,  n«  4*  162.  b.  n.  i. 

-  - ,  of  what  things  it  may  be  made»  47.  a.  n.  |i,  la,  13, 14*  |6, 

17, 18.  47.  b.  n.  I,  J. 

. ,  where,  of  beads  which  efcape,  47,  b.  d«  2,  3. 

^  . •  -y  may  be  impounded  on  the  land,  47.  b.  n.  4. 

^  • ,  authors  and  flatutes  relating  to,  47,  b*  n*  7* 

• ,  difference  betwecQ  aftfi  of  law  and  afts  of  the  party  refpe^ng 

power  of,  150.  b.  n.  3, 

*  «  • ^  in  what  place  it  may  be  made,  i6i.  a,  n.  4. 

DIVORCE,  reverfal  of  fcntence  of,  how  certified,  33.  a.  n.  ii> 

DOWER,  reaibn  of,  30,  b.  b.  8^ 

----•-,  how  attendant  in  refped  of  fervices,  31.  a.  n.  a. 

^  . ,  of  what  feifin,  28.  a.  n.  7,    31.  a*  n.  4*   31.  b*  n*  3. 7,   33.  a. 

n.  io>    239*  b.  B.  3* 

,  of  how  much,  on  eviflion  pf  pm  by  title,  paramount.  31.  a* 

n.  6. 

. -,  not  of  a  trad,  3 1,  b«  n*  3.  nor  of  a  cafile,  ib,  n.  5,  nor  of  the 

capital  roanfion  of  a  barony  by  tenure,  ib«  n.  $» 

•^  -  -*  -  -  -,  alien,  imitled  to,  where,  31.  b.  n,  9. 

-r,  affignment  of,  hy  whom,  what,  and  how,    32.  a.   n.  3.  5.  8. 

32.  b.    n.  !•     34,  b,    n.  i«    3J.  a.  n»  i,  2.    38.  a*  n.  4* 

,  of  rent  refierved  on  gift  in  tail,  32.  a,  n.  4. 

,  whether  in  cafe  of  divorce,  cau/d  atluhtrit,  31.  a,  n.  9, 10. 

-,  charges  upon,  32*  b,  n.  2.  208.  a.  n.  K 

•  .,  damages  in,  32,  bt   n.  4.    33.  a.  n,  i. 

- -,  eledion  in,  where  the  baron  had  two  diftinft  feiiins,  33,  a*  n.  3. 

.  w ^  whether  of  lands  purchafed,  and  aliened^  daring  the  time  feme 

was  not  dowable,  32.  b.  n.  8. 

,. .^  by  cuftom,  ^3.  b.  n.  7*  10,  ii.  aathors  BpoD»  39.  b.    n.  5« 

111.  a.  n.  K 

(Ii3)  DOWER, 


index: 

DOWER,  «i/^<i|Mr*>&e.°atwtiat  dme  hnoft'be  made,  34.  a.  b.  i.  «. 

-  • ,  may  be  of  after-paitluUed  lands,  34«  a.  n.  4. 

.  .  .,  when  once  afligned,  tenant  in,  notwithlUndmg  refufal*  may  af« 

tenvards  ente^  upouj  j^b.  n.  5. 

1 «.  .,  what  lands  may  be  hcrfden  in,  though  not  fabjed  to,  3$.  •# 

n.  I. 

» ^  bar  er  fatisfiitton  of,  or  not^  what,  34.  b.  n.  10.  36.  b.  n.  i • 

3.  5,  6. 

<^  .  .  ^  .  -,  entry  upon  hadt  affigned  in,  when  it  OMy  be  n^ade,  37.  b. 
n.  2. 

» »  Je  la  fluis  beale,  virtnally  abolifhed,  39.  b.  n.  |« 

• ^  alien  jnay  have,  39.  b«  n.  9*   1 19^  b*  n.  4. 

.  . ,  whether  defeated  in  the  hands  of  the  feofibe  before  treafon 

^onunitted  by  the  hulband,  41.  %.  n«  3. 

.  ex  ajjcmfu  patris  and  by  cudom,  whether  defeated  by  the  hot 

band's  offences,  41.  a.  n.  4, 5;* 

»■• 

.......  whether  execntors  of  tenant  in  (hall .  pay  rent  in  refpeA  of 

emblements,  55.  b.   n.  3.  alfo*  fee  EMBLEMCtiTs^ 

- ,  not  of  lands  in  jointenancy,  185*  «•  n.  ^. 

.  .^  Sedates  in  which  there  i^  ap  ootftanding  ternia  wherc^ ao8.  a^i 

n.  \. 

,  ,  .,  tenant  in,  how  ihe  fliall  hold,  and  be  faid  to  be  in^  141.  a. 

n.  J. 

^  . . ,  where  it  ihall  contiaae  or  not  after  the  fee  is  determined, 

201.  a.'s.  4* 

- »  doubtful  whether  the  exercife  of  a  power  of  appointment  that 

determines  an  eftate  of  which  a  woman  is  dowabk,  defeats  her  right  of 
dower,  J 79.  b.   n.  1. 

*. . ,  the  means  frequently  ufed  foir  preventing  the  attachment  of  a 

title  to  t)y  limitations. 

'  1.  to  the  purchafer,  and  a  trudee,  jointly  in  fee^ 
2.  to  the  purchafer,  and  a  truftee,  and  the  heirs  of  the  tmdee,  aK 
objeraooable,  379.  b,  n.  1, 

*.  • ^  plan  for  preventing  fuggefted 

**/  ^«'-  Bailer,   7   ^^^  t,    „  , 
by  Hr.  Fearne,  \  379-  b-  "•  ^\ 

E, 

KARl^  MARSH.^L,  office  of,  ^aa.  n.  |. 

EJECTMENT,  remedy  qf,  extended  by  (^atote  on  Doa*payment  of  reat» 
2C2.  a.  n.  3. 

,  feoffor  may  have^  under  a  title  of  re-entry  till  payment, 

&c,  103.  a.  n.  2.   '  •  "      ' 

« 

ELECTION,  of  the  manner  in  which  an  eftate  ihall  pafs,  where  it  may  bc« 
49.  a.  n.  I.    144.  b«  n.  3. 

ELEGIT,  tenant  ^y>  cannot  hold  over,  if  intenapted  by  war«  249.  b« 

EMBLEMENTS, 


« 


V 


r  N    D   E    X*- 

BWBLEMfiNTS.  wlio  (hall  hate  or  not,  32.  ••  n.  ^   Jf  «"  nl  u'^*^;"^ 
55.  b.   n.  1,  2.  5.  7.  II. 

ENTAIL,  wkhin  ftat.  di  ^*f/,rcqmfitC5  to,  ip;  a.  n.  5.   Sec  Tail* 

BNTRY,  for  forfeitarc,.when  \x.  may  be  made,  42.  a:  n.  I. 

-,  tolled  or  not,  57.  b,  n.  6.  239.  a.  n.  ^  240.  a.  n.  %  2.   2'4d.lii» 

■n.-  2,  3.  241.  b.-n,  I. .  242.  a.  n»  1.  248.  a.  n.  i.  ^73.  a.  n.  !•    • ' 

-•---,  for  condition  broken,  efFe&  of,  202.  b«  n*  2. 

-----,  different  kinds  of  powers  of,  203.  a.  n.  3.. 

.(.  .  .  .,  or  claim,  by  whom  it  may  be  made,  218*  ^>  n*.  34 

,  whcq  it  may  be  made,  245.  b.  n.  2* 

•  ,'..1-  -"--^ 

,^  -  -  -  -,  Iimitatipn  of  right  of,  250*  a.  n.  t^ 

,  of  le(|pr  for  life,  251.  a-  n.  1. 

1  whofs  xieceflary  or  not,  254.  b.  n.  i. 

-,  fprciWe,  penaltlet  oF»  257.  a.  n«  i. 

EQyiTy,  eonftrodion  of  ftatutes  by,  and  authors  upon,  24.  b.  n.'  i  • 

»  -  ^  .  .  .,  analbgy  of  decif^ns  in,  to  courts  at  law,  290.  b«  n«  1.  (•xWf 

EQUITY  of  redemption.    See  Moktgaoxs* 

ESCHEAT,  what  will  prey^t,  ^%6,si.  n.  1. 

ESCUAGE,  afleffmen^  of,  69.  b.  n.  3.  72.  b.  n.  3. 

v  .  . ^  arl^itrary- before  magna  cbarta,  72.  b.  n.  I. 

.  .  . .^  ^hea  and  how  payable,  72.  b.  n.  4,  c. 

^ -,  whether  a.  tenure  of  icfelf,  or  merely  an  inpdent  to  it,,  73.  a* 

n.  2.  106.  b.  n.  2.     •'    '        •*    :    ' 

-  -  ♦ -,  whether  due  for  fcrvice  put  cJf  the  realm,  74-  a*  n.  i-   '     " 

^  .  .  .,  not  an  infeparable  incident  to  knights-fervice,  106.  b  *  n.^."  ** 

ESSOIGN,  iejer^iiio  regh^  manner  of  cafiing,  65.  b.  n.  5. 

ESTATES,  furfiutre  w,  capable  of  being  fettled  by  vyay  of  iniail,  20.  a. 
n.  5*  ..,.'* 

-.^  '  *  -  r  -,  for  life,  paf^  undtr  v»hat,  42.  a.  n.  1 1» 

.  .,  what  legal,  and  what  equitable,  290.  b.  n»  i.  ft  vl. 

-Sec  Fbe— Tail.  ~  -     • 

ESTOPPEL,  wha(  amonnts  to,  170.  b.  n.  3^  4^ 

ETYMOLOGIES,  &c;  of  names  by  which  things  are  paflcd,  obfemtions 
on  Coii*3  enquiries  into,  6.  a.  n.  3* 

^  y, ^......y  falfe  tafte  ivith  refpeft  to  reprobated,  110.  a.  n.  i. 

EVIDENCE,  admiflible  or  not,  of  perfons-infamous,  6.  b.  n.  i. 

.•.«•..--,. infidels,  6.  b.  -  n.  2.  .-  -     • 

^ .-► ►- baron  or  fenie^  agaidft  each  «herr6wb.* 

^ .. ^-*^-  perfons  intereftcd,  6.  b..  n*  4«        ... 

. ----^  infants,.  172.  b.  n.  2.  ,  .  . 

•  ...'...  .^  learning  and  authors  upon^  7.  a..n.  i.    ,  .    -  .  •{ 

•  ^  .«..,-  ^^  copy  of  a  record  is,  1 17.  b.  n.  4. 

CIi4)  EXCHANGE, 


1-tl.D    E   X. 

51.  a.  a.  I. 

•. r«.?*-tOf  A^tliQkU  fr  lem»  wcHing  three  j^an*  niut  be  is 

wriuDgf  JO.  b,  n.  1. 

• •••,  whether  the  Aibjed  of  qeed  be  ur  ^,  50.  b.  r*  4* 

«..«...Yr-»Ifbythf  king,  boA  be  by  wriung  icfOf  Jed|  ^i*  »^  o*  2* 

. ,  wbttii^opefft«««,,{i.  b.  n.  !• 

EXECUTOR^,  accDOQt  ^gw^t  whca  t|^  liti,  90.  b.  n.  «»  3»  4. 

-»  PP«e«r  of  fclBQg  fiwtti  t«!»  iirheiher  U  ih«U  UnW^  uf*  i» 

n.  s.  236.  t.  n.  !• 

* 

« ^  debtor  or  creditof,  hov  Driyi|eged|  i64»  b.  »•  i« 

F. 

VEALTYy  to  what  efttte  iQci^eot*  $7.  b.  n*  2.  93.  ••  n.  i. 

• ^  difercttce  between  u  and  homage  68.  a.  n.  u  2^ 

..••*•  ^  whether  it  may  be  done  by  atio^ey*  ^8.  a.  o«  5* 

•  .••...,  dillbakm  bemees  it.  when  dooe  to  the  kiag»  and  the  old  ^||l^ 

allegiancey  68.  b.  n.  i* 

•  • «.«  the  law  ppon  the  bme  as  when  Caif  wrote»  6^.  b.  n.  5^ 

FEE,  Littlitwm^  axplanation  oF«  defcDded,  i.  a.  n.  !• 

"  "t  fimple  or  tail»  21.  a.  n.  3.  7. 

-  -  -^  determinable^  27*  a«  n*  6. 

-  -  •>  conditional  at  common  law,  224.  a.  n.  i,  %• 
FEE  FARM,  what,  143.  b.  n.  c. 

FELONY^  or  the  time  thprof,  where  it  may  be  t^averfed^  13.  b.  n.  i, 

.  *....,  arraignment  for,  how,  ^po.  b.  n.  %• 

FEME  COVERT.    See^aaoN  and  Fimb. 

FEMALES,  their  age  of  difcretion,  j^.  a«  n.  3. 

FEOFFMENT,  with  conditioD,  difiei«acc  betipeeii  it  and  an  ^iligatioa, 
220.  b«  m  !• 

.......*..,  its  efFeA  to  pafs  a  freehold  by  difleifiiw  390.  b.  a.  i. 

FEUDS,  origin  and  hiftory  of,  and  a^lbor|  opon,  64.  a.  n.  i«    191*^ 
n.  I. 

.--•-,  import  of  terms  relating  to«  266.  b.  a.  ^. 

F1NE>  hy  teiMPt  in  tail  befoce  convidion,  elFe£k  of,  2«  b.  n.  lOw 

»  by  diflcifee,  eiFedi  of,  49.  a.  n.  4. 

» ,  hiftory  i^nd  efciids  oG  121.  a.  n«  1,2.   373.2.  n.  2, 

V  •  .^  -,  IcTied  by  pf  rfonf  andef  difability,  247.  a.  n*  2. 

•  -  -  -,  how  avoidable,  252.  b*  n.  i. 

»  -  -  *,  at  oom^mon  law,  when  a  bar,  262*  a.  n.  t» 

-  *  -  •,  what  e(lates,-ftc.  itoperatts  upon,  232.  b.  n.  f. 
flRB,  accidental,  who  anfwerabk  for,  57.2.  n.  i. 

FISHERY, 


/ 


1   N   P  »  X 


f  OLQCOURSE^  impbrt  o/^  6.  a.  lu  |. 

FCIiKl' AN19,  HRfl  bocjctaid^  dittnfium  betivceii»  fuz»  ^6. 

FORFEITURE,  effipa  pf>  1 3.  a.  n.  7^ 

|. ^....3  iiiaj  be  of  a  rt  m^der  expefbmt  opgi^  an  eftate  ta3|, 

li^b..  su4«> 
«....•«.«.•.,  what  anuMints to^  5^* >^  o« 4* 

•.<.^.^rr*7r>  where  or  nqt^qf  the  property  of  a  man  killed  is  fdidEoiw 
390.  b.  n.  9* 

•  •••..•*^.^  Mr. yorke*j tveaufe  on xeferted to, 391. b«  n» i. 
FORMEDON^  in  defcendcr^  whether  it  lay  at  common  laW|  19.  a.  lu  3* 
•...«»•.«.,  liimtatitm  of  writf  of,  115*  a.  a.  z^ 

«.«.••.  .^  .  .^  who  intitled  to,-  173.  a.  iu^ 

FRANK ALMOIGfN,  not  affe^d  by  12.  Car.  z.  c.  24.  100.  b.  n.  f. 

FRANKMARRIAGE,  ^fitrent  from  gift  to  baron  and  feme,  how,  29.  a. 
'     n.  2,  3. 

^ ?-*<*-?>  remedy  of  tl^  i^p^  l^p  afber  fourth  degree,  23.  a* 

•    ' .  -  ' 

«..^. •••••..-,  iiToes  of  donor  i|nd  4pQae  in,  may  intermarry  dor^ 
ing  ti|is  degrcea,  23^  b.  n«  I. 

rr ?------,  cannot  l^e  created  ^y  de^fe,  385.  K  «•  4. 

FREEHOLD,  cA^te,  of  what  2$  or  not,  and  when,  42.  a*  n.  6, 7.  203.  a. 
.  n*  2.   266.  b.  D»  2> 

........^  opon  condition  broken,  is  not  yefted  till  entry,  218*  b.  a.  3* 

f  RJ^EHOU^Qf^S,  by  wyf  n^fM  they  wete  anciently  defignatcd,  6^  k 
n.  i. 

f UTURirr,  wprdf  ff,  Aeir  ef eft,  90*  b.  n.  3* 

GAVELET^  import  of  the  term,  X42.  a«  n«  2^ 

pAVELKIND,  how  far  the  cnftom  of  applies  to  eflates  tail,  lo.  a.  n.  3. 
7»A.*^.«1^  etymology  of  the  term,  140.  a.  n.  i. 
^.....•«.^  exteniion  of  cnllom  of  to  colktera]s»  1 40.  b.  n.  i* 

•  •••....«,  ftatutes  for  aboliihing  in  particular  lands^  140.  b.  n.  2. 
«  .•..*•«.,  what  cuftoD^s  in  muH  be  fpecially  pleaded,  175.  b,  n«  4. 
GENTS,  C9ki*$  tranilation  of  erroneous,  6.6.  b.  n.  3. 

pIFT,  legal  imp^(  of  the  Cerifi,  384*  a.  n«  i. 
GRANT^  legal  import  pf  the  term,  ib. 

•  •  -  -  t  •*  the  effed  c(f  this  word,  to  create  sf  warranty  or  covenant  rcaf, 

fee  Warranty- 

GRANTS,  roy^l,  how  cenchided,  7«  a.  n.  a. 

-,  good,  though  grantee  not  named  in  the  premifes,  7.  a«  n*  3. 


^  ••*  •  • 


7  ..  GUARDIAN, 


GtTAtlDIAN»nttfQaife.:87?b.  n.  t.   U.h^p.2,6^ 
».......«.,  pur  caujk  dt  tvardr  wher^«  -SSt  b*  n.  3* 

,tt>  wiut  extent  the  half  blood  excluded  from  bekig,  89:  K 

»«...« y  by.natttre»  and  ia  ibcage,  difference  between*  ib« 

....-•...,  ia  chivalry,  nature  and  privileges  of,  88.  b.  n.  11. 
..... -»by  nature^  d>je£U  and  power  of.  88.  b.  n.  1 3. 

.......^,^  appomtment  .and  pr^vilegoft  of  onder  12.  Car.  2.  c.  14.  * 

89.  a.  n.  15.  .    •     . 

« »  kinds  of  not  noticed  by  CdU,  and  how  appointed,  89.  a* 

Hi  16. 

..... ,  account  a^inft,  where  it  ties^  89.  a*  n,  a*  90.  b« .  0*  2«  . 

....,  how  chargeable  in  account,  89.  a.  n..;^*  .... 

..........  in  focage,  eannot  aflign,  90*  b.  n.  1. 

GUINEAS,  whence  they  took  their  narae,  apj.  b.  p.*].  ^  *  - 

• 

II. 

HABENDUM,  its  effed  in  correfUng  the  premififesy  21.  a.  n.  i.  ^6^'h. 
n.  4.    i8o«b.  n.  1.    299.  a.  n,  k 

HALF  BLOOD,  where  not  excluded,  26< b.  n.  3.    Scff  Seisin* 

HElRf  fiogukir*  where  ^men  cciU^ivum,  8.  b.   n.  4.    az.  a.  n.  4* 

-.•  *  -,  by  cudom  or  in  cuiiomary  land,  who,  10.  a.  n.  3,  4. 

•  -  -  -,  male,  cannot  deduce  hb  defcent  through  females,  et  vice  ^ferfi^ 

19.  a.  n.  4< 

•.-••,  where  he  ihall  talce  by^  defcent- or  purchafe,  2a.  .b^   n.  4.    26;  b. 

n.  -i* 

,  female,  whether,  ta  take  by  purchafe  as,  one  muft  be  heir  as  well  aa- 

female,  24.  b.  n.  3.   164.  a.  n.  2. 

•  -  -  *,  where  not  bound  unlefs  fpe'cially  named,  144.  b.  n.  2.    909.  a, 

n.  t- 

»  where  h(  (hall  uke,  148.  a.  n.  i. 

.,  nature  of  in  t]ve  Roman  and  the  feudal  laws  contrafied,  191.  a.  ik  u- 

f.  V.  ^. 

^ ,  How  triable  who  is,  24:;.  a.  n.  2. 

,  cannot  take  by  defcent,  urilefs  there  is  an  intere^  in  his  anceftor  at 

the  time  of  his  deceafe/  386.  a.    n.  i, 

•  .  .  .,  when  a  father  and  his  heir  apparent  join  in  a  warranty,  after  the 

father's  death,  the  fon  is  liable  in  his  own  right,  and  as  heir,  386.  a; 
n.  X. 

HEIR-LOOMS,  by  cuftom»  npt  alienable  by  devife,  18.  b.  n.  & 

,  authors  upon,  18.  b.  n.  7. 

HERIOTS,  diilinfiion  between  them  and  reliefs,  83.  a.  m  1. 

HIGHWAY,  cafe  lies  for  not  repairing,  on  fpc<Sal  damage,  at^tffo  for  the 
damage,  56.  b.  n.  2. 

J^OLDING  OVER,  penalties  of,  57.  b.  n.  2.  : 

(lOMAGE* 


!   N  n  E   X 

Jf!QM  AGB>  to  the  king,  fpecial  z€t  cited  to  exciife  the  kiifiag  ix^  by  reab^ 
of  peftilence^  64.  b.  o.  3. 

^  ^  .  . y  by  the  king  of  England  to  the  king  of  France  for  his  French 

pofTefliona^  65.  a.  n.  3* 

^ ,  iigoim  and  non  Ugeum^  difFerence  between,  ib. 

^  importance  of  the  expreOi  faving  to  the  kipg  on  performing^ 

66.  b*  n.  i«   68.  a.  n.  3. 

» ^  *^  for  the  feme's  Und,  how  the  lp.cd  might  s^vow  for*  66.  Iv 

n.  2. 

A ,  whether  it  might  be  received  by  a  par£>ny  fyj*  a.  n.  i* 

» .  .^  aboliihed  by  13.  Car.  2.  c.  24.   67.  b.  n.  i.    100.  b   n.  i^ 

J, y  di^erent  kinds  of  referred  to,  68.  b.  n.  i. 

^  aunceHrel,  expired  long  before  12.  Car.  2.  105.  a.  n.  I4 

HONOUR,  nature  of  an,  108.  a.  n.  i. 

HOTCHPOT,  law  lefpcfting,  176.  b.  n,  8.  9.  lo. 

L 

IDEOTS,  who,  246.  b,  n.  i. 

INCIDENTS,  feparable  and  infeparable,  151.  b.  n«  2.  i  j2.  a.  n.  6« 

INDENTURES,  mode  of  making,  and  effed  of,  143.  b.  n.  3.  229.  a* 
n.  I. 

* ,  ivhat  deeds,  mufl  be,  229.  a.  n.  i. 

INFANT,  what  office  capable  of  holding,  3.  b.  n.  4. 

,  deeds  and  ads  of,  42.  b,  n.  4,  51.  b.  n«  3.  171.  b.  n.  2.  172.^ 

Hr  ^.  246.  a.  n.  I. 

. -,  age  of  marriage,  'jg^  b.  n.  i. 

*,  whether  he  may  prefent  to  a  church  at  any  age,  89.  a.  n.  i. 

.  .  .^  at  what  age  he  may  make  a  will  of  perfonal  eflatc,  89.  b.  n«  6* 

171.  b.  n.  6.  264.  n.  3* 

^  - ,  how  he  may  fue,  135.  b.  n.  i. 

9  capable  of  aliening  land,  where,  171.  b.  n,  5. 

«  .  . ,  at  what  age  examinable  as  a  witnefs,  172.  b.  n.  i« 

-,  may  reverfe  his  fine,  when,  247,  a.  n.  2. 

-,  may  fu/Fer  a  common  recovery  under  a  privy  feal,  380.  b.  n-  u 

INFRA  QUATUOR  MARIA,  royal  dominwn  and  jurifdiaion  thcre^ 
'      107.  a.  n.  6.'  * 

INHERITANCE,  (^ture  of  in  the  Roman  and  the  feudal  laws  contraHed, 
iQi.  a  n.  I.  f.  V.  3* 

, ' ,  conveyed  to  the  heirs  of  tenant  for  life,  how  it  ihall 

afFed  his  eHate,  299.  b,  n.  |.    See  Shelley. 

INTEREST,  prefent  rate  of,  4.  a.  n.  i, 

jOINTENANTS,  power  of  attorney  from  to  deliver  feifin  good,  though 
one  afterwards  die,  52.  b,  n.  6. 

* --*••>  remedy  of  one  againfl  the  other,  172.  a,  n.  8. 

JOIN- 


index: 


JOINTENANTS,  right  of  fwivoTikip  of,  wkere  good  or  sot,  iSo.  b^ 
R.  s.  i82«  a.  n*  ]• 

« . ,  feveiancr  of  efbte  of«  whsl  anomits  to,  iS^.  Ih  a.  ^ 

..«••.. ,  for  ]ife»  remainder  in  fee  to  one;  fdt  wbai  porpofcs  tltf 

two  eftaces  of  the  latter  arc  diiliB^»  1&4.  b.  n.  >• 

• ,  what  icifio  of  tha  onawill  givetitla  to  ihcoiher»  iS&b. 

.. «....„,  Of  tcMots  IB  ooiimon«>  vriiere^  189.  b.  n.  5«  190.  b^ 

D.  4. 
^ • «.,  rcl«ale  ^ffaier/i,  193.  a«  n.  f. 

».4«. •••••.,  aivd  tenaiKs  in  coamonj^  may  have  account  i^/r  yiv 
199.  b«  n.  I* 

«,...•*«.. .^  one,  iceeping  his  part>  may  vogch  after  feverance  by  the 

other.     By  partitioo  both  Tofe  the  benefit  of  the  warranty,  385.  bw 
a.  2* 

^^^•« ^^.,  warranty  to  three,  who  arr  joiiftcnaBtf*  &  aahket  #7* 

rumt  15  a  joint  warranty :  otherwife  when  tUey  are  tcj;iant«  in  ccmiaoxi* 
385.  b.  n.  3. 

JOINTENANCY,  what  words  will  m^ke,  or  pot  thr  fee  in  abeyance. 
191.  a«  D.  I. 

^.^•^^ ^  fei'erance  of»  wlnt  amounts  to,  192,  a.  b.  1, 

*a .,  whether  feverabl^  by  an  infant,  246.  a.  n«  i^     . 

30INTURE5^  what  good  as  in  equity,  or  not,  36.  b»  n.  j.  7. 

,..  .,  whether  infant  bound  by,  36.  b^  n.  7. 

IRELAND,  what  laws  extend  to,  30.  a.  n.  5.  37a.  b.  n..  3. 

,  legif^ative  power  over  and  appellant  jurifdi£bon  from  abolifhed. 

141.  b.  n.  2. 

»  « ',  .,  mode  of  defcent  and  cudoms  in,  141*  a.  n.  5.  176.  a*  n.  1. 

JUDGES,  whether  the  king  may  confult  them  exirajudicially,  1  to.  :i.  n.  5, 
.  ^  .  J.  -  -,  province  of  on  trials,  155.  b.  n.  5, 

JUDGMENT,  in  real  aftions,  where  againft  heir,  and  where  againft 
vouchee,  39.  a.  n.  6. 

^.y  lAteriocutory  and  finaf,  difbreocc  between,  ^68.  a»  n.  2. 

. .,  falfe  remedy  for,  259.  b.  n.  1. 

..^  in  a  writ  of  right,  when  a  bar,  262.  a.  n.  |* 

..*«-.-**,  faving  in»  good  or  void,  305.  b*  n.  i* 

JURY,  from  the  vifne,  lavv  refpefting,  125.  a.  n.  2.. 

,  number  of  in  different  cafes,  15  J-  a-  n.  3.  159*  a.  n.  2. 

-,  muft  be  dt  cffon  cwmtiatus^  where,  ISS*  ^*  "•  ^*   »57»  a.  n.  4, ' 

,  province  of,  iSS-b.  n.  3.  6. 

,  challenge  to,  caufcs,  kinds,  and  mode  of,  136.  a.  n.  1,  a«  3,  4,  5^ 

156.  b.  I.  4.  157.  b.  n.  6.  S.  158.  a.  n.  i.  158.  b.  n.  2,  3. 

^  -  .  .y  qualifications  of,  272.  a.  n.  1. 


K-    KING 


I 


I    N    D    I    X. 

KTUQ  OF  GftfcAT  BUITAIN,  titfc«  of,  ;•  b.  lu  t.  3. 

—  •^••^..••..« -A,  purchafes by» or defceats ttpon^kciw ibatj 

fliaJi  devolve^  l)«  b*  xu  4*  i6«  a.  il  2^ 

«•...«... ^*<*. 4*.^«. ~.  -,  tkMgh  an  aiicB,  (kail  take  t]ie,^ftMri, 
id.  b.  D.  I. 

^•.•....-^^  •...--.-•,  kow  ke  ikaUbe  uw  on  forfeicare<if  donee 
in  tail  of  his  grant,  iS.  a.  n. 4. 

•  •«-•.••.-. -.....,  dtfpcnfing  power  of,  1  so.  a.  n.  3.  f. 

... ^......^  may  give  or  uke  by  ai&gnaeat  a  <v6^ 

/b  uAioMt  %IZ'  b.  a.  I. 

•  .•.- ... ---,  cannot  be  diiTeifcd,  £39.  a-  n«  5. 

^ ««b.a.«..i.....H..y  ice  leafes  44.  b«  n.  4.  rent,  47.  a.  a.  x. 

exchange,  $t.  a.  n.  2.  lienage,  65.  a.  n.  3.  nullum  Umpui  o€currii 
regly  119.  a*  n.  i.  advowfon,  121.  b.  n.  2.  re-entry,  201.  b.  n.  3.  jui 
marit,  «6i.  a.  n.  i.    wardship,  warradty,  370.  b.  n.  x. 

KING'S  BENCH,  judicature  of  belongs  to  tke  judges  o^y,  71*  b.  n.  i. 

KNIGHT'S  FEE,  amoaat  of,  69.  b.  n.  i. 

KNIGHTHOOD^  who  fdrmerly  compellable  £0  accept,  69.  a.  n.  7. 

LAND,  dcfcrlptions  and  adineafureitientt  of,  69.  a.  a,  2. 

« y  hov/  it  may  be  acquired,  1 8.  b.  n.  i«  2. 

.^  where  it  may  pafs  by  either  of  two  ways,  49,  a.  n.  i. 

,  hiftory  of  tcilamentary  power  over,  1  x  i .  b.  n.  i. 

LANDLORD  and  TE?J ANT,  57.  a.  n.  1.  202- a.  n.3. 
LAWf  rules  and  maxims  of,'i52.  b.  n.  6. 7.  186.  a.  n«  3. 
,  of  Edward  the  confeiTor,  authenticity  of  difcuflied,  168.  a.  i).  S. 

LEASES,  by  corporadoas  ible  and  aggregate,  difference  between,  10.  b. 

XL  u* 

■ 

^  by  baron  and  feme  of  the  latter*s  land,  42.  a.  n.  2.  46.  b.  m  3.  4. 

« .,  commcAcement  of,  44*  a.  n.  4*  46.  b.  n.  8. 9,  io« 

-  -,  by  tenant  in  taiU  44.  b.  n.  i.  46.  b.  a.  2. 

,  of  tytkes,  by  ecclefiafttcv44*  b.  d.  3.  47.  a.  n»  3. 

« *,  by  the  king  during  the  vacancy  of  a  fee,  44^  b.  n.  ^ 

.  -  .,  refervations  vpen,  good  or  not,  44.  b.  n.  6. 7.  213.  b^  n.  i . 

-.--.-  -^  by  ecclefiaftics  and  corporations,  good  or  not,  and  agalnft  whorn, 
44*  b.  n.  8. 9.  45.  a«  a.  2. 4. 

.--.--,  by  tenants  in  common,  not  good  if  made  j6inily,  45.  a.  n.  7, 

•  .....,  by  infants,  voidab'e  only,  45*  b.  n.  i. 

•  ••..-,  aided  by  livery,  though  other  wife  void,  45.  b.  n.  2. 

•  ...»  .9  daration  of,  45.  b.  n*  3.  46.  a.  n.  i. 
-«-<*•  .^  by  coparceners,  ^.  a.  n.  5. 

»•-.••,  by  eiloppel,  what  will  turn  to  an  intercS,  47*  b.  n.  x  i. 

LEASES^ 


INDEX. 

LE  AS^S»  what  they  aSeA»  and  are  allcAed  hy,  167.  a.  n.  !• 

•  • .,  entry  after  not  requifite  for  fiirvivorfliip  of*  iS2.  a.  n«  {• 

•.••••.,  by  two  having  di£Ferent  efiates»  whoie  it  (hall  be»  302.  b»  iw  !•  ^ 
. ,  tenant,  right  of  renewal  of»  290^  b.  n.  i.  f.  IX. 

-c  ^  ^»  fee  furrender,  terms  of  ycaM»  >Him>47>a.  &  ^ 
LEASE  and  RELEASE*  tScGi  of  conveyance  by,  207.  a.  m  5« 
&. .1...^,  not  pleadable  as  a  grant,  301.  b*  n«  2* 

LEETS,.  frequency  of  holding,  how  affe€lcd  by  mag.  charts  1 15.  a.  n.  io» 

11. 12. 
LEGACIES,  veiled  or  lapfed,  237.  a.  n«  I, 

LEGITIMACY,  obfervations  upon  the  criterion  and  proofj  of,  123.  b» 
n.  I.  126.2*  n.  2.  244.2.  n.  2. 

,  by  fubioquent  marriage,  canon  law  refpefting,  244^  b 

n.,2*  245^2.  n.  1. 
-.-*- •, *-•* ,  rejcdledby theEnglilhlegtfla- 

ture,  ib*  \t, 

LESSEE,  efiefl  of  entry  by,  upon  the  c(late  of  the  rcverfioner,  249.  a.  n.  f* 

•  • ,  debt  ties  not  againft>  after  acceptance  of  rent  from  his  afllgtie^ 

269.  b»  n.  3» 

LIMITATION  of  TIME,  to  what  cafes  32. H.  8.  extends,  115.  a.  n.  45.6, 

« ..,  right  of  entry  how  affeded  by,  250.  a.  n.  u 

LIMITATIONS,  froxinw  fanguinii  it  con/oMgninitatU  of  the  devifor,  wha 

(ball  take  by,  10.  b.  n.  2. 

... -y  to  pofthumous  children,  298*  a*  n.  3. 

^ y  introduced  under  Aati  of  ufes,  290.  b.  n^ I.  f.  til. 2* 

LITIGATION,  vexatious,  remedy  fof,  161.  a*  n.  4. 

LIVERY  of  SEISIN,  nearly  Aiperieded  by  conveyances  to  ufes,  and  upoft 
trulls,  48.  b*  n.  3. 

...-*». -.--*,  what  amounts  to,  48.  a.  n.  5. 

y  good  or  void,  with  refped  to  the  deed,  48.  b.  n.  i^ 

331.  a.  n.  1. 

^-- -,  cannot  be  given  or  taken  by  attotney  created  b^ 

parol,  48.  b.  n.  2* 

'. ,  good  or  void,  not  upon  the  lind,  48,  b.  n«3-4- 

- ,  good  or  void  by  attornev,  and  when  exerdfeablo 

48.  b.  n.  6.  50.  a.  n.  i.  2.  52.  a#  m  3«  9.  52.  d.  n.  2. 3. 7. 9. 

• .,  good  or  void,  on  account  of  the  poflcffion,  48.  b*  R'?* 

8*  5  2.  a*  n«  9* 

•  •---> **->-,  bad  to  pafs  a  remainder  expeAant  On  a  leafe  for 

years,  if  made  aftef  delivery  of  the  deed,  49.  b.  n.  j» 

LOCI  LEX,  to  what  extent  allowed,  79.  b.  n.  i. 

MADMEN,  who,  246. b.  n.  u 

MAGNA.CHARTA,43-a.  n.4* 

6  iyfAIDEKS 


• 


1    K    D    E    X> 

lit AISENS  under  fixteen»  carrying  away,  objca  of,  4  and  5.  Ph.  and  M* 
refped^ing,  89.  a.  n.  4. 

MAIMING*  a  capital  offence,  where*  1 27*  ai  n.  2. 

AlAlNTENANCE,  formerly  aa  objed  of  enquiry  into  by  juriw,  140.  su 

D.  3* 
-- ,  what, 368, b.  n- 1.  '^ 

MARRIAGES,  degrees  of  affinity  within  which  prohibited,  24.  a,  n.  2- 
255.  b.  n,  1. 

"■ --»  Scotch,  validity  of,  79.  b.  h.  n 

■»,  difference  between  contratfls  of  fef  <verba  de  prafenti 

tt  per  'Vtrha  defuturos  79.  b«  n-  2. 

-•.-1. iu ,  not  dtflblnble  fraamtraith  cavfd,  ib. 

• ,  of  ideots  and  lunatics,  80.  a.  n.  x.      . 

,  of  the  royal  family,  133.  b.  n.  u 

^  fee  releafe,  264-  b,  n.  2. 

MERGER,  what  union  of  eltates  Is  not,  338.  b,  n.  4. 

">  a  tfeitife  on  this  fribjeaio  bepublifhed  by  Mr.  Prcfton,  54!  b.' 

n.  I4 

MESNE  PROPITS,  whether  heir  of  pofthumoos  fon  btitled  to  when  an 
eftate  is  divefted  by  the  latter 's  birth,  1 1.  b.  n.  4. 

---- >  who  fliall  have,  55.  b.  n.  8. 

MESSUAGE,  what  paffes  by,  5.  b.  n.  i. 

MONUMENTS,  remedy  for  defacing,  jS.  b.  n.  5. 

MORTGAGES,  nature  and  hiftory  0^^  205.  a.  n.  i. 

*----,  eftates  in«  where  they  pafs  by  general  words  in  a  will,  ib. 

* •  who  may  or   (hall  jedeem,  and  in  what  proportionsj 

2o8«  a«  n*  i« 

^  jjow  coniidered  in  equity,  208.  b,  n.  i, 

»  money  fecared  by  payable  to  the  executor^  ifa< 

MORTMAIN,  licences  to  alien  in^  99.  a.  n.  i* 

KATORAL-BORN  SUBJECT*  who,  8,  a-  ti.  1.   128.  b.  n.  2.    itg.  a, 
n,  2«  ' 

NATURALIZED  PERSONS,  inupacities  of.  119.  a.  n.  i.   . 
Natural  child,  improperly contraHed  » legitimate,  24^.8.  n.  f. 
NOBLE,  one  may  he  fur  autre  vie,  16.  b,  n.  7. 

NON-COMPOS,  whether  he  can  plead  hi*  own  difability.  z.h.  n.  12. 
KOTJ.  djfervatioM  on  Coit't  infc«nce«  from  this  word,  zt.  a.  n.  2. 
NOTICE  to  quit,  where  necefl'ary  or  not,  270.  b.  n.  i. 

HVLLVU  TEMPUS  OCCVRRIT  REQI,  how  the  rule  at  pttifent  ftands 
219  a.  n.  1.  ^        .  ' 

o.  obligation; 


# 


t  it  t>  z 


OBLIGATION^  wIuU  pajnttent  is  pkadabk  u  a  bar  to»  ui*i).  mi. 

•  •••..^..^  difereoce  between  it  and  a  feoffiAent  on  conditioiii  220.  b^ 

n.  I* 

•  •. ....y  difcharge  of»  what  is.  232.  a.  fa  t* 

OCCUPANCY,  of  what  things  it  maybe,  41.  b*  n«  2»  3^  4,  5. 

•..«...,  genera]>  aboli(hed»  4it  b.  n.  5.   298.  a.  n«  i. 

OFFICES,  judidal,  whether  grantable  in  reverfion,  y  b.  n.  5* 

.••...  .^  grant  of  by  eccleiiaftics,  44*  a*  n.  u 

..•....,  cWil  and  military,  forfeitable  for  omittiiig  to  take  the  teftoashs^ 
233.  a*  n.  r. 

•  -  -  -,  fee  infiint,  3.  b.  n*  4. 

ORDINANCE,  its  difference  from  a  ftatute,  159.  b.  xu  2. 

OUSTER,  forcible,  remedy  for,  257.  b.  n.  i. 

OUTLAWRY,  whether  awardable  npon  merely  conftra^ive  breaches  of 
the  peace,  laS.b*  n.  i. 

P. 

FJRAGlVMt  import  of  the  term,  175*  b.  n. ;. 

PARCENERS,  of  copyhold,  cannot  make  partition  without  licence,  59*  a* 
o.  I* 

PARLIAMENT,  whether  on  an  deAion  for,  an  adion  lies  againft  a  re- 
taming  officer  forrefuiing  a  vote,  81.  b*  n.  2. 

...... ^  etymon,  and  firft  ofe  of  the  word,  tic*  a*  lu  x.  3* 

-• ^  Scotch,  hiftory  of,  ib.  n.  2, 

• ,  origin  and  weight  of  the  commons  in,   110.  a*   n.  4. 

260.  a*  n.  I. 

-,  duration  of,  ito.a.  xu  6. 

• ,  records  of,  260.  a*  n.  i* 

PARLUMENTVM   TENENDI  MODUS,   remarks  on  its  antiquity^ 
69.  b.  n.  2*  1 10.  a.  n.  3. 

PARTITION,  effca  of,  165.  b.  n.  2.  4.     166.  b.  n.  2. 

* ---,  how  it  ihould  be  made,  167.  b.  n.  3. 

.- --,  difFerent  modes  of,  169.  a.  n.  a.     170.  a.  n.  3.  4. 

,  binding    or    not,  where,    170.  a.  n.  3.  4*      170.  b.  n.  t. 

171,  a.  n.  2*     171.  b.  n.  2.     172.  b.  n.  4. 

.-.-,  who  may  have,  187.  a.  n.  z. 

PASTURA  SEPARALIS^  againft  whom  prtrfcribable,  122.  a.  n,6, 

PEER,  nature  of  ftipend  fomettmcs  allowed  upon  creating,  83.  b.  n.  5. 

PEERESS,  by  birth,  her  Hyle  how  affeded  by  marriage,   16.  b.  n.  6. 

PERPETUITY,  obfervatioos  on  attempts  to  create,  379.  b.  n.  1.;  and  fee 
Taxi.. 

PERSONALTY, 


INDEX. 

PERSON ALTy>  bow   far  capable  of  feulement,   i9«  h.  n.7.    20.  ft. 

o.  5. 
.-.-. ,  teffatmentary  power  over,  176.  b.  n.  5. 

PETITION,  right  of;  how  it  at  prefcnt  (lands,  257.  a.  n.  3.  ^ 

PLEADING,  IN,  who  (hall  be  faid  to  be  feifed  in  his  demeihe    15.  a. 
n.  3.     17.  a.  n.  3.     17.  b.  n.  2. 4. 

--..-.-..-,  Comyns  Dig.  referred  to,  17.  a.  n.  i, 

.••.••....,  count  and  pica,  diver(ity  between,  J  ib.  n.  3. 

• . ,  no  diveriity  between  admedietatim  reSori^t^  and  rtSoriam 

nudietathj  17.  b.  n.  5. 

••,  how  of  a  gift  to  baron  and  feme,  and  the  heirs  of  feme 

by  baron,  26.  a.  n  i. 

..---.--^-,  v/hsre  fro/ert  of  a  deed  ihonld  be  made,  35.  b.  n.  6. 

•  •<......•.,  where  nou  ift  faStum  pleadable,  35.  b.  n.  7. 

----- ,  diverfity  between  pleading  a  leafe,  and  count  in  debt  for 

rent,  47.  b*  n.  9; 

• > *  leffee  for  years  and  at  will,  in  count  in 

debtagainfl,  57.b.  n.  i. 

,  of  copyhold,  how  it  (hall  be,  58.  a.  n.  i.     i'^^.  a,  n.  1. 

fpecially  (lated  or  not,  what  (hould  be,  89.  a.  n.  7. 

where  cuftoms  muft  be  fpecially  (lated,  110.  b.  n.  3. 

^^--,  neccflity  of  alleging  the  hciu  in  quo  in  ifluable   f^fls, 

125.3  .n.  2. 

« ,  a  defeafance,  what  ihould  be  fiated,  207.  a.  n.  2. 

• .  .,  what  matter  that  may  be  given  in  evidence^  may  alfo  be 

pleaded,  283.  a.  n.  i. 

.. ,  double  pleas  allowed  by  flat.  303.  a.  n.  i. 

* * ,  where  furplufage  does  not  vitiate,  303.  b.  n.  i. 

^  order  of,  304,  b.  n.  1. 

• ..^  eftoppels,  why  allowed,  352.  a.  n.  1. 

.  » ,  fee  Obligation,  Lease  and  Release,  non-cemfoi. 

POLYGAMY,  import  of  the  term,  80.  b.  n.  x. 

POPISH  RECUSANTS,  difabilities  of,  8.  a-  n.  8. 

PORTIONS,  vefted  orlapfed,  237.  a.  n,  !• 

POSSESS  10  FRJTRIS,  may  be  of  copyhold  before  admittance,  14,  b. 

' ,  what  will  amount  to,  15.  a.  n.  2. 4. 6.  7*     15.  b* 

n.  I.    29.  a.  n«  3* 

-. ,  may  be  of  dignities,  15  b.  n.  3. 

POSSIBILITY,  DOUBLE,  inftance  of,  184,  a.  n,  i. 

POWER,  where  exercifeable  by  an  infant,  52.  a.  n.  a* 

«  .  , ,  how  an  a6^  (hall  operate  as  an  execution  of,  112.  a.  n«  i. 

• ,  nakedi^  exercifeable  by  feme  covert,  \^ottt  her  baron,  112.  a. 

B»  6« 


r   N    D    E    « 

^6W£R;  of  felling,  given  to  executors,  whether  it  ihaO  forvif  e,  ilj-li 
n-  2.    ajd*  A*  n*  I* 

« ,  of  Ieaffri|^  extent  of,  aio.  a.  n.  i. 

.. ,  of  appcMJitment,  iu  eifed  upon  the  eftates  fabfeqaent  to  it,  21 6.  a. 

•        D.    2i 

•  • ,  execution  of,  good  or  not,  2589a*  n-  i- 

.....  .^  deriving  effeft  from  the  Aat.  of  afes,  271.  b.  n.  i.  f.  III.  4. 

a ,  wha%  and  what  a  truft,  290.  b.  n.  1.  f.  VIT. 

1  .  .  •  .^  how  far  ufes  limned  under  derive  their   t&St  Crom  tlie  original 
deed,  299.  b.  n.  1. 

•  .  .  .  .y  fufpeniion  and  extin(5lion  of,  542.  b.  n.  K 
PR^MUNIRE,  is  fo  called  from  the  words  of  the  writ,  3gi.  a.  n.  i. 

.... ..y  defined  by  Mr.  Judice  Blackilone,  ib.     See  Rouaii 

Catholics. 

PREGNANCY,  probable  period  of,  123.  b.  n,  i.  2. 

FRBSENTATIONT,    whether  grantee  of  eldeft  coparcener    iniitled  to 
priority  of,  166.  b.  n.  2. 

•  .---....--'.,  fee  SyJony, 

Professed  persons,  3.  b.  n.  7.   33.  b.  n.  e. 

PROSECUTION,  MALICIOUS,  remedy  for,  i6i.a.  n.  4. 
PROTECTIONS,  women  in  camp  intitled  to,   130.  a,  n.  i. 

..... ---,  fallen  into  difufe,   131.  b.  n.  2. 

PVER,  imports  a  child  of  cithei;  fex^  176.  b.  n.  3« 

• 


« 


QUARE  IMPEDIT,  where  it  lies  of  a  moiety,  18.  a.  n.  1. 

»  nonfuit  in,  after  appearance,  bar  to  a  fecond^  159.  a* 


n.  I. 


R. 

REBELLION,  one  killed  in,  forfeits  his  lands  only  when  a  record  of 
the  faft,  upon  a  view  of  the  body,  is  made  by  the  ch.  j.  of  K.  B.  and 
returned  inco  that  court,  390.  b.  n.  2. 

RECEIVER,  where  he  may  charge  hb  cxpences,  S9.  a.  n.  4. 

RECOVERY,  COMMON,  where  tenant  in  fpeclal   tail  cannot  fafer, 
'      z8,  b':  n.  1. 


«»••«•  *......._-, 

'» 


n^ay  be  falfified  by  grkntee  for  years,  of  a 
rent  charge,  46.  a.  n.  4* 

*--.-.. .....,...^  return  of  writ  of  fummons  in,  135.  a.  n.  r. 

................  .^  mode  of  preftrvbg  the  old  eftate  of  tenant 

for  ]if«  joining  in,  103.  b.  n.  1. 

:*'*••••  " -  -  -,  recom pence  in  value,  is  not  the  tree  reafoi^ 

IB  that  it  biff  theintail,  379.  b.  n.  1.    Vide  Tail.  .    . 

♦^    --i  RECOVERY, 


» 


llkCOV£RY>.  COMMON^  tenant  to  j}^^  fracife  in,  good  or  not,  lb.  gni 
241.  a.  n.  2.  '^ 

^. .,  veibJio  freehold  till  execution  ferved,  266.  b. 

•    r  n*  2*  ,  .  • 

kEDISSEISIH  lies  not  in  ancient  demefne,  154.  a.  n.  it. 

•  . -/lies  againft  baton  and  feme  for  the  a£t  of  the  latter, 

154.  K  n.  I. 

RE-ENTRY,  for  nonpayment  of  rent,  where  it  may  be  without  demand, 
201.  b.  n.  !•  3. 

* ,  may  be  for  a  part  only  unpaid,  211.  b.  n.  i. 

REEVELAND,  nature  of,  86.  a.  n.  2. 

ilELEASE,  of  a  copyhold,  by  and  to  whom  it  may  be  made,  59.  a.  n.  i; 

,  from  lord  paramount  to  tenant  para  vail,  effedl  of,  152.  b. 

n.  3. 

-  J  , .  -  *  -  .,  where  it  pafles   a    fee,  without  the  word  «  heirs,**  193  a. 
n.  I.     273.  b.  n.  2.     274.  b.  n.  i. 

n ,  its  mode  of  operating  under  different  circnmftandes,  264.  a* ^ 

...... .^  what  amounts  to,  264.  b.  n.  1.  2* 

-,  of  a  mere  right  or  title,  to  whom  it  may  be,  265.  a.  n.  !• 

.;     274.  a.  n.  I. 

........  how  it  enures,  267.  a.  n.  i.    275.  b.  d.  i. 

^.  •  .  •  •  .  .,  which  Operates   by  enlargement,  does  not  require  aa  adual 
eftate  in  pofieflion  to  operate  upon,  270.  a.  n.  3. 

*> - ,  obfervations  upon,  273.  a. 

n.  I. 

r 

......  .^  which  operates  by  milter  Pejtate»  obfervatbns  upon,  273.  b. 

n.  2. 

,1>y  mitter  U  droit,  obfervations  upon,  274.  a. 

s.  1.    274.  b.  n.  I.    275.  a.  n«  i.    277.  a.  n.  i. 

-  - ,  of  all  demands,  what  pafies  by,  291.  b.  n.  i.  2. 

.  .  .,  in  what  it  differs  from  a  confirmation,  296.  a,  n.  2* 

RELIEF,  diftinaion  between  i(  and  a  heriot,  83,  a.  n.  i. 

.....  .^  is  not  a  fervice,  83.  a.  n.  2. 

.  .,  remedy  for,  83.  a.  n«  3. 

.  .^  at  what  time  payabte^  91.  b.  n.  i» . 

• ^  feveral  tdnds  of,  93.  a.  n.  2. 

*  .  •  •  •  .^  what  feifin  of  tenant  will  give  title  to,  239.  a.  d«  i»  . 
REMAINDER,  may  be  forfeited,  14.  b.  n.  4. 

----- ,  what  is,  and  what  a  reverfion,  22.  b.  n.  3t 

•  ...».-..«..,  tenant  in,  remedies  of,  184.  b.  n.  i. 

- -•,  ci'ofs,  what  words  will  create,  195.  b.  n.  i.^  . 

.••.••••...,  veftird,what,  and  what  contingent,  265.  a*  s.  2* 
REMITTER,  outline  of  the  oUr  ine  of,  347.  b.  n.  t. 

( K  k  2  )  RBMITT»R, 


T   N    D    E    X 

SBMITTBR*  to  ivkat  eftKe  or  dtfe  it  m^j  be»  349  h.  lu  r. 

..4. «^  nay  be «•  a  part  oal)r»  jfO.  a*  n«  i* 

••  fluU  take  dfeCI,  thottgh  made  bjr  a  voidaUa  eflate^  353*^ 

n»  I. 

•  ••.  ....^  cfleA  of  ftaitatory  lava  iipoa,  ssj.b.  lu  i. 

•  ....-•-^eotbe  particular  cftate,  extends  to  the  reaaMdoff  354«b- 

a.  t* 

•  ...••••-,  defeats  the  wrongful  eftate  mthoot  enttf^  357.  a.  'n.  i. 

RENT,  aiax  be  iderved  bf  the  king  out  of  an  iacoiporeal  heredkamen^ 
47.  a«  n.  1. 

•  • ,  whether  debt  lay  fer»  oa  freehold  leales,  at  coanaon  kw»  47*^ 

n.4. 

• «,  where  it  &all  go  to  the  heir  or  facceflbry  47.  a.  n.  8t  9* 

•  •  .  -  .  charge,  <«  efe,  formerly  contravertedy  whether  dcviiable^  iii.  a^ 

n«  5. 

•  .  •  .  •  fervtces,  remody  for,  14a.  a.  a.  a* 

.....  charge  and  fervice,  extinct  or  not,  how,  147.  t*  n.  5.  I49*t»  n«  3* 
267.  b.  n.  z. 

•  •••*,  to  whom  payable,  148.  a«  a*  1.  214.  a»  a.  i. 

•  .•••,  fcnrice,  pofition,  refpe^ting  the  fufpenfion  of,  demed^  14s.  b.  lu  s; 

•  .  •  .  .  charge  orleck,  what,  153'.  a.  n.  i.    . 

.<....,  iiltting  out  of  more  than  one  coonty,  whedker  one  afliae  Kes  §or, 
154.  a*  n.  2. 

•  -••-,  ftatutory  prorifions  refpeding,  162.  b.  n.  6. 

-•---,  diftindions  between  modes  of  refenring,  202.  a.  o.  3:    213*  b» 
n.  !• 

•  ••-•,  deriving  its  tSe€t  from  Hat.  of  ufes,  obfervations  opon«  271.  h» 

n.  I.  f.  iii<  4*  298.  a.  m  a*  315.  a.  m  t. 

.»•..,  limitations  of^  their  effcdf  298.'  a.  n.  2.- 
-----,  difcharge  from  arrears  of,  what  amounts  to,  375<  b.  a.  i* 
RESCUE,  of  an  innocent  perfon,  where  not  jufttfiabl6,  161.  a.  n.}. 
'  RESERVATION,  import  of  the  term,  143.  a.  n.  i. 

.... -»  -  •,  SeeRENT. 

REVERSION,  what  is,  and  what  a  remainder,  2a.b.'n,^. 
.-•..-...,  grant  of,  pcrfed  without  attomment,  1 19.  b.  n«  2; 

-»  cannot  be  extended,  153.  a.  r»  4. 

RIOT,  what  is,  257.  a.  n.  3. 

KOLLS  OF  PARLIAMENT  died. 

6  Ed.    a.    M.27.            •         •        »  69.a.  n.  y. 

8  Ed.     2.    M.    7.        .          -  .  43.a.n.3. 

9  Ed.  2.  M.  4.  .  .  .  123^  b.  DUX. 
14  Ed.  ::.  8  M.  4.  .  .  ,  ^a.  b.  n,  5. 
19  Ed.     2.     M,         *              .  .  69.  a.  0,7. 

9  Ed,     3.    M.27.  g  ,       69.a.lU7. 

ao  Ed. 


: 


Z    H    P    E    X* 

ROLLS  OP  PARLIAMENT  cited,  ,cpntsmJ. 

20  £d.    3.    N.  13.        -         -  -      69.  b.  n.  3* 

21  £d.    3.    N.  16.  44.  -  -        69.  b.  11.  3. 
0 j  £4.    3«    N.  ^s*'       *            "*  •69.  b.  n.  3.  . 

,  jS  Sich.  2.    N.  67.  -  -  69.  b.  a.  ^. 

23  Rich.  2.     N.  32^        -  -  •     15.  b.  21.4. 

Pa  S  Hen.  4.    jN.  24*       -  .  .      yj.  a.  a.  u  - 

1^  1  Hen.  5.    N.  17.         -  .  -     69.  b.  a.  3. 

5  Hen.  5.  pars  2.  N.9.        -  -  69  b-  n.  3, 

1B  Hen.  5.    N.  15.         -        31.  b.  a,  9.  129.  b.  n.  4. 
^  Hen.  j.    N.  pro  comitiflk  Arundc:ll        129.  b.  n.  4, 
N.    9.  .        •         «         31,  b.  n.  9. 

5  Hea.  6.    N.  29.  Special  a^  of   parlia- 
ment for  giving  roefhe 
value  to  the  wife  in  cafu 
comitiife  Marchie    -   33.  a.  n.  4.  * 
4.  Hen.  6.    N.  51.  *•  -        372.  b.  n.  3. 

9  Hen.  6.    N.  30.    Indcm«adon  of  one 

.bom  ki  Wales      -    129.  b.  n.  6.  * 

21  Hen.  6.    N.  57.         -  -  -    77.  a.  n.  i; 

18  Hen.  6.    N.  42.         -  -  -     77.  a.  n.  i- 

N.  43.        -  -  -     69.  a.  n.  7. 

N.  58.        -  •  •     64.  a.  -n.  3. 

20  Hen.  6.    N.  18.  C.  2.        •  •      128.  a.  n.  i. 

23  Hen.  6.    N.  26.  -  -  129.  b.  n.  6. 

28  Hen.  6.    N.  12.         •     ■-      ,  -     69.  fi.  n.  7. 

38  Hen.  6.    N.  29.        -  •  •      42.  a.  n.  3* 

3  and  4  £(L  4.  N.  42.  -  •        133.  a«n.  4. 

HOMAN  jpolicy»  finulanty  of  with  tbtStampiaupxitisy,  i68.  a.  n.  5. 7. 

•  -.••.  Iaw«  inftances  offiaiilarity  of  ivMi  the  EnglHh,  176.  b.  n.  lo. 

-•-r 9  contralled  with  the  feodd,  191. «.  n*  i.  f.  v.  $,  4,  5* 

KOMAN  CATHOLICS.  The  offence  of  premunire  arifcs  from  paving 
to  the  papal  ^rocefs  that  obedience  which  belongs  to  the  king 
alone»  391.  a.  ^346* 

On  the  laws  pad  prior  to  the  refonnatbn  for  reftraining  papal  pro- 
viiioD^  ibid. 

The  feveral  ftatates  and  regolations  a^ainft  offenders  inthis^eQ)ed, 
ffated  from  mr.  juftice  Blackffone*  tbid. 

On  the  laws,  which,  after  the  reformation,  were  paft  againft  thofe  who 
continued  inxommunion  with  the  fee  of  Rome,  ibid. 

Thefe  laws  enumerated,  with  the  penalties  for  enforcing  them ; 

I.  againft  their  religious  worfhip ;  1 

2;  -  -  -  -  the  education  of  their  children  in  their  tenets;      L  *t.*j 
3.  -  •  -  -  Don*conforAiiy  to  the  religion  of  the  eftabKihed  |     ^  * 
church.  J 

The  diftfaiffion  between  popiih  recu&nu  tad  recafants  generally  aroft 
from  35.  Eliz.  c.  a»  ,  ^ 

Other  diflenter^  relieved  i^  1 .  With 

The  difference,  under  3j.  £liz.  c  2,  between 

1.  Papifts,  J 

2.  Popifti  recaiants,  V  ibid. 
3*  Popiih  recttfanu  convid^,  j 

(  Kk  3.)  Penaliici 


INDEX. 

KOMAN  CATHOLICS  continuid. 

Penalties  on  recufancy^  39K  a.  n.  34^. 

Penalties  and  difabilides  foUowing  the  refoOd  to  take  die  oath  of 
fnpremacyy  and  againft  tranfobftantiationt  and  the  dedaratioii 
againft  poi>ery» 

Refufal  '^to  take  the  oath  of  fupremacy*  on  reqaitition  by  two  ma- 
giftrateSy  amounted  to  k  conviQioft  oiF^Kcufancy. 

The  perfons  refuiing,  difquali'^ed  from  being  counfellors,  ^c 

Rcfufal  to  midce  the  declaration  againft  tranfubl^tiation  diiqaalifiei 
from  all  offices,  civil  and  military.  ^ 

Refufal  to  make  the  declaration  againd  popery  difqoalifies  from 
being  a  member  of  either  hoafe  of  parliament. 

Refufal  to  takf?  the  oaths  of  alleeiance»  fupremacy,  &c.  created  a 
perfonal  inability  in  recnfants  abore^  the  age  of  fixteen,  to  take 
landed  property,  in  favoor'lff^^  protellant  next  in  kin  ;o  them. 

Bid  not  extend  to  prevent  the  right  of  faccefljon  to  their  heirs* 

AU  purcbafes  by,  or  in  truft  for,  fuch  recufants,  ipaJc  void. 

Papiils  incapacitated  froqi  prefenting  to  churches,  hofpitals>  &c. 

. fubjefted  to  double  land-tax. 

•  -  -  -  .  obliged  to  inroU  their  deeds  and  wills. 

On  the  laws  paft  in  the  prefent  reign  of  king  G.  3. 

The  3d.  Geo.  id.  had  eftablifhed  the  purchafe  of  protedant« 
from  papiils  prior  to  claim,  ice. 

It  left  papifts  perfonally  becoming  purchafors,  &c.  under  the 
difabiliues  of  the  ad  of  12.  and  13.  W.  3. 

By  the  18.  Geo.  ^.  papifts  taking  the  oath  in  that  z6t  relieved 
from  profecution,  imprifonn^ent,  and  from  forfeiture  of  lands 
purchafed  or  derived  by  defcent,  and  not  previouHy  claimed 
as  forfeited. 

Cafe  of  Bunting  *:;.  WiUiamfon  under  this  aft  fettled,  that  na 
perfon  could  claim  under  the  previous  litigation,  unlefs  he  was 
tiie  peifon  who  had  litigated  at  that  time. 

On  the  flat.  31.  Geo.  3.  c.  ^a. 
The  oath  to  be  taken. 

Repeals  the  flat,  of  recufancy  as  againfl  thofe  who  take  the  oath 

Tolerates  their  religious  principles  under  reftridions. 

Exempts  them  from  taking  the  oath  of  (upremacy  and  declara^ 
tion  againft  tranfubftanuation. 

Allows  of  papifts,  talcing  thia  oath»  to  be  in  London,  Weftminikr^ 

&c.  irremovable. 

No  peer  taking  that  oath  to  be  profecoted  for  commg  into  his 
majcfty's  prefence,  &c. 

Repeals  the  laHfs  requiring  the  regifter  of  the  deeds  and  wills  of 
Ron.  an  catholics. 

A^c^s  them  to  be  barrifters,  &c.  without  taking  the  oath  of 
fupremacy,  or  making  the  declaration  againft  tranfubAantia<> 
von,  ibid. 

Probability 


X.  N   D    E:  X, 

JIOMAN  CATHOLICS  continue/. 

Probabiirty  that,  thofe  formerly  called  papift«,  and  ukiag  tke 
^oatha  will  for  the  future  be  diAinguifhed  by  the  name  of 
Roman  catholics,  391.  a.  n.  3^6. 

Advifeable  to  take  the  oath  of  the  18.  Geo.  3.  to  prevent  all 
doubts  on  ability  to  take  by  defcent  or  purchafe.     . 

Relieved  from  double  land  ta)c  by  an  omlflion  of  that  claufe  In 
the  annual  a$. 

Comparative  fituation  of  protellant  dilTenters  and  Roman  catholics. 

All  penalties  againfl  fuch  di/Tentersj  under  the  toleration  and  cori»- 
poration  ads,  eqaally  aiFed  papids. 

$ome  difabilities  are  peculiar  to  Roman  catholics  from  their  per- 
iuafion  ; 

!•  They  cannollie  iMmbei-syof  Parliament. 

2.  They  cannot  vot#a|€l(£Uon8  for  members  of  parliaoient* 

3.  They  cannot  prefent  to  advowfons/ 

.  yu     ers  I  ^^y  prefent  to  advowfon«, 

Reafons  fubmitted  evidently  to  IheHr  there  is  no  policy  In  denying  tp 
Roman  catholics  the  privilege  of  prefenting  toadvowfons. 

Lpgiflacive  provigons  for  eflablifhing  the  eledlion  and  ads  of  perfons 
eleded  contrary  to  the  corporation  ad. 

DiiTenters  not  eligible  to  an  office,  are  not  fineable  for  refufing  to  take 
jthat  office  upon  themfelves^ 

Amraal  ad  of  indemnity  for  perfons  not  qualifying  ibr  offices.  ' 

Whether  Roman  catholics  are  liable  toferve  in  the  militia,  confidered* 

Whether  liable  to  ferve  on  juries. 

Appear  to  be  entitled  to  be  fnmmoned  to  the  meetings  of  Britifl^ 
•  fadories. 

A  fadory  no  corporation  within  the  corporation  ad» 

This  ad,  and  th«  teft  ad,  confined  to  particular  limits* 

The  non-attendance  of  Roman  catholics  at  former  periods  raifec  no 
objedion  againft  their  right. 

gleans  to  be  purfued  to  a/Tert  it. 

Remedy  and  confequence  in  cafe  of  refufaU 

Whether  Roman  catholics  msLy  hold  oj^ces  exercifeable  abroadL 

Opinions  drawn  fiom  the  tei^  and  corporatioa  ads^  that  they  may  b^ 

I  ^>  Ambafladors  to  foreign  courts.  ' 

2d]y«  Officers  under  the  £aft  India  company,  &c.  ibid, 

* 

fCILICET*  import  and  cffcd  of  the  term,  180.  b.  n.  1. 
SEA.     See  Infi(.a  quatuor  maria,  Jua  maris. 
$fi4M£N|  apprentices,  wages  of,  belong  not  to  their  maftejs,  i  \j^  a.  n.  I, 

(Kk  ili  'SECK4 


INDEX. 

SECK,  different  importiof  the  term,  151.  b«  o.  i. 

SEIGNORTt  rafpended  mud  revived,  13.  i.  p.  4* 

f  cxiinguiflicd  or  not,  by  what,  5  a.  1,  n.  7.    tji.  h.  n.  4. 

SEISIN,  of  a  reverfion,  wUl  not  take  away  tlie  disability  of  half  Mood« 
14.  a*  n.  6. 

•  . ,  of  remainder  expedtant  on  eflate  tail,  fofficient  to  make  it  grant- 

able  or  forfeitable,  14.  b.  n.  4. 

,  what  fufficient  to  intitle  to  curtefy,  29.  a.  n.  3. 

...    See  Pleading,  15.  a.  n.  3,  &c.    Jointenanu,  i86.  b.  il  6« 

SERJEANTS  at  LAW,  17.  a.  n.  2. 

SERJEANTY,  grand  and  petit,  their  feveral  natores,  io6.  b.  n.  a. 

»  how  afFefted  by  12.  Car.  2.  io8.  a.  n.  i.     108.  b.  n.  i. 

SERVANTS,  free,  intereft  of  mafters  in  their  acqinred  property,  1 17.  a. 
n.  I.  %■  »•  * 

SERVICES,  how  affeded  by  the  lords  purchafe  of  part  of  the  land,  148.  b« 
n.  5. 

... ,  grant  of,  what  paffcs  by,  152.  a.  n.  6. 

SETTLEMENTS  of  PROPERTY,  account  of  their  origin  and  progrefi, 
290.  b.  n.  I.  r.  III. 

- ,  ihifting  nfes  in,  327.  a.  n.  z. 

SHELLEY'S  CASE. 

Obfcrvations  of  Mr.  J u dice  Blackftone,  in  his  argument  on  Per- 
rin  and  Blake,  defining  analytically,  the  tSk€t  of  a  limitation  to  M 
man  and  hh  heirs,  or  heirs  of  his  body,  376.  b.  n.  i. 

His  conclofion  to  the  rule  in  Shelley's  cafe,  ibid. 

His  deduction  of  the  principles  of  that  rule,  ibid. 

Reference  of  it  to  a  rule  flexible  in  iu  interpretation,  and  governed 
by  the  clear  intention,  ibid. 

The  qae (Hon,  according  to  this  writer,  is,  whether  the  keir<  are  in* 

tended  to  take  as  purchafors  or  defcendants,  ibid. 

Mr.  Hargrave's  ilatement  of  the  different  ways  in  wluch  the  rule  is 
interpreted  by  its  advocates  and  its  opponenu,  ibid* 

His  opinion  that  the  rule  is  imperative,  and  oppofes  the  intention 
when  there  is  a  concurrence  of  the  circumftances  to  which  iho 
rule  applies,  ibid. 

The  rule  applies  as  often  as  the  anceftor  takes  an  eftate  of  freehold, 
and  the  neirs  are  to  take  under  that  name,  in  its  general  unqua- 
lified fenfe,  ibid.  « 

Policy  of  the  rule,  to  avoid  the  confufion  of  giving  to  a -real  defcent, 
the  qualities  cf  a  purchafe,  ibid. 

The  rule  is  no  medium  for  diicovering  th^  intention,  ibid. 

Means  of  difcovering  whether  the  rule  is  applicable  or  not,  ibid. 

It  is  applicable  at  often  as  the  limitation  to  the  heirs  does,  by  that 
term,  embrace  all  the  fuccefiive  defcendants  of  the  ancellor,  ibid. 

Not  applicable,  when  particular  individuals  are  the  obje6ls  intended, 
and  the  term  heirs  is  maaifcitly  ufed,  or  clearly  explained,  in  that 
fehfe,  ibid« 

Mr. 


♦  I    N    D   S    X. 

SHELLEY'S  CASE,  cotaimud, 

Mr.  Fearne's  obfeiraoionft  on  the  tude,  376.  b.  ft.  x. 
He  refers  its  origin  to  prcTcnt  frauds  upon  tenure,  tbiA 

His  comments  on  the  dcterminatSon  -of  ^errin  and  BUke  in  t  B. 

and  his  reafons  for  queftioning  the  grounds  of  that  <lrtfrminaiian^ 

ibid. 
Mr.  B  Oder's  dtTcaffion  of  the  grounds  of  thb  rule«  tbi^. 

String  of  enquiriet.: 

J.  Whether  the  exprefs  declaration,  that  the  heirs  fliall  take  bjr 

purehafie  will  exclude  the  rule. 
8.  Whether  words  of  implication  wiU  have  this  effeft. 

3.  Whether  it  is  fufficient,  that  it  is  the  intention  that  the  an* 
ceflor  fliall  take  for  life  only. 

4.  Or  it  muft  alfo  appear  that  the  heirs  are  to  take  as  par- 
chafors. 

{.  Whether  it  muft  |appear  how,  and  what  efiates,  they  are  to 

take. 
6.  How,  And  what  dilates,  the  heirs  can  take  when  the  anceilor 
has  fUi  eftate  of  freehold,  ibid. 

ExantfinttiM  of  thefe  heads,  and  of  the  difierent  effieds  ^f  which  the 
feveralHmttaiions  adfaait  under  difoent  pokAs  of  view,  ibid. 

Strongdft  dbj^on  againft  excluding  the  rale,  when  the  freehold  it 
Kmited  to  the  anceflor,  and  the  nflietitance  to  the  heirs,  b^  the 
name  of  heirs,  is,  that  it  T^<be  in  oppofi^on  to  a  feries  of  adjodi* 
cations  from  18.  Ed.  %.  to  17.  Geo.  2.  ibid. 

Ohfervations  -confined  t0.  legal  eftates,  ibid« 

»  and  -to  thofe  cafes  is  which  there  is  no  dear 

tefermce  to  the  hein  as  individuals,  ^lad. 

The  fourth  edition  of  Mr.  Feame*6  Ei£a)r  on  Condngent.llemaiAden!, 
and  Mr.  Prelbn*s  Succina  View  of  this  Rale,  raentionedi 

SIENS,  import  of  the  word,  1 23.  a.  n.  2. 

SIMONY,  pre&ntation  void  for,  tho'  clerk  not  privy  to,  12a  a.  n.  i« 

void  or  voidable  for,  lb.  n.  a. 

,  afur  clerk's  difability  for,  he  cannot  be  agam  prefented^ 

ib.  n.  3. 
SLAVERY,  domeftic,  repugnant  to  the  law  of£ngland,  117.  b.  n.  3. 
SOCAGE,  etymon  of  cootefted,  €6.  a.  n.  i. 

,  guardianflkip  in,  whether  confined  to  a  defcent,  87.  b.  n.  i. 

.  . y  guardian  in,  who  fliall  be,  88.  b.  n.  2. 

,  cifeft  of  12.  Gar.  2.  upon,  93.  b.  n.  3. 

STATUTE,  conftnidion  of  by  equky,  24.  b.  n.  i. 

.,  where  one  may  ele^  tP  uke  by,  or  at  comoMm  laiv,  49.  a* 

n.  I. 

,  preamble  isli^  Its  infiuence  in  eaEpoanding,  79.  a.  n.  2^ 

,  public  and  private,  diflindlion  between,  giS.'b.  n.  \. 

,  of  12.  Car.  2.  c  24*  framii^  o&  imjoftly  attributed  to  lord 

chief  jttllice  Bale,  408.  a*  a*  i* 

♦  STATUTE. 


IN   D    E    X. 

STATUTE,  rules  of  conftrttmg>  1 15.  a.  n.  S,  9. 

»  ntgvdye,  whether  prefcribable  againft,  if  merely  decIarilor7« 

115.  a.  a.  i|^ 

—  r ,  criterioQ  of,  159.  b  n.  ^ 

•  STATUTES  cited. 

9  Hen.  3.  C.    3,    Wards  -         -     67.  b.  n.  i. 

C.    4.     Charta  de  Forcfta  1 1 5.  a.  n.  15, 

90  Hen.  3.  C.    a.    Stat.  Merton         -         5S-  b.  n.  3.- 

115.  a.  n.  t. 
p  Hen.  3.  C.    8.    Stat.  Marlbridge    i6i.a.  n.4.  fe6^.  i. 

C  16.  -         -         -         355.  b.  n.  I. 

C.  21.  -  -         47.  a,  n.  4. 

3  Ed.  I.  Stat.  Wcftm.  I.  c.  48.         -  35.  a.  n.  3, 

C.  49.  -  -  135.  b.  n.  I. 

4  Ed.  I.  ,  ft.  X.  f.  4.  -  -         -         4*  b.  n.  z. 

C.  5*         "  ~  "         8o»  b.  n.  i« 

6  Ed.  I.    C- 1.  Stat  GlouceHer,  32.  b.  n.  4.  325.  a.  n.  z» 

355.  b.  n.  I.    373.  b.  n.  2. 
C.  4.  47.  a.  n.  4.    142.  a.  n.  2.  143.  b.  n.  5. 

*  '  7  Ed.  I.    11.  a.  Stat.  Mortmain  -  a.  a.  n.  i* 

13  Ed.  I.  Stat.  Wefim.  II.  c.  i.  de  Donis      a.  a.  n.  a. 

19.  a.  n.  I.   19.  b.  n.  a.   a.  a.  n.  i, 
191.  a.n.8.  fe£t.  5.  326.  b. n«  i,fe£t.4.  ' 
373.  b.  n.  a. 

C.  ij.        -         -         •         -       135.  b.  I. 

C.  18.         -  -       191.  a.  o.  9.  re£t.  ;. 

C.  at.  41.         ^        .         .       14a.  a«n.2. 

C.  a3.         -  -  -        90.  b.  n.  4* 

C.  24.        •         -         290.  b.  n.  I.  USL  14. 

It  Ed«  I.  fl.  a.  C.  25.  f.  10.  -  4.  b.  n.'  i, 

li  Ed.  I.  Stat.  Weftm.  III.  Quia  emptores  1 1  z.  U  n.  i. 

34£d.  z.   Conjun^tis  feofFatus         -  i8o.'b.  n.3« 

z  Ed.  2.  Stat,  de  Militibua.        •       .     -    69.  a.  n.  6. 

17  Ed.  2.  flat.  2.  -  -        *     •     67.  a.  n.  2. 

C.   6.         -        -     Z9Z.     n.  6.  fe£t.  ^. 

I  Ed.  3.  ft.  z.  C.   2.  •         «        11^  a.  n.  13^ 

•  14  Ed.  3.  ft.  3.  C.   3.        -        -        -         99.  a.  n.  i. 

z8  Ed.  3.  ft.  4.         -  •  •        izo.  a.  n.  5. 

^5  Ed.  3.  ft.  2.  •  -  -        8.  a.  n.  z. 

ft.  3.  C.   2.  •  -         ZZ9.  a.  n.  z. 

C.   3.  *    •         •      ZZ5.  a.  n.  Z5« 

ft.  J.  C.   J.  -  -         90.  b.  n.  4. 

ft.  6.  -  -  -       391.  a.  n.  2, 

C.  Z7.  -  19Z.  a.  n.  9.fe£t.  5. 

27  Ed.  3.  ft.  z.  C.    4.  •  -        39Z.  a.  n.  2, 

ft.  2.  C.   i>  29  3i  4,  •  391.  a.  n.  a. 

C.  9.  "  -         391*  a.  n.  2. 

''    .        31  Ed.  3.  C.  zz-  •  -        -     90.  b.  n.  4. 

34  Ed.  3.  C.  z6,  •  -       zai.a.  n.  i. 

1  Rich.  2.        €.9.         -         Z9Z.  a.  n.  zz.  re6t.  $t 

•    z2l^ich.2«        C.  Z5.       -        -        -     .  39z.a.  n.  2. 

13  Rich. 2. ft. I.e.    z,        -      -  -        ii9.a.  n,  z. 

ft.  a.  C.   2,  •  -         391.  a.  n.  2. 

ft.  2.  C.   3.  *  •       391.  a.  n.  2. 

-        .   .  i6RicI|« 


INDEX 

STATUTES  cited  autimed. 

i6Rich.  a,  C.    5.  -  *             *         39'«  »•  ^-^^ 

I  Hen.  4.  C.  14.  ♦               -       74*  t>.  n.  i- 

4  Hen.  4.  C.    8.  •                -        »57»  a.  a.  i, 

ptftZf  -              -          119.  a.  n.  1* 

6  lion.  6.  C.  »9,  •          159.  b.  n.  i.  ^S7-  *•  "•  '• 

I  Rich.  3.  C.    7.  -             -         lai.  a.  n.  |. 

4  Hen.  7.  C.  17.  -             -            88.  b.  n.  11. 

C.  24*  -       121.  a.  n.  I.  330.  b.  n.  z. 

II  Hen.  7.  C.  ao.  a90.b.  n.  i.  fe6t.  3.  325-  a.  n.  1. 

373.  b.  n.  a. 

3  Hen.  8.  C.  39.  -             -        iQ^-  »•  ^^<^-  V.  8* 

ai  Hen.  8.  C.  ij.  ago.  b.  u.  i.  fea:.  13.  325.  a.  n.  i, 

aa  Hen.  8,  C.  10.  -             -         i59-  b.  n.  i. 

C.  15.  -r             161.  a.  n.  4.  fe£^.  I. 

ii3Hen.  8.  C.  ir.  ^                   -        ixa.  b.  n.a. 

C.  14.  -                 -         257.  a.  n,  I. 

C.  39.  '         -      191.  a.  n.  9.  fe6t.  5. 

a6  Hen.  8.  C.  13.  -             -            74-  b.  n.  i. 

C.  14.  -               -          94- a-  n-  3- 

^7  Hen.  8,  C.  10.  -            -        290.  b.  n.  i.  fe6t.  i, 

C.  16.  -        147-  b.  n.  4.  48.  a.  n.  3. 

129.  a.  Q.  a. 

31  Hen.  8.  C.   9-  -         -            '        134.3.  n.j, 

C.  iQ.  f.  3.  -  -      94.  a.  n.  ^, 

32  Hen.  8.  C.   2.  -  -         83.  a.  n.  a. 

C.  16.  f.  13.  -  -        2.  b.  n.  7, 

C.  37.        -f  -  -      146.  b.  n.  I. 

33  Hen.  8.  C.  23.  -  -        74«  b.  n.  i. 

C39.             -  -            159- *•  ^'  4- 

34&35Hcn.8.'  C-  5.  f.  n.  -        -        ;74-  «•  n-.3- 

C.a6.  f.  74.  -      r-         135-  a,  n.  3. 

35  Hen.  8.  C.    a.             -  -         -        74-  b.  n.  i. 

C.   3.        -  -            -      7-  b.  n.  4. 

37  Hen.  8.  Cfo.  f.  2  3,  4,  -           xo8.  a.  n.  3. 

I  Ed.  6.     C.   a.             41-  a.  n.  4. 134.  ft.  n.  3  &  5. 

C.   4.  f.,  I,  a,  3.  -     *     108.  a.  n.  3. 

5&6  Ed.  6.  C.  11.            -  -            4i.a.  n.  4. 

I  Ma.  Stat.  a.  C.  20.      -  -            -      134-  «•  "•  5- 

i5c2P.&M.C.  8.             -  -        i34.a.  n.5. 

4&SP.&M.C.8.        -  -        -      88.  b.  n.  la. 

X  Efiz.  C.    I.  -  -        134  a-  n-  S- 

C.  a.  -  391.  a.  n.  a.  fed*  a. 

a  Eliz.  C.  4.  f.  !•  •  -        95*  *•  n*  4- 

8  Eliz.  C.   a.        -  r      '^i*  ^*  ^'  4*  ^^^*  '• 

13  Eliz,  C.  4.  -  191.  a.  n.  9.  fc£t.  5. 

C.    $.  3.  b.  n.  9.  ago.  b.  n.  i.  fe£t.  xz* 

C.    7.  -  •           229.  a.  n.  a. 

C.  lo,  T  -          -       45*  ••  n.  a. 

14  Eliz.  C.  8.  -  -         3^5-  a-  n-  '• 

C.  II.  •                 -           4S-«^  n-**^ 

a 3  Eliz.  C,  I.  -        •                39i.a.n.  a.  fea.^ 

27  Eliz.  C.  3.  -                •       191.  a.  n.  9.  fcft.  j. 

C.  4.  t             -       290.  b.  n.  I.  fe6t.  zi. 

C.  5.  -             •           7*'  ■•  »•  3* 

C.  9.  •               •         -         *»{•  b.  n.  3. 

99 Eliz.  C.  I.  -         r        I9h^^^^%- 


,JaP- 


I    N    P   £    X. 

STAl  UTES  citrtf  amimed. 

%  Jam.  I.  C.   4.  •  392«  a.  s.  t.4la6L<u 

C.  I  J.  V  -  8o«  b.  a.  !• 

C.  25.             •  .  -  J34'**  ■•  5- 

5  Jam.  I.  C.  4.  -  -  391*  a.  n.  a.  fed.  a, 
4  Jam.  I.  C.  3*  -  •  i6i.a«  ^.  ^.fbft.  i» 
7  Jam.  I.  C.    6.  •  •  39i.a.  n.  a.  fe^  s. 

31  Jam.  I.e.   2.  -         .*         -         1x9.  a.  ji.  !• 

C.  ij.  -  -  12  J.  a.  n.2. 

C.  15.  •        dS7«^  n.  I.  257.  b.  B.  I. 

C.  i6.  -  115.  a.  n.  2.  115.  a.  n.  7. 

950.  a.  B.  I. 

C.  28.  -         •  -  7f.  a.  n.  I. 

V  C.  28.  f.  7.  -  -  92.  b.  11. 2. 

16  Car.  1.  C.  20.  -  -  09.  a.  n.  7. 

»2Car.  2.  C.24.  91.3.  n.  i.  4.  a.  n.  i.  67.(1. 

n.  .1.  68.  b.  n.  5.  71.  a.  n.  i. 

74. .b.  n.  I.  76.  a.  n.  1.8$.  a. 

o.  I.  88.  b.  n.  13.  89.3.  B.  i^ 

169.  a.  n.  2.  fed.  $.  191.  a. 

B.  ii.fc^.  §• 

C.  24.  f.  5.  -         -  162.  a.  n*  6. 

C.  24.  f.  I.  2.  -  10$.  a.  n.  J. 

C«  24.  f.  7*  100.  b.  n.  X.  141.  b.  n.  4* 

391.  a.  n.  2.  fe^t.  2. 
13  Car.  2.  ft.  2.  C    2.  -  161.  a.  n.  4.  fcft.  i. 

x6Car.  2.C.I.  *  -  no.  a.  n.  6«. 

16&  17.  Car.  2.  C.   8.  12$.  a.  q.  2.  127.  a.  n.  i. 

22  &  25.  Car.  2.  C.  10.  176.  b.  ju  j.     3(1-  a.  b.  z. 

C.  10.  f.  5*  *  >70.  b.  B.  10. 

25  Car.  2.  C.  2.         -  •  235.  a.  b.  x. 

C.  2.  j  25.  •  -        351.  a.  B.  I. 

29  Car.  2.  C.  3.  -  48.  a.  n.  i.  298.  a.  b.  i. 

.41.  b.  n.  4.  48.  a.  B.  3. 
50.  b.  B.  2.  IJ  I.  b.  B.  X  &  3. 
170.  a.  n.  4.  290. 1).  p.  X.  fed.  xi. 
C  3.  f.  3.  -  -      338.  a.  B.  I. 

C.  3.   f.  8.  •  290.  b.  n.  i.fed.8. 

C.  3.  f.  12.         •  -  41.  b.  B.J. 

C.  3.  f.  25.  •  -  3S^-a.  B.  I. 

30  Car.  2.  ft.  2.  CI.  3.  39 z*  a.  B.  2.  fed.  3. 
I  W.&Ma.fcd.  I.  C.   8.  391.  a.  B.  2.  fed.  3. 

C.   9.  391.  a.  B.  2.  fed.  3. 

feif.  1.  C.    2.  f.  12.  120.  a.  B.  4. 

C.  26.  39 1 -a.  B.2.  fed.  3. 

ft  W.&Ma.  C.  J.  -        47-  a-  n.  i6.  47.  b.  n.  7. 

162.  b.  B.  6.  fed.  3. 
3  W.&  Ma.  C.  14.  •  290.  b.  B.  X.  fed.  11. 

4W.^Ma.  C.   2.      -  -  176.  b.  B.  5. 

4&:  5  W.fc.Ma.  C.24.         -  -        272.  a.  b.  i. 

6  W  .&  Ma.  C.  2.  •  -  1 10.  a.  b.  6. 
7W.&Ma.  C.25.  -  -  203.  b.  «•!. 
*&9W.&Ma.  C.  IX.            -     .   161. a.  B.  4.  fed..  I. 

C.  31.  .  169.3.  B.  2.  fed.  I. 

7  8l  8  \V.  3.         C.   6.  T  1 59.  a.  B.  4. 

C.  27.  •         391.  a.  a.  2.  fed.  2. 


7&& 


T    N   D    £    Xi 

STATUTES  cited  cvktimud. 

7  &  ^  W.  J.  C.  34-         -  •  1 59- 1,  m  4. 

C.  37.  "  •      .  "^        *        99.  a»  n.  I. 

C*  3^«  •  •        lyd.'b;  n»  J- 

io&  XI  W.  3.  C.  16.  XI.  b.  n.  4.  55.b.  n.  S.  ^ 

1 1  &  r«  W.  3.  C.  6.  -  •  8.  a.  n.  2. 
12&13W.  J.  €•  2.  •  •  129.  a.  n.  X. 
X3  W.  3.  C.  6.  •  -  92.  b.  n.  2. 
13  &  14  W.  3.  C.  6.            -               -        233^  a.  n.  !• 

z  Ann.  ft.  I.  C.  22.     -  92.  b.  n.  2.  233.  a.  n.  1. 

2  5r  3  Ann.  C.  4.  •  £90.  b.  n.  i.  Mt,  lu 

C.  c.  -  -        176.  b.  n.  5. 

/  C.  o.  f.  17.         -^  *        1x7.  a.  n.  I. 

4  Ann.  C.  14.        -  -        162.  b.  n.  6.  fe^.  2. 

C.  16.        -        -        72.  a.  n.  3.  157.  a.  n.  4. 

C16.  r.  4&r^  -  303*  a.  n.  r, 

C.  16.  f.  6&7.  -  155.  b.  D.  2. 

C.  i6.  f.  i6,        -  -         252.  b.  n.  u 

C.  16.  f.  21,  *  -         373.  b.  n.  I. 

C.  r6.  f.  27.  172.  a,  n.  8.  199.  b.  n.  I. 

C.  18.  f.  27.  -  -         90.  b.  n.  J, 

4  &  5.  Ann.  C.  16.  -       12$.  a.  n.  2.  161.  a.  n.  4. 

feA.  i.   21$.  a.  n.  2.  244. 

a.  n.  I.  250.  a.  n.  I.  309.  a. 

n*  I.  373.  b.  n.  2. 

#  Ann.  C.  21.         -  -  -        95.  a.  n.  4. 

C.  31.  *         -  53.  b.  n.  5.  S3,  a.  n.  7- 

57.  a.  n.  I.  129.  a.  n.  2. 
C.  35.  -  290.  b,  n.  i.fcft.  II. 

7  Ann.  C.   3.  -  -  129.  a,  n.  2, 

C.   S»        •  •  "  8.  a.  n.  i. 

C.  17.  -  ■  -'         -        171.  b.  n.  5. 

C.  18.  43.  a.  n.  I.  344.  b.  n.  i.  349. 

b.  u.  2.  115.  a.  n.  6.  x66«  b.  n.  2. 
C.  19,        -♦  -  271.  b.  n.  I.  fed.  3. 

C.  2o«.  -  290.  b.  n.  X.  fe^t.  iz. 

8  Ann.  C.  14.  -  47.  a.  n.  4.    47.  b.  n.  7* 

162.  b.  li.  6.  fe6^.  I  &  3. 
C.  14.  fed.  z.         -  j62»  b.  n.  6.  feft.  4* 

9  Ann.  C.    5.         -  -  -        203.  b.  n.  z. 

C,  x6.  feft.  9.        «-  -        1 19.  b.  n.  2, 

12  Ann.  C.  14.  -  -        391.  a.  n«2»feft.3. 

ft.  2.    C.  t6«        ••         *         -        4.  «•  n.  z. 

%  Geo.  I.  2  fdf.  -        •         39X.  a.  n.  2.  fed.  2« 

C.   2.  -      ^  391.  a.  n  2.  fe£^,  3. 

\  ft.  2.  C.   4.  f.  2.       «•  -        129.  a.  n.  X. 

C.    J.       -  -  -        257.8.  n.  5. 

C.  13.    •  -  39X.  a.  ii.2.  fed.  2« 

fed.  2.  C.  13.         -  -        391.  a.  n.  2.  fed.  3. 

ft.' 2.  C.  13.        •  *  -        92.  b.  n.  2. 

C.  }8.       •  •  •        1 10.  a.  n.  6. 

3  Geo.'  I.  C.  18.  •  39Z.  a.  n.  2.  it£i.  3. 
iOto.i.Q*   J.           •  •        i4x«b.n.2. 

8  Geo.  z.  C.  17.     •  «       ^u  a*  n.  2.  fed.  3. 

9  Geo.  I.  C.   7.       •  «  «        3.  a.  n.  4. 
tz  Geo.!.  C«  18.       ^                 X       '176.  b«  0*5. 


$Gco, 


t   N   U   E    Xi 

STATUTES  cited  cmaimied. 

3  Geo.  a.  C.  2$.  f,  8.      -    .        -  ijs-a.  n-i# 

C.^j.  C9.  -  -        15$.  a.  n.^.        • 

4  Geo«  1.  fed.  i«         -       ,  -  2^0.  b.  n.  x. 

C.  19.         -  -        -         47.  b.  o.  f, 

Cv2i.  .  8.  a.  n.  X.  129;  a.  n.  2. 

C.28.         47*  b.  n.  7.  cy*  b.  d.  2.  142.  a. 
n.  \,  162.  b.  n.  6.  fed.  2&  5. 
C.  28.  f.  2  &  4*  •  202.  d.  n.  5* 

6  Geo.  2.  C.    $•        -  -        391.  a.  n.  2.  ied.  3*. 

8  Geo.  2.  C.  6.  -         290.  b.  n«  i.  fe<^.  11. 

11  Geo.  ^.  C.  17*       -         -  391.  a.  n.  2.  fe£l.  3. 

C.  19.  47- b*  n.  I.  $7.  b.  n.  2.  142.  a. 

,  A.  2.  162.  b.  n.  6.  fedt,  i  &  3. 

309.  a.  xi.  I* 

C.  19.  f.  10*.        -  -        47.  b.  n.  4. 

14  Geo.  2.  C.  20.  -         I96.  a.  n«  1.41.  b.  n.  4* 

C.  20.  f.  9.        -  -  41.  b.  n.  $• 

j8  Geo.  2.  C.  18.  f.  4.         -  -        ij6.  a.  n.  3. 

C  80.  -         -        391.  a.  n.  2.  fed.  3. 

24  Geo.  2.  C.  i8«        -  125.  a.  n.  2.  i$7.  a.  n.  4* 

C.  48.     -  •  •        13^.  a.  n«  2. 

21;  Geo.  2.  C.  40.        -  -  -       o.  a.  n.  !• 

26  Geo.  2.  C.  33.      -  •        79.  b.  D.  I,  2,  &  4« 

.0.  33.  f.  n.      -  -  89«.n.  16. 

51  Geo.  2.  C.  )o.  *       -  -  ii7.a.  n*  i. 

5  Geo*  3.  C.  17.         44«  b.  n,  3.  162.  b.  n.  6.  fed.  i. 

6  Gto.  3.  C.  $3.  -  -  92.  b.  n.  2. 

9  Geo.  3.  C.  i6.      -  -  -        X19.  a*  n.  i. 

12  Geo.  3.  C.  II.  -  --      i33.b*n*i* 

13  Geo.  3.  C.  14.        .  .  ^  3.  b.  h.'a. 

C.  21.       ...      129.  a.  n.  2. 

24  Geo.  3.  C.  79.             -  .  -            4.  a.  n.  i. 

17  &  x8Geo.  3.  C.  49.  fed.  i*  «•      -       176.8.  n.  i. 

22660.3.0.53.               -  -       141.  b.n.  2. 

23  Geo.  3.  C.  28.           •  «          i4i.b.  n.  2. 

C.  58.  fed.  I.    -    .  -           338.  a.  n*  I. 

2$  Geo.  3.  C.  2$.       -             •  191.  a.  xi.  9.  fed.  $. 

31  Geo.  3.  C.  31*      -       .       -  391.  a»  xi.  2.  fed.  2. 

STEWARDS,  of  manors,  who  may  be,  and  how  created,  3.  b.  n*  4« 
61.  b.  n.  1. 

SUCCESSION,  hj  tiie  dfil  and  feadal  laws,  difference  betwedl  order 
of,  191.  a.  n.  1.  f.  V.4» 

SUFFERANCE,  tenant  at,  who  is,  57.  b.  n.  5.    270.  b.  n.  I. 

SURRENDER,  what,  and  effed  of,  337».b.  n.  i. 

«••.•••-..,  requifites  to,  ib.  n.  2. 

^•..  i ,  of  leafe,  kc  not  good  without  writing,  338.  a»  n.  !• 

•  «....^....^by  impUcation»  338.  a.  n»  2. 


T.  TAIL, 


I 


INDEX. 

T. 

TAIL»  whether  donee  in  may  ftand  fdfed  to  an  ufej  19.  b.  n.  }« 
4.  .  .  .,  of  what  it  may  be,  or  not;  20.  b.  n.  i.  3.  4»  5. 

-  -  -  -•  or  not,  by  devife,  20*  b.  n.  2. 

«...  .y  or  fee,  by  deed,  21.  a.  n.  3I  7.    21.  b*  n.  2.    27.  a»  n.  i. 

•  •  ">  general  or  fpecial,  21.  a.  n.  4* 

-  -  -  -,  donee  in,  how  he  (hall  hold,  23.  a.  n.  2,  3,  4. 
-,  female,  whether  allowable  by  law,  25.  a«  n.  i. 

';^  .  .  .,  or  not,  for  uncertainty  or  remote  poffibiUty,  25.  b.  «.  2,  3. 

-  -  •  -,  vefted,  or  in  remainder,  28.  a.  n.  7. 

• ^  tenant  in,  after  poflibility,  Sec  makeleafe  after,  32.  H.  8.  28.  b.  n.  i. 

»  .  .  .y  power  of  barring  by  recovery  and  fine,  inherent  to  tenant  in, 
223.  b.  n.  I. 

•---•,  effed  of  wrongful  alienations  by  tenant  in,  269.  b.  n.  i.    300.  a^ 
n.  2.     331.  a.  n.i.    333.  a.  n.  i.     373.  b.  n.  i. 

,  of  rent  and  of  land,  difference  between,  298.  a.  n.  i. 

* ,  of  the  gift  of  the  king  within,  34^  H.  8.  what,  372.  b.  n.  l« 

•  «  -  -,  what  limitations  will  create  or  not,  376.  b.  n,  i. 

-  «  -  -,  power  of  donee  in  to  alien  cannot  Be  regained  by 

Condition, 

Limitation, 

Cuftom,  ^  379.  b.  n*  i. 

Recognizance, 

Covenant, 

Recoropence  in  ^oe  is  not  the  true  reafon  that  a  common  recovery 
bars,  ibid. 

A  condition  agalnft  an  attempt  to  fuffer  a  recovery,  or  a  condufion 
to  fuffer  a  recovery,  cannot  be  annexed  to  an  eftate  in,  ibid. 

A  proviiion  for  truftees,  on  the  birth  of  children  to  whom  eftates  tail 
are  limited,  to  determine  thefe  eilates,  and  limit  eftates  to  them  for 
life,  and  to  their  children  in  ilrift  fettlement,  is  within  the  rule  of 
perpetuities,  and  void,  ibid. 

Under  a  power  to  appoint  the  fee  generally ;  as  to  all  perfons,  eftate^ 
for  life  to  children  nnbom  at  the  creation  of  the  power,  and  re^ 
mainders  to  their  children  in  flrid  fettlement,  are  allowed,  ibid. 

Otherwife  when  the  obje^s  of  the  power  are  fpecified,  ibid. 
TENANTS  in  COMMON,  remedy  of  one  againft  the  other,  172.  a.  .0.  8. 
*..--.- ,  grant  of,  267.  b.  n.  i. 

- - -.  Sec  Jointenants,  Leafes,  45.  a.  n.  7. 

-TENDER,  effects  of,  at  different  times,  160.  b.  n.  4. 

. ^  good  or  not,  207.  b.  n.  3.    an.  a.  n.  i. 

TENEMENT,  import  of  the  word,  154.  a.  n.  7. 
TENURES,  origin  'and  bifiory  of,  64.  a«  n«  i.    191.  a.  n.  i^ 

TENURES, 


X   K   T>   n   X. 

TENURES,  of  lands  in  th6  lumds  of  robjeds^  luwrerfidly  fcodal  io  Eng^ 
hod,  6{.  t.  n.  1* 

-»  ittodid  «Mi  fc«bl,  dUKnaiHi  kctirm,  ih. 

• ^  mUictry*  AotUbed by  ii.  Cw.  s»    6j.h.  m.  u  jfi.M.  n^  u 

85.  a*  n*  1. 

s  • •  ^  rofaU  diftiiidUons   between  dileccat  kinds  o^  77. 4*  n*  i- 

io8.  a*  n.  2»  5* 

... ,  whether  known  in  England  before  the  conqoefi,  83.  a.  n.  i.  t 

• ^  b7  rent  for  caftle  guard,  their  natnre,  87.  a«  n.  i. 

......  .^  their  feveral  incidents>  73.  a.   n.  a.    106.  b.  n*  !•     107.  a. 

n.a.  f» 

•  •  .^  M  capitis  improperly  deftrojed  by  la.  Ckr.  2.    108.  a.  n.  5. 

^  burgage,  not  alleded  by  la.  Car.  a.    1 16.  a.  n«  i. 

. .,  See  SaajEANTT. 

TERMS  of  YEARS,  what  things  apon  the  land  fhall  go  with,  8.  a. 

n.  lo.  j 

.... ....-.,  pafs  by  what  words;  42.  a.  n.  9.  f 

^  tnifts  of,  apa  k  n.  i.  £  ^  j 

... ,  attendant  upon  the  inheritance,  obfervations  npoB, 

ib.  r.  XIIL 
-..---..  See  Lease. 

TERM,  All  Saints  and  All  Souls  not  within  Michaelmas,  135.  a*  n.  im 

TERMS,  legal,  import  of  feveral  explained,  266.  b.  n.  u 

THANELAND,  nature  of,  86.  a.  n.  2. 

TITLE,  defe^ive,  remedy  in  cafe  of,  384.  a.  n.  i. 

TOURNS,  frequency  of  holding  how  afiefted  by  m^«  cbmi.  115^  au 
n.  II,  12,  13. 

TRESPASS,  procurers  of,  ftatutes  relative  to»  iSi.a.  n.  i* 

^   TRUSTS,  whether  difcbarged  by  forfeiture,  13.2.  n.  7. 

*  .  • ^  afiefting  real  property,  doArine  of,  290.  b.  n.  i. 

• ,  what*  eflates  or  intereds  the  fubjed  of,  ib.  f.  VL  VII. 

....  .  .,  of  leafehold  eilates,  ib.  f.  X. 

»  • ,  application  of  money  produced  by,  who  anfweiahle  for,  ib« 

f.  XIJ. 

•  •  • 9  general  klftory  of,  3>.  f.  XV. 

TRUSTEES,  dlTcharged,  if  robbed  without  their  wilful  defiudt^  8^  a.  n.  5. 

• ,  for  prefer ving  contingent  remainders,  290.  b.  n.  i.  C  III. 

...w.^ liow  created,  ib.  f.  IV. 

. : ^  conveyances  by,  how  they  (houli  be  qualified,  384.  a.*  tu  l« 

TVTHES,  remedies^  for,  159.  a«  n.  4. 

**-"•*-,  geteial  jur'fuAioA  of  the  exchequer  ovei^  doubted,  ib. 


'« 
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U. 

USBS>  where  they  enfae  the  nature  of  the  land,  13.  a*  n.  2. 

-  -  -  •,  whether  difcharged  by  forfeiture,  ib«  «•  7, 

-  -  -  -,  fubtle  difliDflioa  in  feoffments  to,  1 12.  a.  n.  f  • 

^ ,  fuperftltious,  112.  b.  n.  2. 

^  -  .  •,  obfervatlons  on  inlbaments  deriving  effefl  from  flat  of,  iS$.  a« 
n«  13.     27 i.  b.  n.  i. 

,  what  not  executed  by  flat,  of,  271.  b.  n;  i.  f:  III.  5; 

- •  ...    See  Power,  299^  b.  n.  i. 

USURP  ATION,  effea  of,  249:  a.  n.  2. 

USURY,  what,  4.  a.  n.  j. 

VESTURE,  of  land,  what  paiTes  by,  4.  b.  xi.  l. 

VILLENAGE,  whether  marriage  v^ith  a  freeman  liberated  a  woman  front 
/or  e^er,  123.  a.  n.  3.  .  • 

YiSNE,  from  a  wrong  place,  by  afTent  of  parties,  how,  126:  a.  n.  1. 

VOUCHER,  in  wardfhip  in  dower,  how,  38.  b.  n.  2. 

^. -...-.,  one  of  two  who  are  vouched,  makes  default,  the  grand  cafe 
may  iiTue  againll  the  defaulter,  386.  b.  n.  I. 

J.... y  one  of  two  who  are  vouched  dies,  the  furtivor  only,  or  the 

furvivor  and  heir  jointly,  may  be  vouched,  ibid. 

ft 

:...- .     See  Warranty. 

W. 

WALES,  gavelkind  defcent  in  abolifhed,  I75.  b:  n.  3; 

WAR,  how  triable,  149.  b.  n.  i. 

WARDSHIP,  father  (hall  have  in  preference  to  the  king,  84:  a.  n.  2, 

WARRANTY,  binds  not  before  entry,  i  i.  b.  n.  j. 

I..... ;  whether  it  (hall  defcend  to  the  heiri  or  attend  the  land; 

12.  a.  n.  i. 

......^  lineal;  barrable  or  not,  173.  a.  n.  3. 

.--....^-,  collateral,  by  anccflor  haV^ing  no  eftate,   void  by  flat, 
224*  a*  n.  i. 

...•..«...,  its  eiFeft,  2S5.  b.  n.  i. 

---... ,  outline  of  the  doflrine  of,  365.  a.  n.  i. 

1-.----..,  cominencing  by  diffeifin,  36*6.  b.  n:  i. 

---«.--,.,  how  defeated,  367.  b.  n.  i. 

-.-......,  lineal  and  collateral,  difference  between,  370.  a.  n.  i. 

----.-...,  atid  affets,  king  bound  by,  370.  b.  n.  i. 

.••......,  eftate  tail  barred  by,  where,  372.  b.  n.  i. 

-----  -^  by  perfons  having  partial  eilates>  effect  of,  373.  b.  n.  2. 

(LI)  Collateral 


-  I 
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I    M    ]>    £    X. 

WAT  r  '-Vry  m/.c4^/. 

C  ln'ra!  Wam-tf  it  allowed  w  he  n  bs%  fsr  iac  ^ecnrky  of  psf-* 
ca-rri  2ii  pcT{z':n  ia  p;£eil:>^  tr-irrau^fC  ETCt.i«xlS•3^.  a.  n.  i. 

I:  i-~r':^J  to  co-r-.^a:  »H?r  ii-rrs  is  an  crrrr-'s  corciiact ;    or,  iiD' 
f  jlrg  i  co.mnt,  tic  rrprtfi  cc^etict  q-.i  '.£.s  xu  import,  ib. 

Ir.  r  T.?  c  —.  i)ir.ces,  tbr  wcru  grzjit  u  ncccIkTj  as  the  opeiurc 

S:7  j.Ecry  Pi'rcr'i  orir.i'^  en  the  rrc?2::T  of  t'la^  thi?  word  ia 
U  ae  p:,n.L,\\T  cafes,  a .^  thzt  i:*  coorc^aoccs  ia  fee  k  i$  ndtker 

a  c^vcnaot  in  law  or  a  tbairacty,  ibid. 

Cor.ve^-a'c^s  that  mny  bare  cScQ.  w\:hoai  the  word  grant,  ibid. 

Oo  the  cpf 'i'-T  of  the  uord  ^rar:t,  rr  gi%e  : 
I.   1.-.  C'-r,v   '.  arccs  in  f.e, 

a.  — — — 


-  i"  *?7     i  ib« 

-  for  yca'^s,     J 


^  .        r  .  ibid. 

4- 


Th*?  wo-d  qlvc  in  fcr  frireau  creates  a  warr?rtT  from  the  pcHba  of 
I  lie  feorlur,  ander  the  fUtote  ^/  ^-^-fi*,//,  ibid. 

The  wc.'  :rar.t  crig'riiliy  created  a  u arrantr  on!y  when  there  was 
a  ieni,rc  btvwccn  the  par:y  graniijig  and  L.e  party  to  whom  the 

grant  wa>  m^de,  ij.d. 

I:  exce:id«  tc  aCl^nmcrus  of  :erms  for  year*,  ibid. 

M  !y  be  qjali.'.Ld  by  sny  exnrcu  cTveranc  v.h'ch  has  any  part  of 
:..•  fans*:  ohcLt  witn  i..e  covcn^n:  in  l^x,  i'.ni. 

CijCil-rn  C(  iifiJercd,  vvhi^h.-r  the  wrrd  'j,*^.!".:,  :m  an  inftrament  pur- 
,  ortin;^  to  convey  the  fee  while  in  fac;  it  coi.\c/s  a  term,  is  a  war- 
i.-Tiiy  tcT  the  term,  ib  d. 

J  i'.;  rc::l  n  of  lli*  implied  covenant  is  a  prefimt-d  contraft,  to  give 
a  rcccmpencc  lo  :^  purch af-r  taki»i[;  a  detective  title,  and  paying 
a  valuablj  ccr.iidcraiior,  ibid. 

Irallecs  conveying  as  truibjjs,  canrM  be  prefu-ned  to  warrant, ibid- 

I'l  Liltis,  t(i  prevent  all  (j-jcfior.,  {^.l  u'd.  by  w»  rd..  cf declaration,  nega- 
tive ihc  tiiLCi  of  the  word  g"..ni,  to  create  a  warranty,  ibid. 

OSr-rvations  on  the  remedy  of  pjrcliLlV^  r«>r  dcCe<i  of  title,  from 
f;uls  or  circunillances  to  whicli  th.^  cxprcfs  worui  of  the  covenant 
to  therm,  do  not  txtcr»J, 

1.  by  ai'tion  of  tlcceit,  1 

2.  lly  hill  in  cji.irxi-ry,  t  ibid. 

3.  Under  inhrrcnL  covciianta  fr^m  former  vendors,  3 

When  a  purchafer  confcnts  to  talic  a  djfcdtive  lule,  his  agreement  to 
do  this,  Oiould  be  cjcprcfl'ed,  ibid. 

Warranty  to  three,  who  are  jointen:ints  ^  cuilihet  ecri'tn  is  a  warranty 
to  them  jointly,  oihcrwiie  when  they  arc  tenants  in  common, 
385.  b.  n.  3. 

Warranty  determines  with  the  eilate  to  which  it  is  annexed^  387.  a. 
n.  I. 

Warranty  does  not  extinguiih  che  ri^ht :  it  only  fufpends  the  cxer- 

cifc 
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INDEX. 

WARRANTY  eontinue^i, 

cife  of  it ;  and  a  releafe  of  the  warranty  leaves  the  right  at  large, 
387.  a.  n.  I. '  -  -  - 

Warranty  is  temporary-*-the  thing  recovered  may  be  of  perpetoal 
.  :duratio[k    A  Warranty  of  a  fee  is  not  a  warranty  in  fee  9  387*  a.  n.  2. 

When  the  eflate  tp  which  a  waitanty  is  annexed  ia  defeated,  the 
warranty  is  alfo  defeated^  388.  b.  n.  i. 

Warranty  is  not  defeated^  if  the  eflate  to  which  it  is  annexed  is  de-* 
feaced  partially,  388.  b.  n. 

« 

JFeofFee  cannot  take  advantage  of  the  warranty  to  him  nnlefs  he  ia 
tenant, '389.  a.  n.'i. 

To  deny  that  a  feoffment,  upon  which  a' warranty  is  exprefled.  Is  It 
good  feoffment^  is  to  defeat  the  warranty,  389.  a.  n.  2. 

Upon  a  covenant  to  warrant,  and  defend  the  land  to  a  lefTee,  cove- 
nant lies  whether  the  leflee  is  evidkd  rightfully  or  tortioufly, 
389.  a*  n.  2. 

Where  there  (hall  be  a  remitter  becaufe  the  warranty  is  not  exe<* 
cated,  390.  b.  n.  I. 

WARRANTY,  what  amount  to,  or  not,  384.  a.  n.  i. 

.-..-.rf..,  who  maiy  vouch  to,  or  not,  384.  b.  n.  i.   385.  b.  n.  2. 

----,  joint  or  fcveral,  where,  385.  b.  n.  3. 

•  --...---,  default  on  voucher  to,  386.  b.  n.  i. 

.........^  determination  of,  what,  387.  a.  n.  i.  388.  b.  a.  i.  389.  a. 

n.  2. 

----,  recovery  upon,  how,  387.  a.  n.  2. 

.-.«-....^  who  may  take  advantage  of,  389.  a.  n.  i. 

WASTE,  by  or  againft  donee  in  tail  after  poi&bility,  &c.  27.  b.  n.  2. 

.  . ,  how  it  ihal!  be  brought  or  afligned,  53.  a.  n.  2.  53.  b.  n.  7.  10. 

..-..-,  what  is,  53.  a.  n.  3,4,  5,6, 7,  8, 9,  10,  11.    55.  b.   n.  1.3,4. 

- ,  whether  it  lay,  at  common  law,  by  or  againft  tenant  by  the  cur- 

tefy,  53- b.  n.  II. 

• ,  where,  though  it  docs  not  lie,  equity  will  interpofe,  54.  a.   n.  5. 

,  where  it  lies,  or  not,  54.  b.  n.  1.  57.  a.  n.  4.  2i8.b.  n.  2.  273.  a. 

n.  2. 

.,  permiffive,  aftion  on  the  cafe  lies  not  for,  57.  a.  n.  i. 

. ,  fubjedl  of  belongs  to  the  owner  of  the  fee,  even  when  action  lies 

not,  218.  b.  n.  2. 

-  . -,  exemption  from,  is  annexed  to  the  privity  of  eflate,  220.  a«  !).  1  # 

.--.--,    - ,   what  it  authorifes,  ibid. 

WESTMINSTER,  is  a  city  by  exprefs  creation,  109.  b.  n.  3. 

WILL,  TENANT  AT,  who  is,  and  how  his  efbte  may  be  created,  55.  a, 
n.  1.  3.   57.  b.  n.  5. 

--  -r ,  privileges  of^  55.  a.  n.  4. 

*  what  is  a  determination  of  his  cftate,  5 j.  a. 

n.  13, 14, 15, 

WILL, 
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^VILL.  TENANT  AT,  rai^  vhen  payible  by  tfter  dlite  detetnoie^; 

55.  b.  n.  16. 

-- ,  what  aBiont  he Ihall hare,  J7. a.  n. >. 

...  . ...... .,  dcfioed,  170.  b.  D.  I. 

>  of  pcrfoDiI  eftue,  u  what  age  it  mtj  be  made,  89.  b.  n.  6. 

• ,  biftt^y  ofitt  power  over  land,  iii.  b.  n.  i. 

WITNESSES.    SteEviDiuce. 

WRIT  A  w»/M  tm/ficitndt,  where  granuble,  and  procecdiiigi  in,  8-  b. 

n.  I,  a,).  113. b.  o.  I. 

'  -  Jt  btaixi  rifUgitaidt,  two  may  jmn  in,  1 45.  b.  n.  2. 

'  dt  ratifmaiiU  farti  in»rMM,  whether  it  lay  at  common  law,  of  bf 

cuftom,  176.  b.  n.  6. 

of  jmJ  ti  iifarctat,  uhere  il  lies,  35S>  a.   n.  t. 

-...-  of  rediflofin,  where  and  againft  whom  it  lie*,  I54.a.  n.ii.  i54>b.' 
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